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[No.  622.    Deoided  Mansb  1, 1893.] 

Zefhaniah  J.  Hatch  et  ux.^  Appellants^  v.  Tacoma, 
Olympia  &  Gray's  Haebor  Railroad  Company,  He- 
spondent. 

damages  —  RAILROAD   IN   STREET —INJURIES    TO   ABUTTING    PROP- 
ERTY—  PLEADING  —  CITY  AS  PARTY  DEFENDANT. 

In  an  action  for  damages  to  abutting  property  from  the  con- 
struction and  operation  of  a  railroad  in  a  street,  an  answer  by  the 
railroad  company  which  is,  in  effect,  a  plea  of  license  from  the  city 
to  construct  and  operate  their  railroad  in  the  street  cannot  be 
stricken  out  on  the  ground  of  irrelevancy  or  immateriality. 

In  an  action  against  a  railroad  company  for  damages  caused  by 
raising  the  grade  of  a  street  five  feet,  thereby  shutting  off  access 
thereto  from  abutting  property,  an  answer  alleging  that  the  right 
to  enter  upon  the  street  and  change  the  grade  thereof  was  author- 
ized by  an  ordinance  of  the  city  is  demurrable  for  want  of  sufficient 
facts,  when  the  charter  of  the  city,  while  authorizing  the  grant  of 
franchises  to  lay  railway  tracks,  provides  that  ''no  railway  track 
can  thus  be  laid  down  until  the  injury  to  property  abutting  upon 
the  street  .  .  .  has  been  ascertained  and  compensated."  (Hoyt, 
J.,  dissents.) 

Where  a  city  enacts  an  ordinance,  under  its  charter,  granting  the 
privilege  to  a  railroad  company  to  tunnel  a  street,  build  a  bridge 
over  it,  and  lay  a  railroad  track  therein,  the  city  is  not  liable  there- 
for, and  the  dismissal  of  the  action  against  the  railroad  company 
for  plaintiff's  failure  to  make  the  city  a  party  defendant  is  error. 
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Opinion  of  the  Court — Anders,  J.  [6  Wash. 

Appeal  from  Superior  Courts  Thurston  County, 

Allen^  Aijer  <&  Franldin^  for  appellants. 
Mitchell^  Aahton  ck  Chapman^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellants  sued  the  respondent  to  re- 
cover damages  alleged  to  have  been  occasioned  to  their 
property  by  the  building  and  operating  of  a  railroad  along 
Seventh  street,  in  the  city  of  Olympia.  The  complaint 
alleges: 

*^3.  That  on  said  date  plaintiffs  became  the  owners  in 
fee,  and  obtained  possession,  and  are  now  such  owners,  and 
have  possession,  and  at  all  times  hereinafter  mentioned 
were  such  owners,  and  had  possession,  of  that  certain  tract 
of  land  situate  at  the  northeast  corner  of  Franklin  street 
and  Seventh  street,  in  the  city  of  Olympia,  county  of  Thurs- 
ton and  State  of  Washington,  known,  designated,  and 
numbered  on  the  original  plat  of  the  town  (now  said  city) 
of  Olympia  as  lots  numbered,  respectively,  eight  (^)  and 
seven  (7),  in  block  numbered  thirty-six  (36),  which  plat 
is,  and  for  many  years  has  been,  on  file  in  the  auditor's 
office  of  said  county;  said  lots  being  the  southwest  quarter 
of  said  block. 

"4.  That  each  of  said  lots  fronts,  and  is  sixty  (60)  feet 
wide,  on  said  Seventh  street,  and  extends  northward,  at 
right  angles  with  said  street,  one  hundred  and  twenty 
(120)  feet;  the  west  line  of  said  lot  numbered  eight  (8) 
being  on  Franklin  street  aforesaid. 

"5.  That  plaintiffs  are  the  owners  in  fee  of  so  much  of 
the  land  on  which  Seventh  street  aforesaid  is  located  as 
lies  on  the  front  of,  and  adjacent  to,  said  lots,  and  extends 
to  the  middle  line  of  said  street,  and  they  are  the  owners 
in  fee  of  so  much  of  the  land  on  which  said  Franklin  street 
is  located  as  lies  on  the  west  of,  and  adjacent  to,  lot  num- 
bered eight  (8),  and  extends  to  the  middle  line  of  said 
Franklin  street.  Each  of  said  streets  is  sixty  (60)  feet 
wide. 

"6.   Plaintiffs  say  that  heretofore,  to  wit,  on  the 


HATCH  V.  TACOMA,  OLYMPIA,  ETC.,  R.  R.  CO.  3 

Mar.  1893.]         Opinion  of  the  Court— Anders,  J. 

day  of  May,  1891,  and  on  divers  and  sundry  days  there- 
after, the  defendant,  the  Tacoma,  Olympia  &  Gray's  Har- 
bor Railroad  Company,  aforesaid,  its  officers,  agents, 
servants  and  employes,  without  the  consent  of  these  plaint- 
iffs, or  of  either  of  them,  and  wrongfully  and  unlawfully, 
entered  upon  the  land  of  plaintiffs  on  Seventh  street,  de- 
scribed in  the  fifth  paragraph  of  this  complaint,  and  with- 
out the  consent  of  plaintiffs,  or  either  of  them,  and 
wrongfully  and  unlawfully,  did  dig  up  and  carry  away  the 
soil  thereof,  and  did  cut  a  deep  tunnel  along  and  across 
said  land,  to  the  full  extent  of  the  width  and  length  of  said 
Seventh  street,  in  front  of  said  lots,  and  greatly  to  plaint- 
iffs' damage. 

''7.  That  plaintiffs'  said  land,  described  in  paragraphs  3 
and  4  herein,  is  improved  property,  and  has  thereon  a  valu- 
able dwelling  house,  in  which  plaintiffs  reside,  and  have 
for  several  years  resided,  and  other  valuable  buildings, 
fruit  trees,  and  other  improvements. 

''8.  That  the  said  defendant,  its. officers,  agents,  serv- 
ants and  employes,  have  constructed  a  railway  along  said 
tunnel,  and  have  covered  said  tunnel  with  timbers  and  plank 
for  the  purpose  of  making  a  roadway  over  said  tunnel  and 
along  said  Seventh  street,  for  public  travel  and  passage, 
and  have  wrongfully  and  unlawfully  changed  and  raised 
the  grade  of  said  street  live  (5)  feet  above  the  grade  that 
had  been  established  theretofore  on  said  street  by  the  city 
of  Olympia,  and  that  existed  at  the  time  said  tunnel  was 
cut  and  made  as  aforesaid. 

"9.  That  said  defendant,  its  officers,  agents,  servants 
and  employes,  have  wrongfully  and  unlawfully  changed  and 
raised  the  grade  of  Franklin  street,  making  the  approach 
on  said  street  to  said  covered  way  five  (5)  feet  at  the  point 
said  street  intersects  with  said  covered  way,  and  have 
wrongfully  and  unlawfully  extended  said  altered  grade 
along  said  Franklin  street,  in  front  of  said  plaintiffs'  said 
land,  buildings  and  improvements. 

''10.  That  said  defendant,  its  officers,  agents,  servants 
and  employes,  by  doing  the  acts  and  things  alleged  in  para- 
graphs 8  and  9  herein,  have  put  and  left  plaintiffs'  aiore- 
said  lots,  buildings  and  improvements  at  a  depth  of  five 
(5)  feet  below  the  top  of  said  covered  way  on  Seventh 
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street,  and  at  the  intersection  of  Seventh  and  Franklin 
streets,  and  along  Franklin  street,  have  destroyed  ingress 
and  egress  to  and  from  said  property  on  Seventh  street, 
and  for  one-half  the  length  thereof  on  Fi*anklin  street,  and 
have  thereby  greatly  impaired  and  lessened  the  value  of 
said  lots,  buildings  and  improvements. 

^'11.  i?hat  said  defendant  is  actively  engaged,  through 
its  officers,  agents,  employes  and  servants,  in  operating  its 
railroad,  and  in  running  passenger  and  freight  trains, 
drawn  by  steam  engines,  along  and  through  said  tunnel 
daily,  and  that  in  so  doing  the  smoke  and  sparks  from  said 
engines  are  thrown  off  in  said  tunnel  in  great  quantities, 
and  the  rumble  and  noise  produced  by  said  trains  are  very 
great,  and  that  plaintiffs^  residence  and  buildings  aforesaid 
are  daily  endangered  and  rendered  unsafe  and  uncomfort- 
able thereby,  and  the  value  thereof  materially  and  greatly 
impaired  and  lessened. 

^'12.  That  said  defendant,  its  officers,  agents,  servants 
and  employes,  by  reason  of  the  acts  and  things  alleged 
herein,  have  damaged  plaintiffs  in  the  sum  of  five  thousand 
($5,000)  dollars." 

The  respondent  filed  an  answer  admitting  the  construc- 
tion and  operating  of  the  railroad  as  set  forth  in  the  com- 
plaint, but  denying  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  ownership  of  the  property  de- 
scribed in  the  complaint;  denying  that  plaintiffs  are  the 
owners  of  the  fee  to  the  middle  line  of  the  streets  adjoin- 
ing said  premises;  that  defendant  raised  the  grade  of  said 
streets  to  any  extent  whatever,  or  that  it  destroyed  ingress 
or  egress  to  and  from  said  property  on  said  streets,  or  that 
it  thereby,  or  at  all,  has  lessened  or  impaired  the  value  of 
said  lots,  buildings  or  improvements,  or  either  of  them; 
that,  in  running  its  trains  along  and  through  said  tunnel, 
the  smoke  and  sparks  from  said  engines  are  thrown  off 
from  said  tunnel,  or  that  the  rumble  and  noise  produced 
by  said  trains  are  very  great  or  great  at  all,  or  that  plaint- 
iffs' residence  or  buildings  are  injured  or  rendered  unsafe 
or  uncomfortable  thereby,  or  that  any  of  the  acts  com- 
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plained  of  were  wrongfully  or  unlawfully  done,  or  that 
plaintiffs  have  been  damaged  by  any  acts  of  defendant  in 
any  sum  whatever.  And,  as  a  further  answer,  defendant 
alleged: 

''1.  That  at  all  the  times  herein  mentioned  it  was  a 
railroad  corporation,  duly  incorporated  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Washington,  and  that  the 
uses  and  purposes  of  said  corporation  for  which  it  was  so 
incorporated,  and  in  which  it  is  and  at  all  times  in  said  com- 
plaint mentioned  was  engaged,  constitute  and  are  a  public 
use. 

"2.  That  Seventh  and  Franklin  streets  of  the  city  of 
Olympia  are,  and  at  all  the  times  in  said  complaint  men- 
tioned were,  and  for  upwards  of  twenty  years  immediately 
preceding  any  of  the  times  mentioned  in  said  complaint 
had  been,  public  streets  and  highways  of  said  city,  and  at 
a  time  many  years  prior  to  the  plaintiffs,  or  either  of  them, 
acquiring  any  right  or  interest  in  and  to  the  lots,  or  either 
of  them  mentioned  in  said  complaint,  had  been  designated 
and  laid  down  upon  the  original  plat  of  said  city,  and  do- 
nated and  granted  to  the  public  forever  upon  said  plat, 
designated  and  laid  off  as  such,  and  which  said  plat  had 
theretofore,  to  wit,  at  a  time  more  than  twenty  years  prior 
to  any  of  the  times  mentioned  in  said  complaint,  been  re- 
corded in  the  office  of  the  auditor  of  said  Thurston  county, 
in  which  said  city  of  Olympia  is  and  was  situated. 

^'8.  That  at  all  the  times  mentioned  in  said  complaint 
and  herein,  said  city  of  Olympia  was  duly  incorporated  as 
a  municipal  corporation  under  and  by  virtue  of  the  laws  of 
the  then  Territorv  of  Washington. 

''4.  That  on  the  10th  day  of  June,  1890,  pursuant  to 
the  powers  and  authority  by  law  invested  in  it,  and  under 
and  by  virtue  of  the  express  power  and  authority  conferred 
by  an  act  of  the  legislature  of  the  Territory  of  Washington, 
passed  and  approved  on  the  28th  day  of  November,  1883, 
entitled  'An  act  to  incorporate  the  city  of  Olympia,"  the 
mayor  and  city  council  of  said  city  of  Olympia  did,  by  an 
ordinance.  No.  399,  of  said  city,  entitled  'An  ordinance 
granting  a  right-of-way  to  the  Tacoma,  Olympia  &  Gray's 
Harbor  Railroad  Company  over  certain  streets  and  alleys. 
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and  authority  to  construct  a  railroad  and  lay  out  depot 
grounds  within  the  city  of  Oly  mpia, '  authorize  and  grant  the 
defendant  the  right  and  privilege  of  constructing,  equipping, 
maintaining  and  operating  its  line  of  railway  over,  alon^, 
through,  across  and  under  certain  streets  and  alleys  of  the 
city  of  Olympia,  and,  among  others.  Seventh  and  Franklin 
streets  aforesaid,  which  said  grant  so  conferred  was  ac- 
cepted by  the  company. 

''5.  That  under  and  by  virtue  of  said  ordinance  so 
passed,  this  defendant,  through  its  proper  officers  and 
agents,  did  construct  its  line  of  railroad  along  and  under 
Seventh  street  aforesaid  at  or  about  the  time  mentioned  in 
said  complaint,  and  has  since  the  construction  thereof  and 
pursuant  to  the  powers  in  said  ordinance  conferred,  ope- 
rated, and  still  continues  to  operate  and  maintain,  its  line 
of  railroad,  which  constitute  the  acts  and  things  mentioned 
and  set  forth  in  plaintiffs'  complaint,  and  not  otherwise, 
and  that  all  of  said  acts  and  doings  were  had  and  done  by 
and  with  the  express  permission  of  mayor  and  city  council 
of  said  city  of  Olympia,  as  hereinbefore  set  forth,  and  not 
otherwise,  and  that  said  city  had  and  has  full  power  and 
authority  of  law  to  so  ordain  and  grant  permission  to  this 
defendant  so  to  do." 

The  plaintiffs  moved  the  court  to  strike  out  all  of  the 
affirmative  matter  set  up  in  the  answer,  for  the  alleged 
reason  that  the  same  is  immaterial  and  irrelevant.  The 
motion  was  denied,  and  plaintiffs  excepted.  Plaintiffs  then 
demurred  to  the  same  on  the  ground  that  it  did  not  consti- 
tute a  defense  to  the  action.  The  court  overruled  the  de- 
murrer, and  plaintiffs  saved  an  exception.  The  defendant 
thereupon  moved  that  the  city  of  Olympia  be  made  a  party 
defendant,  which  motion  the  court  sustained,  and  subse- 
quently made  an  order  requiring  the  plaintiffs  to  make  the 
city  a  party  defendant  within  three  days.  The  plaintiffs 
declined  to  comply  with  said  order,  whereupon  a  judgment 
of  nonsuit  was  entered  against  them,  and  the  action  dis- 
missed at  their  costs.     The  plaintiffs  seek  a  reversal  of 
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this  judgment  on  the  ground  that  the  several  rulings  above 
mentioned  were  erroneous. 

The  first  objection,  that  the  court  erred  in  denying  ap- 
pellants^ motion  to  strike  out  the  portion  of  the  answer 
therein  referred  to,  is  not  well  taken.  The  statute  pro- 
vides that,  if  irrelevant  or  redundant  matter  be  inserted  in 
a  pleading,  it  may  be  stricken  out  on  motion  of  any  party 
aggrieved  thereby;  and  matter  is  iri*elevant  which  has  no 
bearing  upon  the  question  in  controversy.  If  an  answer 
alleges  matter  as  a  defense  which  is  clearly  impertinent  to 
the  cause  of  action,  it  may  be  stricken  out  as  irrelevant. 
But  if  there  be  a  doubt  as  to  the  sufficiency,  in  law,  of  the 
pleading,  or  if  the  alleged  irrelevancy  i*equires  argument 
to  establish  it,  the  question  should  not  be  raised  by  motion, 
but  by  demurrer,  which  is  the  recognized  mode  of  cjues- 
tioning  the  legal  sufficiency  of  pleadings.  The  primary 
object  of  such  a  motion  is  to  eliminate  irrelevant  and  re- 
dundant matter  from  a  pleading,  and  it  is  always  supposed 
that  something  substantial  will  still  remain.  See  Bliss, 
Code  PL,  §§  423,  424.  And  if  an  answer,  as  a  whole,  sets 
up  a  semblance  of  a  defense  to  the  action,  its  sufficiency 
cannot  be  determined  on  a  motion  to  strike  it  out  as  ir- 
relevant Walter  v.  Fender^  86  N.  Y.  621.  In  this  case,  the 
part  of  the  answer  which  appellants  seek  to  strike  out  is, 
in  effect,  a  plea  of  license  from  the  city  of  Olympia,  and  is 
relied  on  by  the  respondent  as  a  complete  defense  to  the 
action.  It  is  therefore  neither  irrelevant  nor  immaterial, 
and  consequently  not  open  to  the  objection  urged  against 
it  But  its  sufficiency  was  properly  called  in  question  by 
the  appellants'  demurrer,  which  was  interposed  on  the  al- 
leged ground  that  the  plea  constitutes  no  defense  to  this 
action.  It  is  claimed  by  the  learned  counsel  for  the  re- 
spondent that  the  railroad  was  constructed  in  accordance 
with  the  ordinance  of  the  city,  and  that,  inasmuch  as  the 
city  was  empowered  by  its  charter  to  authorize  the  build- 
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ing  and  operation  of  railroads  in  and  upon  its  streets,  such 
construction  and  operation  of  the  road  were  and  are  law- 
ful, and  respondent  is  not  liable  to  the  appellants  for  any 
injury  thereby  done  to  their  property.  It  is  further  in- 
sisted that,  if  appellants  are  entitled  to  any  damages  what> 
ever,  the  city  is  liable  therefor,  and  not  the  respondent. 
It  is  conceded  that  the  city  had  the  power  to  authorize  the 
construction  of  the  railroad  on  Seventh  street,  upon  proper 
conditions,  and  it  is  not  disputed  that  the  railroad  was  con- 
structed under  authority  given  by  the  city;  but  it  is  claimed 
by  the  appellants,  ( 1 )  that  the  power  vested  in  the  city  by 
the  legislature  was  exceeded  in  the  ordinance  under  and 
by  virtue  of  which  the  right  to  build  the  railroad  in  the 
street  in  front  of  appellants'  premises  was  granted;  and 
(2)  that  the  authorization  of  the  city  was  necessarily  sub- 
ject to,  and  limited  by,  §  16  of  arficle  1  of  the  constitution 
of  the  State  of  Washington,  which  provides  that  ' '  no  pri- 
vate property  shall  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation  having  been  first 
made  or  paid  into  court  for  the  owner,"  etc. 

In  order  to  determine  the  validity  of  the  ordinance  set 
forth  in  the  answer  as  a  defense  to  the  action,  it  becomes 
necessary  to  ascertain  what  power  was  conferred  upon  the 
city  of  Olympia  by  its  charter  in  regard  to  the  construc- 
tion of  railroads  upon  the  streets  and  public  places,  as  well 
as  the  provisions  of  the  city  ordinance  itself.  In  §  10  of 
the  charter  it  is  provided  that  — 

^'The  city  of  Olympia  shall  have  power  ...  to 
authorize  or  prevent  the  location  and  laying  down  of  rail- 
way tracks  and  street  railways  on  all  streets,  alleys  and 
public  places;  and  no  railway  track  can  thus  be  laid  down 
until  the  injury  to  property  abutting  upon  the  street,  alley 
or  public  place  upon  which  such  track  is  proposed  to  be 
located  and  laid  down,  has  been  ascertained  and  compen- 
sated in  the  manner  provided  for  compensation  of  injuries 
arising  from  re-grade  of  streets  in  §  113  of  this  act. "  Laws 
1883,  p.  109. 
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From  this  provision  it  appears  that  while  the  legislatura 
empowered  the  city  to  authorize  the  location  and  laying 
down  of  railway  tracks  on  the  streets,  in  its  discretion,  it 
did  not  thereby  undertake  or  assume  that  such  authoriza- 
tion should  operate  as  a  shield  against  liability  on  the  pait 
of  the  grantee  of  such  franchise  to  any  lot  owner  upon  the 
street  for  damages  caused  by  the  location  of  a  railway 
thereon.  This  is  manifest  from  the  language  used,  and  no 
other  interpretation  can  be  given  to  it.  Indeed,  when  the 
legislature  declared  that  no  railroad  track  can  thus  be  laid 
down  until  the  injury  to  property  abutting  upon  the  street 
upon  which  such  track  is  proposed  to  be  located  has  been 
ascertained  and  compensated  in  a  cei*tain  prescribed  man- 
ner, it  virtually  made  it  the  duty  of  the  city  to  withhold 
the  privilege  of  laying  down  railways  in  the  streets  until 
compensation  is  made  for  injuries  thereby  sustained  by 
abutting  owners.  The  city,  under  its  charter,  had  not 
itself  the  right  to  change  the  grade  of  streets  without  pay- 
ing the  damages  resulting  therefrom  to  owners  of  abutting 
property  who  had  made  improvements  thei'eon  with  refer- 
ence to  the  established  grade,  and  therefore  could  not  le- 
gally authorize  the  railroad  company  to  do  so.  Nor  did 
it  undertake  to  confer  such  right  in  this  instance,  except 
at  street  crossings  and  approaches  thereto.  The  ordinance 
in  question  provided  that  the  railway  company  should  con- 
struct its  railroad  in  a  cut  or  tunnel  between  certain  speci- 
fied streets,  at  its  own  expense,  and  not  more  than  forty 
feet  in  width  at  any  one  point,  and  should  wall  in  or  tim- 
ber up  the  sides  thereof  in  a  safe  and  secure  manner,  and 
for  the  entire  distance  thereof,  up  to  the  grade  of  Seventh 
street,  or  to  any  grade  that  might  be  adopted  by  the  city 
council,  and  that  said  company  should  cover  said  cut,  and 
maintain  the  same  in  good  condition  for  public  travel,  in 
such  a  manner  as  to  interfere  with  the  use  of  said  street  in 
the  least  possible  degree,  and  that  the  bridge  or  cover  over 
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the  same  at  Franklin  street  should  not  be  more  than  three 
feet  above  the  established  grade  at  said  point.  The  re- 
spondent contends  that  under  the  issue  raised  by  the  de- 
murrer it  must  be  assumed  that  the  grade  of  the  streets 
was  changed,  if  at  all,  only  to  the  extent  and  in  the  manner 
prescribed  by  the  ordinance,  and,  further,  that  if  the  rail- 
road was  constructed  as  authorized  by  the  ordinance,  then 
the  appellants'  property,  in  legal  contemplation,  was  not 
damaged,  and  they  are  entitled  to  no  compensation,  at 
least  from  the  railroad  company.  But  we  are  unable  to 
accept  these  propositions  as  conclusive.  Even  if  it  be  ad- 
mitted, for  the  purposes  of  the  demurrer,  that  the  fee  of 
the  street  is  in  the  city,  as  claimed  by  respondent,  it  does 
not  follow  that  the  appellants  have  not  sustained  direct  and 
immediate  damage  by  the  building  of  the  railroad  in  front 
of  their  premises.  In  any  event,  if  the  appellants'  prop- 
erty has  been  damaged  in  a  manner  diflferent  from  that  of 
the  public  generally  by  the  appropriation  of  the  street  for 
railroad  purposes,  they  are  entitled  to  compensation;  and 
damages,  to  be  recoverable,  are  not  confined  to  the  land 
itself,  but  may  only  affect  that  which  is  incident  thereto, 
and  necessary  to  the  use  thereof.  The  owner  of  a  lot  on 
a  street  in  a  city  has  a  right  to  the  use  of  the  adjoining 
street  which  is  distinct  from  that  of  the  public,  and  such 
right  is  as  much  property  as  the  lot  itself  {Rude  v.  City 
of  SL  Louis,  93  Mo.  408,  6  S.  W.  Rep.  257;  BurJcam  i\ 
Ohio,  etc,  By.  Co.,  122  Ind.  344,  23  N.  E.  Rep.  799),  and 
cannot  be  taken  away  or  injuriously  affected,  without  com- 
pensation. It  is  alleged,  in  substance,  as  we  have  seen,  in 
the  complaint,  that  the  respondent  raised  the  established 
grade  of  the  street  in  front  of  appellants'  land  five  feet, 
and  thereby  destroyed  access  to  the  same,  without  the  con- 
sent of  appellants.  That  allegation  shows  a  cause  of  ac- 
tion in  favor  of  appellants,  and  we  think  that  the  affirmative 
matter  demurred  to  in  no  wise  constitutes  a  defense  thereto. 
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The  grant  of  the  city  transferred  no  rights  of  the  appel- 
lants to  the  respondent.  It  simply  granted  sach  rights  as 
the  city  had  power  to  confer;  and  it  had  no  power,  as  we 
have  already  intimated,  to  authorize  any  interference  with 
the  proprietary  rights  of  the  appellants.  It  follows,  there- 
fore, that  the  demurrer  should  have  been  sustained. 

But  it  is  urged  on  behalf  of  the  respondent  that,  if  any 
recovery  can  be  had  in  this  action,  the  city  is  the  party 
liable,  and  not  the  railroad  company.  This  contention  can- 
not be  sustained.  It  is  not  shown  or  alleged  that  the  city 
did  any  of  the  acts  or  things  of  which  appellants  complain. 
It  only  enacted  the  ordinance  granting  the  privilege  to  the 
respondent  to  use  the  street  in  the  manner  therein  specified, 
and  for  that  act  no  private  action  will  lie.  Elliott,  Roads 
&  S.,  5S2;  Bv/rkamvMhio^  etc.^  Ry,  Co,^  supra.  And,  the 
city  not  being  liable  to  be  sued  for  its  action  in  permitting 
the  respondent  to  construct  its  railroad  in  the  streets  in  the 
manner  it  did,  it  follows  that  the  court  erred  in  dismissing 
the  action  for  failure  to  make  the  city  a  party  defendant. 

Some  other  questions  were  raised  by  counsel  in  their 
briefs,  which  we  have  not  deemed  it  necessary  to  consider 
in  passing  upon  the  issues  raised  by  the  pleadings. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
the  court  below,  with  directions  to  sustain  the  demuri-er  to 
defendant's  special  answer. 

Dunbar,  C.  J. ,  and  Scott  and  Stiles,  JJ.  ,  concur. 

HoYT,  J.  [dissenting). — I  am  unable  to  concur  in  the 
foregoing  opinion.  I  think  that,  under  the  peculiar  pro- 
visions of  its  charter,  the  city  of  Olympia  is  alone  respon- 
sible to  adjoining  owners  for  damages  to  their  property 
caused  by  the  construction  and  operation  of  a  railroad  in 
the  street  in  front  thereof.  Sec.  10  of  said  charter  pro- 
vides that  no  railroad  shall  be  laid  down  in  any  of  the 
streets  of  the  city  until  such  damages  have  been  ascertained 
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and  paid,  and  contains  an  express  provision  that  such  dam- 
ages shall  be  ascertained  in  the  manner  provided  for  in 
§113.  The  provisions  of  said  §113  are  applicable  to  the 
ascertainment  of  damages  as  between  the  city  and  the 
property  owner,  but  are  entirely  inapplicable  as  between  a 
private  corporation  and  such  owner.  It  follows  that,  if 
the  provisions  of  said  sections  are  to  be  given  force,  there 
was  no  way  provided  by  law  by  which  the  railroad  could 
have  proceeded  to  have  the  damages  ascertained  and  paid 
before  its  construction,  while  the  power  of  the  city  in  that 
regard  was  ample.  I  see  no  reason  whatever  why  these 
two  sections  cannot  be  given  full  force,  and,  if  they  can, 
the  well  settled  rule  of  construction  makes  it  the  duty  of 
the  courts  so  to  do.  The  provisions  of  said  sections  are 
plain  and  unequivocal,  and  thereunder  it  is  made  the  duty 
of  the  city  not  to  allow  a  railroad  to  be  constructed  on  any 
of  the  streets  of  the  city  until  the  damages  have  been  first 
ascertained,  and  the  machinery  for  the  ascertainment  of 
such  damages  is  fully  provided,  as  between  the  city  and 
the  adjoining  owner.  In  view  of  these  facts,  I  think  it 
should  be  held  that  the  city,  in  legal  effect,  so  far  as  the 
rights  of  adjoining  proprietors  are  concerned,  is  the  agency 
which  affects  their  property;  that  their  rights  must  be  ad- 
justed with  the  city.  It  does  not  follow  that  the  city  will 
necessarily  bear  the  burden  of  the  damages  which  may  be 
assessed.  It  ha.s  power  to  fully  protect  itself  at  the  time 
it  grants  the  right  to  the  railroad  to  occupy  the  street. 
The  numerous  authorities  cited  in  the  opinion  of  the  ma- 
jority of  the  court  do  not  seem  to  me  to  be  at  all  applicable 
to  the  case  at  bar.  In  none  of  them  was  the  question  of 
the  construction  of  a  charter  at  all  like  this  one  involved. 
This  case,  to  my  mind,  turns  entirely  upon  the  construction 
of  the  two  sections  of  the  charter  above  referred  to;  and  I 
see  no  escape  from  the  conclusion  that,  whenever  the  city 
passes  an  ordinance  authorizing  the  use  of  any  of  its  streets 
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for  railroad  purposes,  it  becomes  responsible  to  those 
owning  property  adjoining  such  streets  for  all  damages 
growing  out  of  an  occupation  by  a  private  corporation  in 
pursuance  of  the  provisions  of  the  ordinance  granting  such 
rights,  and  that  under  such  provisions  there  could  be  no 
liability  on  the  part  of  the  corporation  occupying  the 
street,  so  long  as  it  kept  within  the  terms  of  the  ordinance 
authorizing  it  so  to  do.  The  ordinance  gi-anting  rights  to 
the  defendant  in  this  case  was  therefore  material;  and,  if 
the  pleading  on  the  part  of  the  defendant  showed  that  it 
was  acting  thereunder,  and  in  pursuance  of  the  rights 
thereby  granted,  such  pleading  set  up  a  good  defense  to 
the  action.  Under  the  circumstances  of  the  case  the  city 
of  Olympia  might  not  have  been  a  necessary  party  to  the 
action;  but  no  harm  could  result  to  the  plaintiffs  by  having 
the  whole  matter  adjudicated  in  one  suit,  rather  than  to 
have  the  question  of  the  liability  of  the  railroad  company 
first  determined,  and  then,  if  it  was  found  that  it  was  not 
liable,  have  the  question  of  the  liability  of  the  city  deter- 
mined in  a  separate  action.  In  my  opinion  the  demurrer 
to  the  separate  defense  was  rightfully  overruled;  no  error 
prejudicial  to  the  plaintiff  appears  in  the  record;  and  the 
judgment  ought  to  be  affirmed. 


[No.  708.    Decided  March  1, 1893.] 

Peter  Timm,  Bespondent^  v.  D.  Stegman  et  al,^  Defend- 
ants^ AND  A.  Hemrich,  Appellant. 

m 

PROCKEDINGS  SUPPLEMENTARY  —  GARNISHMENT  —  PRACTICE  — 

APPEAL. 

In  garDishmeDt  proceeding's  supplementary  to  execution  it  is 
unnecessary  that  the  affidavit  filed  as  a  basis  for  the  order  summon- 
ing a  garnishee  should  state  that  execution  had  been  issued  against 
the  judgment  debtor. 
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On  appeal  from  a  judgment  against  a  garnishee  in  such  proceed- 
ings, the  fact  that  execution  was  issued  against  the  principal  debtor 
should  appear  in  the  statement  of  facts,  as  it  is  a  jurisdictional  mat- 
ter that  the  garnishee  has  no  right  to  waive. 

Judgment  against  a  garnishee  is  unwarranted  where  it  appears 
from  the  evidence  that  he  signed  a  promissory  note  in-  his  own 
name  in  favor  of  the  principal  debtor,  but  that  his  liability  thereon 
was  in  fact  as  a  trustee  for  others;  that  the  note  was  not  due;  and 
that  it  was  in  the  hands  of  a  third  party  not  before  the  court. 

Appeal  from  Superior  Courts  Pierce  County. 

Parsons  c&  Corell^  and  Blaine  cfe  De  Vries^  for  appellant. 
Heilig  ct^  Harttnan^  and  W,  IT.  Reid^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  Respondent  Peter  Timm  obtained  a  judg- 
ment against  D.  Stegman,  Samuel  S.  Loeb  and  John  Frazier 
in  the  superior  court  of  Pierce  county,  and  the  appellant 
was  summoned  to  appear  and  answer,  under  §§  524  and 
526,  Code  Proc,  relating  to  proceedings  supplementary  to 
execution.  Judgment  was  rendered  against  the  appellant 
in  said  proceedings,  and  he  alleges  that  the  same  was  er- 
roneous: First,  Because  the  affidavit  which  was  filed  as  a 
basis  for  the  order  summoning  him  to  appear  did  not  state 
that  an  execution  had  been  issued  upon  the  judgment.  We 
do  not  think  it  is  necessary  that  the  affidavit  should  state 
that  an  execution  had  been  issued.  The  statute  provides 
that  after  the  issuing  or  return  of  an  execution,  etc. ,  upon 
proof  by  affidavit  or  otherwise  to  the  satisfaction  of  the» 
judge,  that  any  person  or  corporation  has  any  property  of 
said  judgment  debtor,  or  is  indebted  to  him  in  an  amount 
exceeding  fifty  dollars,  the  judge  may  require  such  person, 
or  an  officer  of  the  corporation,  to  appear,  at  a  time  and 
place  specified,  before  him,  or  a  referee  appointed  by  him, 
and  answer  concerning  the  same.  The  affidavit  required 
^  only  goes  to  the  proof  of  indebtedness  to,  or  possession  of, 
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property  of  the  judgment  debtor.  The  judge  would  take 
judicial  knowledge  of  the  fact  that  an  execution  had  been 
issued  in  his  own  court,  and  it  would  be  unnecessary  to 
make  proof  of  that  fact  by  affidavit.  But  in  the  statement 
of  facts  in  this  case  it  does  not  appear  that  an  execution 
had  been  issued,  and  the  judge  certifies  that  all  the  mate- 
rial facts  in  relation  to  such  proceedings  are  contained  in 
such  statement.  An  essential  fact  necessary  to  the  jurisdic- 
tion of  the  court  in  this  matter  was  the  rendition  of  a  valid 
judgment  against  the  principal  debtor,  and  the  issuance 
of  an  execution  thereon.  Otherwise  the  court  had  no  juris- 
diction to  make  the  order  requiring  the  appellant  to  appear, 
and  the  appellant  had  no  right  to  waive  a  jurisdictional 
matter  in  the  pi-emises.  Such  proceedings  are  !n  rem^ 
whereby  the  execution  creditor  seeks  to  si^bject  the  prop- 
erty of  the  execution  debtor  to  the  satisfaction  of  his  debt, 
and  the  requirements  of  the  statute  necessary  to  bring  such 
property  within  the  jurisdiction  of  the  court  must  be  com- 
plied with.  McDonald  v,  Moor^e^  05  Iowa,  171  (21  N.  W. 
Rep.  504). 

At  the  hearing  held  in  pursuance  of  such  order  the  ap- 
pellant testified  as  follows: 

' '  Q.  Mr.  Hemrich,  do  you  owe  Mr.  D.  Stegman  anything 
on  a  note  or  otherwise?  If  so,  state  fully.  A.  I  signed  a 
note  for  Stegman  as  trustee  for  the  brewers  here;  not  indi- 
vidually. 

''Q.  How  much  was  that  note  for?  A.*  It  was  for  $6,- 
500  with  $2,000  paid,  which  left  a  balance  due  on  the  note 
of  ?i4,500. 

"Q.  How  much  do  yoif  still  owe  on  that  note?  A. 
84,500. 

"Q.  When  was  it  due?  A.  On  the  fifteenth  of  Febru- 
ary, 1892. 

*'Q.  Do  you  remember,  Mr.  Hemrich,  when  that  note 
was  made  whether  there  was  anything  said  about  its  being 
made  to  Stegman,  personally,  or  to  Stegman' s  order?  A. 
I  was  under  the  impression  at  that  time  that  something  was 
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said  about  it  to  he  made  to  Stegman.  Whether  it  was  or 
not,  I  donH  know.  I  donH  want  to  swear  to  this  point, 
because  I  am  not  positive  about  it. 

''Q.  Do  you  remember  when  this  note  was  given,  Mr. 
Hemrich?  A.  I  can't  state;  it  was  done  at  the  same  time 
this  note  was  made. 

"Q.  Do  you  identify  that  notef  A.  Yes,  sir;  it  is  my 
signature. 

^'Q.  Was  that  note  made  to  Stegman  in  all  respects 
similar  to  this?  A.  I  can  only  identify  my  own  hand  writ- 
ing. I  did  not  read  the  note,  only  so  far  as  the  amount, 
and  could  not  swear  whether  it  was  negotiable  or  not.  We 
spoke  of  it  at  the  time  it  should  be  so.  Whether  it  was 
made  out  that  way  or  not,  I  don't  know. 

''Q.  Where  is  that  note  now,  if  you  know  i  A.  It  was 
in  the  hands  of  one  Trounce. 

"Q.  Can  you  state,  Mr.  Hemrich,  whether  that  note  was 
a  negotiable  or  non-negotiable  note,  definitely  ?  A.  No,  I 
cannot  state  positively. 

"Q.  And  that  is  the  only  matter  upon  which  you  are 
indebted  to  Mr.  Stegman  in  any  way.     A.   Yes,  sir. 

"Q.  And  that  is  as  trustee.  A.  As  trustee  for  a  num- 
ber of  persons. 

"Q.  Mr.  Hemrich,  did  you  sign  that  note  as  trustee,  or 
sign  it  in  your  individual  capacity  if  A.  There  was  noth- 
ing upon  the  note  to  show  that  it  was  signed  as  trustee; 
only  my  individual  name  appears  upon  the  note.  There 
is  nothing  on  the  note  to  indicate  that  it  was  done  as 
trustee." 

There  was  no  such  admission  in  the  testimony  as  would 
warrant  the  rendition  of  a  judgment  against  the  appellant. 
Before  such  a  judgment  can  be  rendered  it  must  clearly 
appear  that  the  person  summoned  has  property  belonging 
to  the  judgment  debtor,  or  that  he  is  indebted  to  him.  In 
this  case  it  did  not  appear  that  Mr.  Hemrich  owed  this  debt 
individually,  although  he  signed  the  note  individually,  but 
he  claimed  that  his  liability  thereon  was  as  a  trustee  for 
others.  Furthermore,  it  appears  that  the  note  was  not  then 
due  (his  testimony  was  given  January  23,  1892),  and  that 
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it  was  not  in  the  hands  of  the  judgment  debtor,  but  in  the 
hands  of  a  third  party  not  before  the  court.     Upon  this 
testimony  the  court  had  no  authority  to  render  any  judg- 
ment against  the  appellant. 
The  judgment  is  reversed. 

DuNBAK,  C.  J. ,  and  Anders  and  Stiles,  JJ.  ,  concur. 

HoYT,  J.,  concurs  in  the  result. 


[No.  774.    Decided  March  1, 1803.] 

William  M.  Calhoun,  Hesporident,  v.  John  Leabt, 
Jacob  Furth  and  Leary-Collins  Land  Company, 
Appellants^  and  M.  V.  B.  Stacy  et  al.^  Respondents. 

HUSBAND   AND  WIPE  —  COMMUNITY  PROPERTY  —  EQUITABLE  INTER- 
EST —  ESTOPPEL  —  EXECUTION  SALE  — PRESUMPTION  AS   TO   DEBTS. 

Where  a  husband  and  wife  mutually  agree  that  property  ac- 
quired by  each  shall  be  treated  as  separate  property,  and  the  hus- 
band acquires  an  equitable  title  to  real  estate  which  he  transfers  to 
a  Ixma  fidt  purchaser  who  has  knowledge  of  such  agreement,  both 
the  wife  and  the  community  are  estopped  from  asserting  any  com- 
munity interest  in  the  land. 

Every  debt  created  by  the  husband  during  the  existence  of  mar- 
riage is,  prima  faciCy  a  community  debt;  and  a  sale  of  land  on  exe- 
cution on  a  judgment  rendered  for  such  debt  will  divest  the  title  of 
the  community  to  the  landv 

Where  the  husband  does  not  acquire  other  than  an  equitable  in- 
terest in  land,  the  community,  or  the  wife  as  a  member  thereof,  ob- 
tains no  such  interest  therein  as  can  be  asserted  against  one  having 
superior  equities. 

An  equitable  interest  in  land  can  be  sold  on  execution  under  the 
statutes  of  this  state. 

Appeal  from  Superior  Courts  Kvng  Covmty. 

I^esUm^  Alhertson  <&  Donworth^  for  appellants  John 
Leary  and  Jacob  Furth;  Bausmom^  KeUeher  &  Emory ^ 
for  appellant  Leary-Collins  Land  Company. 
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Blaine  cfe  De  Vries^  for  respondent  William  M.  Calhoon; 
James  Kiefer^  for  respondent  McGraw. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — In  January,  1884,  M.  V.  B.  Stacy,  John 
Leary  and  A.  Mackintosh  desired  to  jointly  purchase  the 
land  the  title  to  which  is  in  controversy  in  this  action. 
The  first  named  had  the  money  with  which  to  make  the 
purchase,  and  was  willing  to  make  it  on  the  joint  account 
of  the  three.  It  was  therefore  agreed  between  them  that 
the  purchase  should  be  made,  and  the  entire  consideration 
paid  by  said  Stacy.  Under  this  arrangement  the  property 
was  purchased  by  said  Stacy,  and  the  legal  title  thereto 
placed  in  said  Mackintosh,  and  a  memorandum  made  be- 
tween them  by  which  it  was  agreed  that  each  of  said 
parties  should  have  a  one-third  interest  in  the  same,  the 
said  Leary  and  Mackintosh  each  to  pay  said  Stacy  the  sum 
of  $2, 666. 67  within  six  months,  with  interest  thereon  from 
the  date  of  the  agreement  at  one  per  cent,  per  month. 
Upon  such  payment  by  said  Leary  and  Mackintosh,  each 
of  the  parties  was  to  be  entitled  to  a  deed  of  an  undivided 
one-third  interest  in  the  property.  While  the  legal  title 
yet  remained  in  said  Mackintosh,  the  said  Leary  paid  his 
share  of  the  purchase  price.  The  said  Mackintosh  never 
paid  for  his  share,  and  at  this  time  disclaims  all  interest 
growing  out  of  said  agreement;  and,  so  far  as  his  equitable 
interest  is  concerned,  it  can  cut  no  figure  in  the  case,  as 
upon  such  disclaimer  by  him  his  interest  therein,  if  he  ever 
had  any,  was  in  equity  vested  in  said  Stacy.  The  said 
Mackintosh,  as  the  holder  of  the  legal  title,  issued  to  said 
Stacy  a  certificate  showing  that  he  was  the  owner  of  an 
undivided  one-third  interest  in  the  land.  Soon  after  such 
certificate  was  issued,  Stacy,  for  a  valuable  consideration, 
assigned  and  transferred  it  and  his  interest  thereunder  to 
one  Mathias,  who,  by  like  assignment,  and  also  by  quit- 
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claim  deed,  conveyed  said  interest  to  Fred  K  Sander,  who 
thereafter  received  a  deed  from  Mackintosh,  the  holder  of 
the  legal  title,  conveying  to  him  the  same  interest.  Sander 
and  wife  then  conveyed  to  William  M.  Calhonn,  the  plaint- 
iff in  this  action.  After  the  payment  of  his  share  of  the 
purchase  price  by  Leary,  and  long  after  the  time  when  the 
interest  of  said  Mackintosh  should  have  been  paid  for 
under  the  terms  of  said  agreement,  the  property  was  levied 
upon  and  sold  under  an  execution  issued  upon  a  judgment 
in  favor  of  one  George  D.  Hill,  and  against  said  Stacy  and 
Leary,  at  which  sale  the  property  was  bid  in  by  said 
George  D.  Hill,  who  thereafter  received  a  sheriff's  deed 
therefor.  The  title,  if  any,  thus  acquired  by  said  Hill  was 
afterwards  conveyed  to  and  vested  in  the  respondent  John 
H.  McGraw.  Such  title  was  questioned  by  certain  par- 
ties, who  instituted  a  suit  in  equity  relating  thereto,  and 
such  prdbeedings  were  had  that  the  matter  was  finally  com- 
promised by  the  payment  of  the  claim  of  those  attempting 
to  assert  equities  as  against  said  title  by  said  McGraw  in 
the  interest  of  the  title  derived  from  said  Hill.  Before 
the  interest  of  said  Hill  was  purchased  by  said  McGraw, 
he  had,  in  the  interest  of  the  several  claimants,  been  vested 
with  the  legal  title  to  an  undivided  two-thirds  interest  in 
said  land  as  the  trustee  for  said  claimants.  At  this  time, 
and  before  said  purchase  by  said  McGraw,  negotiations 
were  had  between  him  and  said  Leary,  by  which  it  was  ar- 
ranged between  them  that  the  title  derived  by  said  Hill 
under  said  execution  sale  should  be  purchased  by  said 
McGraw  in  the  interest  of  himself  and  the  said  Leary. 
This  arrangement  was  carried  out,  and  the  title  of  said 
Hill  purchased  by  said  McGraw,  and  the  sum  of  S8,000 
paid  therefor.  In  further  pursuance  of  the  arrangement 
between  said  Leary  and  McGraw,  the  interest  of  those  at- 
tempting to  assert  equities  as  against  the  Hill  title  was 
purchased  in  their  interest  by  said  McGraw,  and  the  sum 
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of  $4,000  paid  therefor.  It  was  understood  between  Aaid 
McGi*aw  and  Leary  that  they  each  had  an  equal  interest  in 
these  transactions.  It  was  understood  between  them  that 
the  entire  interest  held  by  both  of  them  was  a  two-thirds 
interest  in  the  property  in  question.  At  the  request  of 
said  Leary,  and  in  pursuance  of  this  understanding,  the 
said  McGraw  conveyed  to  one  Jacob  Furth,  as  trustee 
for  said  Leary,  an  undivided  one-third  interest  in  said 
property.  During  all  this  time  the  said  M.  V.  B.  Stacy 
and  said  John  Leary  were  married  men,  living  with  their 
wives  in  the  city  of  Seattle,  where  the  property  was  sit- 
uated. Some  time  after  the  transactions  hereinbefore  set 
out,  the  said  Stacy  and  his  wife  conveyed  their  intei'est  in 
the  entire  property  to  John  Collins,  and  he,  his  wife  join- 
ing him,  conveyed  the  same  to  the  Leary-CoUins  Land 
Company,  one  of  the  appellants  here.  At  the  time  these 
last  conveyances  were  made  it  is  clear  that  the  grantees  in 
such  conveyances  had  full  knowledge  of  all  the  facts  above 
set  forth.  They  also  had  full  knowledge  of  the  fact  that 
there  was  an  oral  agreement  existing  between  the  said 
Stacy  and  his  wife  that  each  of  them  should  have  the  sole 
management  of  their  own  property,  and  that  all  property 
acquired  by  either  of  the  spouses  before  or  during  mar- 
riage should,  as  between  them,  be  the  property  of  the 
spouse  thus  acquiring. 

Under  this  state  of  facts  the  question  presented  is  as  to 
the  respective  interests  in  said  property  of  the  parties  to 
the  action.  The  appellant  the  Leary-CoUins  Land  Com- 
pany claims  that  it  is  the  owner  of  the  entire  title,  for  the 
reason  that  the  land,  when  acquired  by  said  Stacy,  became 
at  once  community  property  and  could  only  be  conveyed 
by  the  joint  action  of  the  two  spouses.  We  are  unable  to 
agree  with  this  contention  for  the  reason  that  the  legal 
title  was  never  vested  in  said  Stacy,  either  as  separate  or 
community  property.    All  that  he  had  was  an  interest,  the 
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right  to  which  he  could  assert  in  a  court  of  equity.  If  that 
was  all  the  title  that  he  had,  it  was  all  that  the  community 
could  have.  It  would  follow  that  neither  the  community  as 
a  whole  nor  the  spouse  who  had  taken  no  part  in  the  trans- 
actions could  assert  any  right  to  the  land  which  it  would 
not  be  equitable  thus  to  assert.  Now,  whatever  the  effect 
of  this  oral  agreement  between  said  Stacy  and  his  wife 
might  have  had  upon  property  acquired  after  marriage, 
where  the  legal  title  had  been  conveyed,  it  is  clear  that  in 
a  court  of  equity  neither  of  the  spouses  could  assert  any 
right  to  property  thus  acquired  in  the  hands  of  a  purchaser 
for  value,  who  had  obtained  it  solely  from  the  other  spouse. 
We  know  of  no  reason  why  the  members  of  a  community 
as  a  whole  or  separately  should  not  be  bound  by  the  same 
rules  of  good  conscience  as  those  not  occupying  such  a  re- 
lation; and,  as  an  individual  who  held  another  out  to  the 
world  as  having  full  authority  to  deal  with  and  make  title 
to  any  property,  real  or  personal,  would  be  estopped  from 
attacking  the  title  thus  conveyed  in  the  hands  of  a  pur- 
chaser for  value,  we  see  no  reason  why  a  member  of  the 
community  should  not  upon  the  same  principle  be  estopped 
from  asserting  rights  to  a  title  conveyed  by  the  other  whom 
she  had,  not  only  at  the  time  of  the  conveyance,  but  for  a 
long  time  both  before  and  after  it,  held  out  to  the  world  as 
being  entitled  to  thus  deal  with  the  property.  Besides, 
even  if  the  interest  which  said  Stacy  acquired  in  the  prop- 
erty should  be  held  to  have  been  a  community  interest,  we 
think  that  such  interest  would  have  been  divested  by  the 
sale  on  execution.  It  is  clear  that  such  would  have  been 
the  effect  of  the  sale  had  it  appeared  that  the  debt  for  which 
the  judgment  was  rendered  was  a  community  debt.  But 
it  is  claimed  that  in  the  absence  of  any  showing  of  this  kind 
it  will  be  presumed  that  it  was  the  separate  debt  of  the 
spouse  against  whom  the  judgment  was  rendered.  In  our 
opinion,  every  debt  created  by  the  husband  during  the  ex- 
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istenoe  of  the  marrioge  \&  prima  facie  a  oommuDity  debt. 
All  the  property  acquired  by  him  is  prima  facie  commu- 
nity property,  and  we  think  that  justice  and  good  consci- 
ence demand  that  the  other  presumption  should  also  prevail. 
In  the  absence  of  any  proof  as  to  the  nature  of  the  debt  this 
presumption  obtained,  and,  for  the  purposes  of  this  case, 
the  debt  upon  which  this  judgment  was  rendered  must  be 
held  to  have  been  a  community  debt,  and  for  that  reason 
the  entire  property  of  the  community  divested  by  the  sale 
made  thereunder;  and,  as  this  appellant  is  charged  with  full 
notice,  it  can. assert  no  right  which  the  community  could 
not  have  asserted  if  it  had  not  conveyed.  It  follows  that 
it  has  no  iiiter«et  whatever  in  the  property. 

The  appellants  Leary  and  Furth  who,  for  all  practical 
purposes,  may  be  considered  as  Leary  alone,  as  Furth  has 
only  been  made  a  party  by  reason  of  the  fact  that  Leary' s 
title  is  held  by  him  as  trustee,  do  not  assert  anything  as 
against  the  title  of  the  respondent  William  M.  Calhoun. 
Their  contention  is  that  they  ai^  entitled  to  the  remaining 
two-thirds  interest  in  the  property,  and  that  the  respondent 
John  H.  McGrraw  is  entitled  to  no  interest  whatever.  It  is 
claimed  by  them  that  the  one-third  interest  which  Leary 
obtained  by  reason  of  the  original  arrangement  at  the  time 
of  the  purchase  of  the  property  has  never  been  divested, 
and  that  by  reason  of  the  conveyance  from  MoGraw  they 
obtained  another  one-third  interest.  In  our  opinion,  this 
contention  cannot  be  sustained,  for  two  reasons:  Firsts  Be- 
cause the  original  interest  of  Leary  in  the  property  was 
divested  by  the  sale  on  execution;  second^  whether  or  not 
his  interest  was  in  fact  conveyed  by  the  execution  sale,  it 
clearly  appears  from  the  proofs  that  this  was  a  question 
taken  into  consideration  at  the  time  of  the  arrangement  for 
the  purchase  of  the  Hill  interest  by  said  McGraw  in  the  in- 
terest of  himself  and  said  Leary,  and  it  was  at  that  time 
understood  between  them  that  upon  such  purchase  said 
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Leary's  original  one-third  interest,  together  with  the  other 
one-third  which  it  was  supposed  Hill  had  title  to,  would 
pass  to  said  McGraw  for  their  joint  benefit.  Under  this 
state  of  facts  equity  and  good  conscience  will  not  allow 
either  to  assert  as  against  the  other  an  adverse  title  to  said 
two-thirds  interest,  or  any  part  thereof ;  and,  as  said  Leary 
did  not  at  any  time  have  the  legal  title  to  any  interest  in 
said  property,  it  follows  that  the  community,  or  the  wife 
as  a  member  thereof,  obtained  no  sudi  interest  therein  as 
could  be  asserted  against  one  having  superior  equities. 

In  what  we  have  said  we  have  not  overlooked  the  point 
made  in  the  interest  of  the  appellant  the  Leary-Collins 
Land  Company  that  an  equitable  interest  in  land  could 
not  be  sold  on  execution.  In  our  opinion,  our  statute  set- 
tles this  question  adversely  to  such  contention. 

The  decree  of  the  court  below  properly  adjudicated  the 
title  as  between  the  several  parties  to  the  action,  and  must, 
therefore,  be  affirmed.    . 

Stiles  and  Anders,  JJ.  ,  concur. 

Dunbar,  C.  J.,  and  Scorrr  J.,  concur  in  the  result. 


[  No.  876.    Decided  Mardi  1, 1893.] 

John  Steiner,  Petitioner^  v.  George  Nerton,  Re- 
spondent, 

HABEAS  CORPUS  —  GROUNDS  FOR  WRIT  —  FORMER  JEOPARDY. 

The  flnpreme  court  cannot,  upon  an  application  for  habeas  corpus, 
pasB  upon  the  question  of  former  jeopardy  of  the  petitioner,  but 
such  plea  must  be  raised  and  tried  in  the  lower  court;  nor  can 
jurisdiction  to  determine  such  question  be  conferred  upon  the  su- 
preme court  by  stipulation  accompanying  the  petition  for  habeas 
carpus. 
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Origmal  Application  for  Habeas  Corpus. 

Metcalf  (&  Metcalfy^xsA  Ddl  Stuart^  for  petitioner. 
O.  D.  Bowles^  and  A.  Z.  MUler.^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  petitioner  was  indicted  and  pleaded 
*'not  guilty."  A  jury  was  empaneled,  and  the  case  went 
to  trial.  During  the  examination  of  the  first  witness  for 
the  state,  on  his  examination  in  chief,  and  before  the  de- 
fendant was  permitted  to  cross-examine  him,  and  before 
any  other  witness  had  been  introduced,  oflFered,  sworn  or 
examined,  the  state  moved  the  court  to  quash  and  dismiss 
the  indictment  and  to  permit  it  to  file  an  information 
against  the  defendant,  for  the  purpose  of  making  what 
was  deemed  by  the  prosecuting  attorney  a  material  allega- 
tion in  the  information,  which  had  been  omitted  in  the  in- 
dictment under  which  the  state  was  then  proceeding.  The 
defendant,  petitioner  herein,  opposed  said  motion.  The 
court,  however,  sustained  the  motion,  and  the  jury  was 
discharged.  Upon  the  filing  of  the  information  the  court 
held  the  petitioner  to  bail  in  the  sum  of  $3,000,  and  or- 
dered that  in  default  thereof  he  be  committed  to  the  county 
jail. 

The  contention  of  the  petitioner  is  that  his  restraint  under 
said  order  is  illegal  because  he  had  been  put  in  jeopardy 
by  the  proceedings  under  the  first  indictment,  and  because 
under  the  law  he  cannot  twice  be  put  in  jeopardy  for  the 
same  offense.  This  court,  however,  cannot  pass  upon  the 
question  of  the  former  jeopardy  upon  a  petition  for  a  writ 
of  habeas  corpus;  and  the  legality  of  the  proceedings  under 
which  he  is  restrained  of  his  liberty  is  not  called  in  ques- 
tion b}'^  the  petition.  The  information  is  not  assailed,  and 
the  subsequent  proceedings  seem  to  be  regular.  If  the 
petitioner  has  been  before  in  jeopardy  for  the  same  offense. 
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that  is  a  proper  plea  in  bar,  to  be  tried  by  the  court,  and, 
from  the  decision  of  which,  an  appeal  would  lie  to  this 
court.     A  stipulation  accompanying  the  petition  cannot 
confer  jurisdiction  on  this  court  in  a  habeas  corpus  case. 
The  petition  is,  therefore,  denied. 

Andebs,  Scott,  Hoyt  and  Stiles,  JJ.,  concur. 


[No.  726.    Decided  March  6, 1898.] 

P.  V.  DwTER  et  al. ,  Appellants^  v.  A.  F.  Schlumpf  et  al. , 

Respondents. 

APPEAL  —  NOTICE    BEFORE   JUDGMENT   AGAINST  ALL   DEFENDANTS. 

Notice  of  appeal  given  before  final  judgment  has  been  entered 
against  all  of  the  defendants  appearing  in  an  action  is  ineffectual. 

Appeal  from  Superior  Cowrt^  King  County, 

Burke^  Shepard  cfe  Woods^  for  appellants. 

Strwoe  cjfe  McMicken^  James  Kiefer^  Fishhack  db  Hardin^ 
and  yfhite  A  Munday^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — The  record  in  this  case  shows  that  the  notice 
of  appeal  was  given  before  final  judgment  had  been  entered 
against  all  of  the  defendants  who  had  appeared  in  the  ac- 
tion. Founded  upon  this  fact,  respondents  move  the  court 
to  dismiss  the  appeal.  The  motion  must  be  granted.  If 
we  consider  the  case  as  a  single  one  as  between  the  plaint- 
iffs and  all  of  the  defendants,  an  appeal  could  not  be  taken 
until  there  had  been  a  final  disposition  of  the  issues  as  to 
all  the  defendants  who  had  appeared  in  the  action.  If 
treated  as  separate  actions  between  the  plaintiffs  and  each 
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of  the  defendants,  there  should  have  been  separate  appeals. 
It  follows  that,  however  we  construe  the  record,  the  appeal 
taken  was  ineffectual. 

Dunbar,  C.  J.,  and  Soott,  Anders  and  Stiles,  JJ., 
concur. 


[No.  768.    Decided  March  e,  1803.] 

W.  D.  Sloan  and  Joseph  Deer,  ReapondentSy  v.  Charles 
Lanqert,  p.  Dolan  and  J.  H.  Wilson,  Appdlomts. 

attachment  —  WRONGFUL  LEVY — ACTION  ON  BOND  —  PABTIES  — 
EXEMPLARY  DAMAGES  — EVIDENCE  —  REBUTTING  PRESUMPTION 
OF  MALICE. 

In  an  action  upon  a  bond  for  wrongful  attachment  of  property 
of  the  obligees,  recovery  may  be  had  in  one  suit  for  damages  to 
bot^  the  joint  and  individual  property  of  the  obligees. 

Under  §295,  Code  Proc.,  exemplary  damages  may  be  recovered 
for  malicious  attachment.  ( Spokane  Truck  &  Dray  Co.  v.  Ho^ery 
2  Wash.  45,  distinguished.) 

In  order  to  rebut  the  presumption  of  malice  in  suing  out  a 
wrongful  attachment,  the  defendant  may  testify  that  he  believed 
the  matters  stated  in  the  attachment  affidavit  to  be  true  at  the  time 
of  the  issuance  ot  the  writ;  and  that  he  laid  the  matter  fully  before 
his  counsel  and  acted  upon  the  latter*s  advice. 

The  fact  that  an  attachment  was  dissolved  is  merely  prima  fade 
evidence  that  it  was  rightfully  dissolved,  and  does  not  preclude  an 
investigation  of  that  question  in  an  action  on  the  bond. 

Appeal  from  Superior  Courts  Thurston  Cowaty, 

W.  L  Agnew^  and  M.  </.  Gordon^  for  appellants. 
Phil.  SkiMman^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Appellants  sued  out  a  writ  of  attach- 
ment against  the  property  of  the  respondents,  which  was 
afterwards  dissolved.     This  action  was  upon  the  bond  for 
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damages.  The  complaint  alleges,  in  paragraph  5,  that  the 
dieriff  levied  upcm  <)ertaui  property  of  Joseph  Deer,  one  of 
the  plaintiffs.  The  property  attached  consisted  principally 
of  liquors,  cigars,  bar  and  bar  fixtures,  tobacco,  and  other 
personal  property  ccHitained  in  two  saloons  in  the  town  of 
Tenino;  also  a  certain  lunch  counter  with  its  attachments. 
Paragraph  7  alleges  that  at  the  time  of  the  attachment 
aforesaid,  the  said  Deer  was  the  owner  and  in  possession 
of  the  two  saloons  and  of  the  lunch  counter  referred  to  in 
paragraph  5,  and  that  by  reason  of  said  attachment,  and 
the  retention  of  said  property  by  the  sheriff,  his  business 
was  wholly  interrupted  for  a  certain  length  of  time.  Para- 
graph 12  alleges  that,  owing  to  the  seizure  of  the  property 
aforesaid  by  the  sheriff,  and  the  interruption  of  the  bus- 
iness then  being  carried  on  by  said  plaintiff  Deer,  and  of 
the  depreciation  in  value  of  the  property  attached,  and  by 
reason  of  the  damage  done  to  their  credit,  standing  and 
character  as  business  men,  and  by  reason  of  the  fact  that 
said  writ  was  maliciously  and  oppressively  sued  out  by 
said  Langert,  the  plaintiffs  suffered  and  sustained  damage 
in  a  lai^  sum,  to  wit,  in  the  sum  of  fifteen  hundred  dol- 
lars. 

Appellants  moved  the  court  to  strike  out  said  paragraphs 
five,  seven  and  twelve,  for  the  reason  that  the  matters  re- 
ferred to  in  said  paragraphs  did  not  refer  to,  or  relate  to, 
any  joint  cause  of  action  accruing  to  plaintiffs  Sloan  and 
Deer,  but  that  they  relate  solely  to  Joseph  Deer,  one  of  the 
plaintiffs.  The  motion  was  overruled,  and  the  action  of 
the  court  in  overruling  the  motion  was  one  of  the  errors 
assigned  here. 

No  authorities  are  cited  by  appellants  in  support  of  this 
proposition;  but  from  our  own  investigation,  and  from  the 
authorities  cited  by  respondents,  we  do  not  think  it  can  be 
sustained.  Under  the  writ  the  joint  property  or  individual 
property  of  either  defendant  could  have  been  attached. 
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Suppose  the  joint  property  and  individual  property  of 
both  defendants  had  been  attached;  it  cannot  be  con- 
tended that  three  suits  on  the  bond  would  have  been 
necessary  to  recover  the  damages  engendered.  The 
law  does  not  favor  a  multiplicity  of  suits,  and  a  rem- 
edy on  a  bond  should  not  be  more  restricted  than  the 
operations  of  the  writ.  In  Boyd  v.  Martin^  10  Ala.  700, 
it  was  held  that  upon  a  bond  executed  to  several  with  con- 
dition to  pay  for  such  costs  as  they  might  sustain  by  rea- 
son of  the  wrongful  suing  out  joi  the  attachment,  an  action 
may  be  maintained  though  the  attachment  was  levied  on 
the  separate  property  of  each,  in  which  they  had  not  a 
joint  interest,  and  the  court  in  its  argument  said: 

''How  the  damages  are  to  be  divided  between  the  plaint- 
iffs, is  a  matter  with  which  the  defendants  have  no  concern- 
as  they  will  be  protected  by  this  recovery  from  another  ac, 
tion.  by  both  or  either." 

See  also:  Wade  on  Attachment,  §297;  Drake  on  At- 
tachment, §  163;  and  Summers  v.  Farish^  10  Cal.  347. 
It  is  true  that  in  Alexander  v.  Jacohy^  23  Ohio  St.  358,  it 
was  held  that  an  action  on  such  undertaking  may  be  prose- 
cuted by  those  obligees  who  have  an  interest  in  the  dam- 
ages sought  to  be  secured,  without  making  other  obligees, 
who  have  no  interest  in  the  action,  parties  thereto;  but 
that  case  did  not  go  so  far  as  to  hold  that  if  they  were 
made  parties,  damages  to  other  obligees  could  not  be  re- 
spectively averred. 

After  the  motion  to  strike  was  overruled,  the  defendants 
demurred  to  the  complaint,  for  the  reasons  — ( 1)  That  it  ap- 
peared upon  the  face  of  the  complaint  that  there  was  a  de- 
fect of  parties  plaintiff;  and  (2),  that  it  did  not  state  facts 
sufScient  to  constitute  a  cause  of  action.  It  is  evident  that 
there  was  no  defect  of  parties  plaintiff  shown  on  the  face 
of  the  comj)laint;  but,  construing  it  as  a  demurrer  for  a 
misjoinder  of  parties,  which  was  the  evident  intention  of 
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the  pleader^  it  was  properly  overruled,  for  it  raises  the 
same  question  which  was  raised  upon  the  motion  to  strike, 
and  the  same  principle  governs  the  objections  made  by  ap- 
pellants to  the  testimony  of  the  plaintiff  Deer. 

The  court,  among  other  instructions,  gave  the  jury  the 
following: 

'*  Under  our  attachment  law,  with  reference  to  these 
damage  suits,  there  are  two  branches  of  damages  —  two 
classes;  one  is  known  as  actual  damages,  and  the  other 
as  exemplary  damages;  and  if  you  further  find  from  the 
evidence  that  such  attachment  was  sued  out  maliciously 
by  Mr.  Langert,  then  these  plaintiffs  may  recover,  in  addi- 
tion to  their  actual  damages  sustained,  if  any  has  been  sus- 
tained, such  exemplary  damages  as  in  your  judgment  they 
are  entitled  to  recover;  that  is,  damages  by  way  of  punish- 
ment for  having  acted  with  malice." 

This  instruction  is  alleged  as  error  by  the  appellants 
under  the  ruling  of  this  court  in  Spokane  Truck  <&  I}ray 
Co.  V.  Bbefer,  2  Wash.  45  (25  Pac.  Rep.  1072).  The  court 
in  that  case  did  not  undertake  to  decide  that  exemplary 
damages  could  not  be  recovered  in  cases  where  the  statute 
specially  provides  for  recovery  of  exemplary  damages. 
Sec.  295,  Code  Proc. ,  seems  to  put  the  right  to  recover  ex- 
emplary damages  in  a  suit  on  an  attachment  bond  at  rest, 
for  it  provides  in  so  many  words  that,  ''if  it  be  shown  that 
such  attachment  was  sued  out  maliciously,  he  may  recover 
exemplary  damages.'' 

Being  entitled,  then,  to  recover  exemplary  damages  in 
case  the  attachment  was  sued  out  maliciously,  the  defend- 
ants should  be  allowed  to  introduce  testimony  tending  to 
rebut  the  presumption  of  malice.  In  this  case  the  defend- 
ant was  not  allowed  to  testify  that  he  believed  the  matters 
stated  in  the  attachment  affidavit  were  true  at  the  time  of 
the  issuance  of  the  attachment.  Considering  the  fact  that 
a  man  is  not  liable  to  dispute  facts  to  the  truthfulness  of 
which  he  has  previously  sworn,  this  would  probably  not 
have  been  the  most  convincing  testimony  in  the  world,  but 
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it  was  competent  testimony  and  the  jury  ^ould  have  been 
allowed  to  weigh  it. 

Defendant  Langert  also  offered  to  prove  that  before  su- 
ing out  the  writ  of  attachment  he  made  a  full  statement  of 
his  case  to  T.  V.  Eddy,  his  counsel,  and  upon  such  statement 
was  advised  by  the  said  counsel  that  he  had  good  grounds 
for  attachment,  and  that  he  acted  in  good  faith.  The  -in- 
troduction of  this  testimony  was  also  refused  by  the  court. 
In  this  we  think  the  court  plainly  committed  prejudicial 
error.  On  this  proposition  the  authorities  are  uniform  and 
citations  are,  therefore,  unnecessary.  It  is  conceded  by  the 
respondents  that  the  advice  of  the  counsel  would  be  com- 
petent testimony  tending  to  rebut  the  presumption  of  mal- 
ice, but  it  is  urged  that  the  fact  of  such  advice  having  been 
given  must  be  testified  to  by  the  counsel  instead  of  the  de- 
fendant. This  position  we  think  is  untenable.  If  the 
giving  of  such  advice  is  a  fact  competent  to  be  proven  in 
a  case,  like  any  other  fact  it  can  be  proven  by  any  one  who 
has  knowledge  of  it.  It  might  not  go  to  the  jury  with  the 
same  force  from  the  defendant  as  it  would  from  the  coun- 
sel, but  that  would  be  the  misfortune  of  the  defendant  and 
could  not  possibly  be  any  reason  for  prohibiting  him  from 
testifying  to  the  fact.  As  we  have  before  said,  the  weight 
to  be  given  to  the  testimony  is. a  matter  exclusively  within 
the  province  of  the  jury. 

The  court  also  instructed  the  jury  as  follows: 

"Your  verdict  must  be  for  plaintiffs.  The  fact  that  the 
attachment  was  dissolved  by  the  court  entitles  the  plaintiff 
to  nominal  damages  without  any  further  evidence." 

This  would  be  true  if  no  evidence  were  offered  on  the 
other  side;  but  we  think  the  fact  that  the  attachment  was 
dissolved  is  on\y  prima  facie  evidence  that  it  was  rightfully 
dissolved,  and  does  not  preclude  an  investigation  of  that 
question  in  an  action  on  the  bond. 

For  the  errors  mentioned,  the  judgment  will  be  reversed. 

Stiles,  Hoyt,  Scott  and  Anders,  J  J. ,  concur. 
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[No.  609.    Decided  BSareh  7, 1886.] 

Allen  C.  Mason,  Appdlcmt^  v.  Annie  M.  McLean 

et  al, ,  Respondents. 

WILLS  —  REVOCATION — DECREE  —  ERRORS  NOT  APPARENT  ON 

RECORD  — ATTORNEY  FEES. 

A  will  deTising  all  the  testator's  real  estate  to  his  wife,  and  which 
expressly  declares  that  it  is  the  last  will  and  testament  of  the  testa- 
tor, cannot  be  construed  as  a  codicil  to  a  former  will  whereby  all 
the  real  estate  was  devised  to  the  wife,  and  certain  sums  bequeathed 
to  the  children,  but  such  former  will  is  necessarily  revoked  by  the 
last  one;  and  the  last  will  not  naming  or  providing  for  the  children 
is  inoperative  as  to  them. 

A  decree  vesting  one-half  of  community  property  in  the  children 
of  a  testator  remains  unaffected  by  the  setting  aside  of  a  decree 
rendered  in  the  same  cause  upon  proceedings  in  intervention  de- 
claring the  rights  of  the  parties  to  be  as  decreed  in  the  original 
action,  except  that  the  interests  of  all  parties  should  be  subject  to 
the  lien  of  a  certain  mortgage. 

The  refusal  of  the  court  to  grant  a  motion  for  a  default  for  fail- 
ure to  answer  within  the  prescribed  time  will  be  presumed  to  have 
been  based  npon  a  showing  of  good  and  sufficient  cause  therefor,  in 
the  absence  of  any  showing  to  the  contrary  in  the  statement  of  facts 

In  the  absence  of  any  showing  or  allegation  in  the  statement  of 
facts  that  the  appointmeut  of  a  guardian  ad  litem  for  certain  chil- 
dren was  made  without  any  application  therefor  on  their  part,  it 
will  be  presumed  that  the  appointment  was  regularly  made. 

A  judgment  against  plaintiff,  on  the  dismissal  of  his  action  in 
ejectment,  for  $125  attorney  fees,  on  the  ground  that  plaintiff  knew 
at  the  time  of  instituting  suit  that  certain  of  the  defendants  were 
infant  children  for  whom  it  would  be  necessary  for  the  court  to  ap- 
point a  guardian  ad  lite.m,  is  erroneous. 

Appeal  frorri  Supeinor  Court^  Leuoia  County. 

James  Wickersharn^  for  appellant. 

•/.  H.  Naylor  (M.  Yoder^  guardian  ad  lite7n),  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — On  the  Slst  day  of  August,  1883,  one  James 
L.  Holbrook  made  a  will  devising  all  of  his  real  estate  to  his 
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wife,  Charlotte  £.,  and  providing  that  each  of  his  seven 
children,  naming  them,  should  have  the  sum  of  $10.  On 
the  7th  day  of  July,  1883,  he  made  a  second  will,  in  which 
he  devised  his  real  estate  to  his  said  wife  and  appointed 
her  executrix  without  bond,  and  provided  that  the  estate 
should  be  settled  without  the  intervention  of  the  probate 
court,  except  to  admit  the  will  to  probate,  and  did  not 
make  any  provision  for  his  children  therein,  or  name  them 
in  said  last  will 

After  the  decease  of  the  testator,  and  on  the  12th  day  of 
October,  1883,  said  second  will  was  admitted  to  probate 
by  the  probate  court  of  Lewis  county  in  the  then  Territory 
of  Washington,  upon  the  petition  of  the  said  Charlotte 
E.  Holbrook.  Subsequently,  on  the  6th  day  of  April, 
1884,  the  first  will  was  also  admitted  to  probate  in  said 
court,  upon  a  like  petition,  and  upon  the  testimony  of  wit- 
nesses to  the  effect  that  the  testator  intended  that  the  two 
wills  should  stand  as  one  instrument,  the  last  one  as  a  codi- 
cil to  the  first,  said  instruments  were  thereafter  treated 
as  one  will,  whereby  all  the  real  estate  was  given  to  the 
wife  of  the  deceased.  It  is  admitted  that  all  of  such  real 
estate  was  the  community  property  of  the  said  James  L. 
and  Charlotte  E.  Holbrook.  Sometime  after  this,  Mrs. 
Holbrook  married  a  man  by  the  name  of  Shaw,  and  on  the 
28th  of  December,  1885,  she  and  her  then  husband  made 
a  mortgage  to  one  Simmons,  to  secure  a  loan  of  $2,600, 
obtained  from  him  on  said  real  estate,  the  appellant  guar- 
anteeing the  payment  of  said  loan.  The  mortgagors  did 
not  pay  the  loan  in  question.  In  March,  1887,  five  of  the 
children  of  said  testator  began  a  suit  against  said  Charlotte 
E.  and  her  then  husband,  the  two  remaining  children,  and 
Simmons,  the  mortgagee,  in  the  district  court  of  Lewis 
county,  claiming  title  as  heirs  of  said  James  L.  Holbrook, 
and  seeking  a  decree  declaring  the  children  to  be  the  own- 
ers of  an  undivided  half  of  the  land  in  question,  and  ask- 


MASON  V.  McLEAN.  38 

Mar.  1893.]  Opinion  of  the  Court— Scott,  J. 

ing  that  the  mortgage  made  to  Simmons  be  declared  a 
lien  only  upon  the  other  half  owned  by  their  mother. 
This  sait  was  begun  upon  the  theory  that  the  acts  of  the 
probate  court  in  admitting  the  wills  to  probate,  and  its 
proceedings  thereon,  were  void. 

On  the  6th  day  of  February,  1888,  Mrs.  Shaw  entered 
into  a  stipulation  with  the  children  whereby  it  was  agreed 
to  place  the  real  estate  in  the  hands  of  a  receiver  to  be  ap- 
pointed by  the  court,  for  the  purpose  of  selling  it  at  not 
less  than  $6, 000,  and  it  was  further  agreed  that  this  money 
should  be  divided,  one-half  to  Mrs.  Shaw  and  one-half  to 
the  children;  but  that  the  Simmons  mortgage  should  be 
paid  out  of  Mrs.  Shaw's  half.  On  the  10th  day  of  Febru- 
ary, 1888,  the  district  court  made  a  decree  in  conformity 
with  the  stipulation,  and  decreed  the  children  to  be  the 
owners  of  an  undivided  half  of  the  lands  described,  and  ap- 
pointed a  receiver  to  sell  the  lands.  No  further  action  was 
had  under  the  decree,  the  receiver  appointed  not  quali- 
fying. 

On  September  6,  1888,  Mrs.  Shaw,  who  was  then  a 
widow  again,  made  a  quitclaim  deed  of  all  the  lands  in 
question  to  the  appellant,  who,  on  November  30, 1888,  paid 
the  Simmons  mortgage  and  secured  the  discharge  thereof. 
On  the  30th  day  of  January,  1889,  the  appellant  filed  in 
said  district  court  a  petition  to  intervene  in  said  action,  set- 
ting up  his  title  and  the  Simmons  mortgage,  and  alleging 
that  the  stipulation  of  February  6,  1888,  entered  into  be- 
tween the  children  and  Mrs.  Shaw,  was  fraudulent  in  char- 
acter. He  was  allowed  to  intervene  as  the  successor  in 
interest  of  Simmons  and  of  Mrs.  Shaw.  August  19, 1889, 
a  decree  was  entered  in  this  proceeding  in  intervention, 
whereby  it  was  declared  that  the  rights  of  the  parties  in 
the  original  action  were  as  stated  and  declared  in  the  de- 
cree entered  on  the  10th  day  of  February,  1888,  except 
that  the  interests  of  all  of  said  parties  were  subject  to  the 
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lien  of  said  Allen  C.  Mason,  for  the  amount  paid  by  him 
in  procuring  the  satisfaction  of  the  mortgage  to  Simmons. 

On  May  2,  1890,  in  pursuance  of  a  petition  filed  by  the 
plaintiffs  in  the  original  action — the  children  aforesaid — 
the  decree  upon  the  proceedings  in  intervention  waB  found 
to  have  been  wholly  unauthorized  and  illegal,  and  it  was 
vacated  and  set  aside.  Whereupon  said  children  entered 
upon  and  took  possession  of  the  real  estate,  and  this  action 
was  brought  by  the  appellant  in  ejectment  to  oust  them 
therefrom.  A  trial  was  had  which  resulted  in  a  judgment 
in  favor  of  the  defendants,  and  plaintiff  appealed  to  this 
court. 

We  are  of  the  opinion  that  the  second  will  could  not  be 
held  to  have  been  intended  as  a  codicil  to  the  first,  under 
the  circumstances.  It  was  expressly  declared  in  the  instru- 
ment itself  to  be  the  last  will  and  testament  of  the  testator. 
The  proof  upon  which  the  same  was  found  to  have  been 
intended  as  a  codicil  was  clearly  incompetent.  The  children 
not  having  been  named  in  the  said  will,  under  the  previous 
holdings  of  this  court,  it  was  inoperative  as  to  them;  and 
upon  the  death  of  the  testator  one-half  of  the  community 
lands  vested  in  the  childi-en,  the  first  will  having  been  re- 
voked by  the  subsequent  one. 

Furthermore,  if  the  appellant  wanted  to  insist  that  the 
lien  of  the  Simmons  moitgage  covered  the  entire  land«  he 
should  have  sought  to  preserve  his  rights  therein  by  a  fore- 
closure thereof,  and  not  by  taking  a  deed  to  the  premises 
and  paying  off  the  mortgage.  This  deed  from  Mrs.  Shaw 
was  taken  after  she  had  entered  into  the  stipulation  with 
the  children,  and  after  the  decree  rendered  thereon  in  the 
suit  instituted  by  the  children,  and  appellant  took  his  deed 
to  said  lands  with  full  notice  of  all  the  rights  of  the  parties 
therein. 

It  is  contended  by  the  appellant  that  the  decree  rendered 
upon  his  proceedings  in  intervention  had  the  effect  of  set- 
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ting  aside  and  vacating  the  decree  previously  entered  in 
the  original  action  brought  by  the  children,  and  that  the 
action  of  the  court  in  setting  aside  the  decree  rendered 
upon  the  proceedings  in  intervention  did  not  have  the 
effect  of  reviving  the  former  decree,  but  left  said  action  as 
though  the  same  had  never  been  determined  in  any  way. 
It  is  further  contended  by  the  appellant  that  the  defend- 
ants in  this  action  were  estopped  from  attacking  the  decree 
rendered  in  favor  of  the  appellant  in  his  proceedings  in 
intervention,  for  the  reason  that  the  same  was  rendered 
upon  the  consent  of  all  parties. 

As  to  the  first  proposition,  we  do  not  think  that  the 
judgment  had  the  effect  of  setting  aside  the  decree  previ- 
ously rendered.  In  fact  it  purported  to  keep  the  same 
alive,  except  that  the  rights  of  the  appellant,  insofar  as  he 
had  obtained  any  rights  to  said  lands  by  the  payment  of 
the  mortgage,  were  held  paramount  to  those  of  all  the  par- 
ties; and  when  the  proceedings  in  intervention  were  set 
aside,  the  effect  thereof  was  to  allow  the  original  decree  to 
stand  as  made.  As  to  the  second  proposition,  we  find 
nothing  in  the  record  to  justify  the  contention  upon  the 
part  of  the  appellant  that  said  decree  was  rendered  in  pur- 
suance of  an  agreement  by  the  parties  to  said  action,  sufiS- 
cient  to  hold  that  they  were  estopped  from  attacking  the 
same,  even  if  such  a  defense  were  available  in  this  action. 

Error  is  alleged*  upon  the  refusal  of  the  court  to  grant  a 
motion  made  by  the  plaintiff  for  a  default  against  the  de- 
fendants, on  the  ground  that  they  had  failed  to  answer  or 
plead  within  the  time  prescribed  after  service.  This  much 
appears  by  a  transcript  of  the  record  showing  the  order  of 
the  court  denying  the  motion  for  a  default  and  the  exception 
of  the  plaintiff  thereto.  The  record  is  silent  as  to  whether 
any  showing  was  made  upon  which  the  court  based  its 
action  in  refusing  to  grant  the  motion.  Sec.  413,  Code 
Proc.,  provides  that  the  court  may  in  its  discretion  set  aside 
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any  default  upon  an  affidavit  showing  good  and  sufficient 
cause  therefor.  We  cannot  presume,  under  the  circum- 
stances, that  the  court  arbitrarily  refused  to  grant  the 
plaintiff^  s  motion  for  a  default,  without  any  showing  by 
the  defendants  as  to  why  the  same  should  be  refused. 
Doubtless  the  same  reasons  which  would  authorize  a  court 
to  set  aside  a  default  would  justify  it,  if  then  made  to  ap- 
pear, in  refusing  to  grant  the  default  in  the  first  instance, 
and  the  presumption  must  be  in  this  case  that  the  action  of 
the  court  in  the  premises  was  warranted  by  a  showing 
made  at  the  time.  Were  the  fact  otherwise,  it  would  be 
necessary  for  the  appellant  in  settling  a  statement  of  facts 
to  incorporate  the  proceedings  of  the  court  in  this  partic- 
ular in  the  statement,  with  an  allegation  that  said  ruling 
was  made  without  any  showing  by  the  defendants  as  to 
why  the  motion  should  not  be  granted.  But  the  state- 
ment of  facts  does  not  contain  this  nor  any  allegation  with 
reference  thereto. 

Error  is  alleged  as  to  the  appointment  of  a  guardian  ad 
litem  for  the  minor  children.  The  appellant  alleges  in  his 
brief  that  such  guardian  was  appointed  by  the  court  upon 
its  own  motion,  without  any  application  or  consent  there- 
for by  the  children,  and  the  appellant  alleges  that  as  some 
of  said  children  were  over  fourteen  years  of  age,  the  court 
could  not  assume  to  act  arbitrarily  in  the  premises.  This 
point  is  made  to  appear  in  the  record  in'  the  same  way  as 
the  preceding  one,  and  there  is  no  showing  or  allegation 
in  the  statement  of  facts  which  was  settled,  that  a  request 
for  such  appointment  or  petition  therefor  was  not  made 
by  the  children,  and  consequently  it  will  be  presumed  that 
the  appointment  was  regularly  made. 

Error  is  alleged  as  to  the  action  of  the  court  in  allowing 
the  defendants  an  attorney  fee  of  $125  against  the  appel- 
lant. Certain  findings  of  fact  were  made  by  the  court  in 
this  case,  wherein  it  was  found  that,  by  virtue  of  the  decree 


MASON  V.  McLEAN.  37 

Mar.  1893.]  Opinion  of  the  Court— Scott,  J. 

made  as  aforesaid  on  the  10th  day  of  February,  1888,  ia 
the  former  action,  the  children  were  the  owners  of  an  un- 
divided half  of  all  of  said  real  estate,  and  that  said  parties, 
including  Simmons,  were  all  regularly  before  the  court,  and 
that  the  mortgage  executed  to  Simmons  was  a  lien  only 
upon  the  half  of  said  estate  which  went  to  the  wife;  and  it 
was  found  that  said  decree  of  February  10th  was  still  in  full 
force  and  that  the  appellant  in  'this  action  took  nothing  by 
virtue  of  the  mortgage  and  the  deed  of  said  lands  as  against 
the  half  so  found  to  be  owned  by  the  children;  that  the 
attempted  probate  of  the  paper  writing  purporting  to  be 
the  firat  will  of  said  Holbrook  was  absolutely  null  and 
void.  It  was  ordered  and  adjudged  that  the  action  in 
ejectment  be  dismissed,  and  that,  as  the  plaintiff  in  said 
suil  had  knowledge  when  he  instituted  it  that  part  of  the 
defendants  were  infant  children  in  whose  defense  it  became 
necessary  for  the  court  to  appoint  a  guardian  ad  litem  and 
attorney,  it  was  ordered  and  adjudged  that  he  should  pay 
to  said  guardian  and  attorney  the  sum  of  $125,  together 
with  all  costs  of  suit.  The  judgment  concludes  with  the 
following  clause:  ''To  which  findings  of  fact  and  of  law 
and  the  judgment  and  order  of  this  court,  the  said  Allen  C. 
Mason,  plaintiff,  by  his  counsel,  in  open  court,  duly  ex- 
cepted, and  the  exception  is  noted  and  allowed."  There 
was  nothing  said  in  the  findings  of  fact  with  reference  to 
this  sum  allowed  the  guardian  ad  litern^  he  being  the  attor- 
ney also  for  such  minor  children.  We  do  not  think  it  can 
be  held  that  the  exception  in  this  instance  specifically 
called  the  court's  attention  to  the  error  in  allowing  said 
attorney's  fee.  We  are  clearly  of  the  opinion  that  the  court 
had  no  right  to  render  any  judgment  therefor.  No  motion 
to  modify  the  judgment  was  made;  and,  for  aught  we  know, 
this  particular  matter  was  never  called  to  the  attention  of 
the  court  in  any  way,  unless  it  can  be  held  that  the  court's 
attention  was  called  thereto  by  the  exception  taken  as  afore- 
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said.  This  exception  is  general  in  its  nature,  and  specifies 
no  pounds  wherein  said  judgment  is  erroneous.  The  first 
appearance  of  any  special  objection  to  the  so  called  attor- 
ney's fee  is  contained  in  appellant's  brief  in  this  court. 
Under  the  circumstances,  as  the  action  of  the  court  was 
clearly  erroneous  in  rendering  judgment  for  said  attor- 
ney's fee,  it  will  be  stricken  from  its  judgment,  and  the 
same  modified  to  such  extent.  But  the  appellant  should 
not  recover  the  costs  of  this  appeal. 

It  might  be  well  to  add  that  were  the  appellant  to  re- 
cover costs  in  this  court,  none  would  be  allowed  for  the 
transcript,  owing  to  the  imperfect  condition  in  which  we 
find  the  same.  No  index  is  annexed  thereto,  as  required  by 
the  rules  of  the  court,  although  it  purports  to  contain  an 
index  which,  however,  is  very  defective  and  insuflicietit. 
It  has  been  of  no  benefit  whatever  in  assisting  the  court  to  go 
through  and  investigate  the  voluminous  i*ecordi  Further- 
more, nearly  all  of  the  proceedings  in  all  of  said  matters 
are  set  forth  three  times  in  the  record.  This  includes  all 
the  pleadings,  with  the  various  orders  of  the  court  thereon, 
and  the  documentary  evidence  introduced,  and  has  resulted 
in  bringing  up  a  voluminous  record,  two-thirds  of  which 
is  entirely  unnecessary  and  has  only  served  to  embar- 
rass the  court  in  its  investigation  of  the  cause.  Had 
the  same  been  called  to  the  attention  of  the  court  prior  to 
the  argument,  no  hearing  would  have  been  permitted 
thereon  in  its  then  imperfect  state,  and  appellant  most 
likely  would  only  have  been  permitted  to  correct  the  same 
on  terms. 

Judgment  affirmed,  except  as  to  the  attorney's  fee  of 
$125  aforesaid,  which  is  disallowed  and  stricken  out. 

Dunbar,  C.  J. ,  and  Anders  and  Stiles,  J  J. ,  concur. 
Ho YT,  J. ,  concurs  in  the  result. 
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CoK£  EwiNG,  Assignee  in  Insolvency^  Appellant^  v.  F.  D.  '  %^m 
Van  Wagenen  et  al.,  Hespondents. 

INSOLVENCY — EFFECT  OF  REPEAL  PENDING  PROCEEDINGS  —  COM- 
MUNITT  PROPERTY  —  FRAUDULENT  CONVEYANCE  —  PLEADING  — 
APPEAL. 

Where  proceedings  in  insolvency  were  begun  under  the  provis- 
ions of  the  Code  of  1881,  and  a  receiver  appointed  to  take  charge  of 
the  insolvent  estate  for  the  benefit  of  creditors,  the  repeal  of  the 
Code  provisions  by  the  act  of  March  6,  1890.  while  the  proceedings 
were  pending,  will  not  affect  the  title  of  an  assignee  appointed  in 
such  insolvency  proceedings  subsequent  to  the  repeal. 

The  fraudulent  conveyance  by  a  husband  to  his  wife  of  commu- 
nity property  is  not  a  transfer  by  one  joint  debtor  to  another. 

A  plaintiff  is  not  called  upon  to  reply  to  an  affirmative  defense 
while  his  demurrer  to  a  special  defense  remains  undetermined. 

A  statement  of  facts  is  not  required  on  appeal  in  an  equity  cause 
where  the  whole  case  has  been  determined  upon  the  pleadings. 

Where  bond  for  stay  of  proceedings  has  been  given  it  covers  the 
costs  on  appeal,  and  no  further  bond  for  such  costs  is  necessary. 

Appeal  from  Superior  Court  ^  Pierce  County, 

W.  H.  Pritchard.  and  E.  T.  Dunning^  for  appellant. 

Crowley  <&  SiMiva/n^  and  William  H,  Reid^  for  respond- 
ents: 

The  court  did  not  err  in  dismissing  the  bill  for  the  rea- 
son that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  complaint  alleges  partnership  between  Van 
Wagenen,  Sackett  and  Page  under  the  name  of  the  Buck- 
ley Lumber  and  Shingle  Manufacturing  Company,  and  that 
they  transferred  certain  pieces  of  real  estate  to  their  re- 
spective wives,  with  intent  to  defraud  creditors,  such  real 
estate  being  community  property.  The  transfer  of  prop- 
erty from  one  joint  debtor  to  another  joint  debtor  does  not 
constitute  such  a  fraud  as  will  justify  an  interference  by  a 
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court  of  equity.  McPhee  v.  O^Rowrke^  10  Col.  301.  The 
property  not  being  subject  to  execution  and  sale  because 
of  its  community  character,  there  certainly  could  be  no 
fraud  in  making  a  transfer  of  it.  The  intent  to  defraud 
would  not  make  the  property  liable  for  debts,  unless  it  was 
liable  to  be  subjected  to  sale  upon  execution  at  the  time 
the  transfers  were  alleged  to  have  been  made.  Brotton  v. 
Langert^  1  Wash.  73;  Littell  <&  Smythe  Mfg.  Co.  v.  Mil- 
ler, 3  Wash.  481;  Hoggs  v.  Thompson,  13  Xeb.  403;  Oilles- 
pie  V.  Brown,  16  Neb.  457;  Smith  v.  liumsey,  33  Mich. 
183  (and  note);  Aultman  v.  Heiney,  59  Iowa,  654. 

There  is  a  wide  difference  between  an  assiomee  and  a  re- 
ceiver.  In  the  case  of  an  assignee,  when  appointed  and 
qualified,  the  property  of  the  debtor  is  transferred  to  him, 
and  he  becomes  vested  with  title;  on  the  other  hand,  a  tem- 
porary receiver  simply  has  a  right  to  the  possession  of  the 
property  to  preserve  the  same  during  the  pendency  of  the 
proceeding,  under  the  direction  of  the  court,  but  has  no 
title  whatever  to  the  property  itself.  Chicago  Zhiion  Bank 
V.  Kansas  City  Bank,  136  U.  S.  223;  Gaither  v.  Stock- 
bridge,  67  Md.  222;  Quiney^  etc,  R,  R.  Co.  ^^  Humphreys, 
145  U.  S.  82. 

Up  to  the  appointment  of  the  assignee,  the  proceedings 
are  preliminary.  In  other  words,  the  action  is  commenced, 
but  there  is  no  divestiture  of  title,  and  nothing  which  gives 
any  one  except  the  assignor  any  interest  in  the  property. 
Before  the  actual  appointment  of  the  assignee,  in  the  pres- 
ent case,  the  law  governing  this  matter  was  repealed,  and 
this  repeal  took  away,  not  any  vested  right,  because  none 
existed,  but  simply  a  remedy,  which  can  always  be  done. 
GilmouT  V.  Ewing,  50  Fed.  Rep.  666.  It  is  a  familiar 
principle  that,  wherever  the  jurisdiction  exercised  in  pro- 
ceedings depends  wholly  upon  statute,  and  the  statute  is 
repealed,  the  jurisdiction  is  gone,  and  with  it  the  whole  pro- 
ceeding, imperfect  at  the  time  of  the  repeal,  falls  to  the 
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ground,  unless  there  be  a  reservation  as  to  pending  rights 
or  causes.  Ex  parte  McCardle^  7  Wall.  506;  Insurcmce  Co. 
V.  mtchie^  5  Wall;  541;  Norris  v,  Crocker^  13  How.  429; 
Illinois^  etc,^  Canal  v.  City  of  Chicago^  14  111.  334;  Lamb  v. 
ScJiottler^  54  Cal.  319 ;  Macnawhoc  Plantation  v.  Thompson^ 
36  Me.  365;  Gilleland  v,  Schuyler,  9  Kan.  569;  North 
Canal  Street  Road,  10  Watts,  351;  Hampton  v,  Com/rnxm- 
wealth,  19  Pa.  St.  329;  Hunt  v,  Jennings,  5  Blackf.  195; 
Butler  V.  Palmer,  1  Hill,  324;  James  v.  Dubois,  16  N.  J. 
Law,  285;  Springfield  v.  Commissioners,  6  Pick.  501; 
South  Carolina  v.  Gaillard,  101  U.  S.  433;  Todd  v.  Lan- 
dry, 5  Mart.  (La.)  459;  Bailey  v.  Mason,  4  Minn.  546; 
Ternplston  'W,  Home,  82  111.  491;  Van  Imragen  v.  City  of 
Chicago,  61  111.  31;  State  v.  Brookover,  22  W.  Va.  214. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  appeal  presents  another  phase  of  the 
same  matter  heretofore  presented  in  Traders'  Bank  v.  Van 
Wagenen,  2  Wash.  172  (26  Pac.  Rep.  253).  Appellant, 
as  the  assignee  in  insolvency  of  the  individuals  composing 
the  firm  known  as  the  Buckley  Lumber  and  Shingle  Manu- 
facturing Company,  commenced  his  action  against  the  in- 
solvents, their  respective  wives  and  others  who,  it  is  alleged, 
are  holding  certain  real  estate  conveyed  by  the  insolvents 
in  fraud  of  their  creditors,  to  have  the  several  conveyances 
set  aside  and  the  title  cleared  so  that  the  property  may  be 
subjected  to  the  payment  of  debts  which  would  otherwise 
be  unprovided  for. 

The  allegation  of  the  amended  complaint  is,  that  on  the 
day  of  April,  1891,  Frederick  Mottet  was  duly  ap- 
pointed assignee;  that  on  the  6th  of  October,  1891,  he 
resigned  and  his  resignation  was  duly  accepted  by  the 
court,  and  that  on  the  same  day  the  appellant  was  duly  ap- 
pointed as  assignee  in  the  place  of  Mr.  Mottet.  To  this 
allegation  each  of  the  defendants  answered  as  follows: 
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'^That  said  insolvency  proceedings  referred  to  in  the 
complaint  were  began  January  22,  1890,  and  said  assign- 
ment was  made  on  said  date  under  the  provisions  of  the 
laws  of  the  State  of  Washington  then  in  force;  that  this 
action  is  brought  by  plaintiff  under  color  and  pretense  of 
authority  of  said  insolvency  proceedings,  and  since  the 
making  of  said  assignment,  said  laws  of  the  State  of  Wash- 
ington, under  which  said  insolvency  proceedings  were  insti- 
tuted, have  been  repealed,  and  have  become  without  force 
and  effect. ' ' 

The  plaintiff  demurred  to  this  separate  defense  in  each 
answer,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense.  The  demurrers  were  overruled 
and,  plaintiff  electing  to  stand  on  his  demurrers,  the  action 
was  dismissed  at  his  cost,  and  he  appeals  from  the  judg- 
ment thereupon  entered. 

Upon  the  face  of  these  answers  the  only  question  which 
we  are  required  to  determine  is  whether  the  act  of  March 
6,  1890  (Laws  1889-90,  p.  83),  entitled  "An  act  to  se- 
cure  creditors  a  just  division  of  the  assets  of  debtors  who 
convey  to  assignees  for  the  benefit  of  creditors, ''  had  the 
effect  to  put  an  end  to  all  insolvency  proceedings  then 
pending  in  the  courts  of  the  state,  where  no  assignee  had 
been  elected  when  the  act  took  effect. 

It  is  admitted  by  the  respondents  that,  upon  the  appoint- 
ment of  an  assignee  under  the  insolvency  law  found  in  the 
Code  of  1881,  all  the  assigned  property  of  the  insolvent 
passed  to  such  assignee  and  could  not  afterwards  be  di- 
vested by  the  legislature.  Under  such  concession  it  would 
not  be  strictly  necessary  that  we  go  further  in  this  case, 
since  between  the  time  when  the  petition  for  insolvency 
was  filed,  January  22,  1890,  and  the  time  when  the  act  of 
March  6th  went  into  effect,  almost  five  months,  there  was 
ample  time  for  proceedings,  under  the  code,  through  which 
an  assignee  might  have  been  appointed.  The  fact  that  it 
is  alleged  that  Mr.  Mottet  was  appointed  assignee  in  April, 


EWING  V.  VAN  WAGENEN.  43 

Mar.  1898.]  Opinion  of  the  Court— Stiles,  J. 

1891,  would  not  justify  this  court  in  presuming  that  no 
other  assignee  was  appointed  before  June  7,  1890,  when 
the  act  of  that  year  became  operative. 

There  are  several  provisions  of  the  Code  of  1881  which 
would  lead  to  a  different  prima  facie  conclusion.  Sec. 
2018  required  the  judge  receiving  a  petition  to  make  an 
order  requiring  all  creditors  to  show  cause,  etc. ;  §  2021 
directed  that  the  clerk  issue  a  notice  calling  the  creditors 
together  within  thirty  days  from  the  date  of  publication  of 
the  notice;  and  §  2031  provided  that  if,  on  the  day  ap- 
pointed for  the  meeting,  creditors  having  been  duly  sum- 
moned did  not  attend  or  refused  to  appoint  an  assignee,  it 
should  be  lawful  for  the  judge  to  authorize  the  sheriff  to 
accept  the  surrender  of  the  property  offered  by  the  debtor, 
and  perform  in  every  respect  the  functions  of  the  assignee. 
That  these  things  had  been  done  in  case  no  assignee  had 
been  regularly  appointed  by  the  creditors,  could  be  fairly 
presumed  in  favor  of  the  demurrer  to  the  answers  in  this 
case;  but  although  such  might  be  the  condition  of  things, 
w^  cannot  overlook  the  fact  that  neither  party  in  this  case 
has  suggested  that  any  such  appointment  was  made. 

The  case  has  .been  presented  here  largely  upon  the  as- 
sumption that  a  receiver  had  been  appointed,  perhaps 
under  the  provisions  of  §  2022,  and  that  such  receiver  held 
the  property  until  the  time  of  Mottet'S  appointment  in 
April,  1891.  No  such  fact  appears  in  the  record  in  this 
case,  but  a  glance  at  the  case  of  Traders'  Bamk  v.  Van  Wag- 
enen,  aupra^  shows  that  originally  a  receiver  to  take  charge 
of  the  insolvent's  estate  was  duly  appointed,  and  it  would 
seem,  therefore,  that  we  should  not  be  discussing  a  purely 
imaginary  state  of  things  if  we  follow  the  briefs  of  counsel 
and  assume  it  to  be  a  fact  that  there  was  such  a  receiver. 

The  position  assumed  by  the  respondents  is,  that  what- 
ever might  be  the  temporary  orders  in  a  case  of  insolvency, 
under  the  Code  of  1881,  until  an  assignee  had  been  ap- 
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pointed  no  title  to  any  part  of  his  estate  could  be  divested 
out  of  the  debtor,  for  the  reason  that  that  statute  contained 
no  apt  provision  for  the  accomplishment  of  a  divestiture 
except  that  found  in  section  2046,  wherein  it  was  declared 
that  the  property  of  an  insolvent  debtor  should  be  fully 
vested  in  his  assignee  for  the  benefit  of  his  creditors  from 
and  after  the  surrender  of  his  property.  The  surrendery 
it  is  said,  could  not  be  accomplished  until  there  was  an 
assignee  to  whom  the  surrender  could  be  made;  and  the 
receiver  in  such  a  case  would  be  merely  a  temporary  ap- 
pointee to  preserve  the  property  from  being  wasted  pend- 
ing the  appointment  of  an  assignee;  and  the  conclusion  of 
their  argument  is,  that  notwithstanding  the  appointment 
of  a  receiver,  there  having  been  no  assignee  until  long 
after  the  act  of  1890  had  gone  into  effect,  repealing  the 
insolvency  sections  of  the  Code  of  1881,  there  could  then 
be  no  further  proceeding  in  the  matter,  and  the  whole  at- 
tempt at  an  assignment  would  fail.  There  is  much  plausi- 
bility in  these  propositions,  and  if,  upon  a  review  of  the 
whole  statute,  it  is  found  that  this  property  had  not  been 
placed  in  such  a  position  that  the  court  could  exercise 
jurisdiction  to  appoint  an  assignee  and  proceed  with  the 
matter,  the  conclusion,  however  surprising  and  unfair  it 
might  be,  would  have  to  be  accepted. 

At  the  outset,  so  far  as  the  two  laws  are  concerned,  we 
have  recently  held  that  the  act  of  1890  by  implication  re- 
pealed the  code  provisions  on  the  subject  of  insolvent  debt- 
ors. Mansfield  v.  First  National  BanJc^  6  Wash.  665  (32 
Pac.  Rep.  789). 

It  is  true,  also,  that  wherever  the  jurisdiction  exercised 
in  proceedings  depends  wholly  upon  statute,  which  is  re- 
pealed without  any  saving  provision  in  the  repealing  act, 
the  jurisdiction  is  gone  and  all  pending  proceedings  go 
with  it.  Endlich,  Interp.  Stat.,  §479;  Sutherland,  Stat. 
Const,  §  165;  KL,KR.  Co.  v.  B,  i&A,  R.  Co.,  102  Mass. 
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386;  Stephenson  v.  Doe^  8  Blackf.  508;  People  v.  Livingfh 
ton,  6  Wend.  526. 

There  was  no  saving  provision  whatever  in  the  act  of 
1890.  All  laws  and  parts  of  laws  in  conflict  with  the  pro- 
visions of  that  act  were  repealed  by  one  sweep  without  an 
apparent  thought  that  the  greatest  confusion  might  follow. 
It  is  almost  inconceivable  that  the  legislature  could  have 
intended  such  results  as  are  threatened  in  this  case  if  the 
respondents  contention  be  sustained,  for  what  will  become 
of  the  estate  actually  reduced  to  the  possession  of  the  as- 
signee ?  Must  it  be  returned  to  the  debtors,  or  will  it  become 
the  subject  of  a  scramble  among  their  creditors  through  gar- 
nishments of  the  assignee^  As  we  said  in  the  Traders^ 
Bank  case,  mijyt^a^  the  law  of  1881,  so  far  as  the  debtor 
was  concerned,  appeared  to  regard  the  matter  of  his  dis- 
charge only,  and  was  framed  with  a  view  to  the  immediate 
and  final  appropriation  of  his  property  to  the  payment  of 
his  debts  from  the  time  of  fiis  filing  his  petition,  without 
much  regard  to  formalities.  Nothing  contained  in  either 
the  old  or  the  new  statute  contemplates  a  rejection  of  the 
debtor's  proffer  of  his  property,  and  there  is  certainly 
nothing  to  show  that  a  contingency  might  arise  where  any 
property  in  possession  of  the  court  or  an  assignee  would 
have  to  be  surrendered  to  him. 

Sec.  2033,  and  the  sections  immediately  following,  pro- 
vide for  what  shall  be  done  in  case  any  creditor,  within  ten 
day^  after  the  appointment  of  an  assignee,  deems  it  neces- 
sary to  oppose  ''it,"  on  the  ground  of  some  fraud  com- 
mitted by  the  debtor.  If  the  fraud  is  established  the  debtor 
is  deprived  of  the  benefit  of  the  law;  if  the  allegations  fail 
he  is  immediately  discharged.  But  not  a  word  is  said  about 
the  assignee's  turning  over  the  property  when  fraud  has 
been  proven;  on  the  contrary,  §  2038  expressly  provided 
that  the  judge  might  at  once  "approve  the  appointment," 
if  he  thought  that  waiting  for  the  trial  of  the  fraud  issue 
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would  cause  the  interest  of  the  creditors  to  suffer.  These 
are  all  awkward  expressions;  but  we  must  make  the  best  of 
them  to  the  effect  that  the  intent  of  the  law  may  be  en- 
forced. 

The  view  of  this  statute  entertained  by  the  territorial 
supreme  court  was  forcibly  expressed  in  Lammon  v.  GUes^ 
3  Wash.  T.  117  (13  Pac.  Rep.  417),  to  the  effect  that  a 
proceeding  under  it  partook  more  nearly  of  the  nature  of 
a  suit  in  equity  than  of  that  of  any  other  procedure  known 
to  the  law,  and  that  the  courts  must  fall  back  upon  their 
equity  powers  to  enable  them  to  make  complete  adminis- 
tration of  it.  But  of  what  use  would  be  any  consideration 
of  this  kind  if  a  technical  want  of  acceptaace  and  vesting 
of  the  title  in  an  assignee  were  to  be  allowed  to  defeat  the 
entire  operation  of  the  law  upon  a  repeal  of  this  kind  I 

It  seems  to  us  that  our  statute  contemplated  that  by  the 
filing  of  the  petition  in  insolvency  the  estate  of  the  debtor 
was  brought  into  the  court,  there  to  remain  as  a  trust  fund, 
for  the  benefit  of  creditors,  whether  the  result  should  be  a 
discharge  of  the  debtor  or  not;  and  that  a  repeal  of  the 
law  by  another  law  regulating  the  same  subject  matter 
ought  not  to  be  taken  as  sufficient  to  deprive  the  court  of 
all  jurisdiction  where  the  assignee  had  not  been  appointed 
June  7,  1890.  The  record  now  shows  that  there  is  an  as- 
signee, though  it  does  not  specify  whether  he  was  appointed 
under  the  formalities  of  the  Code  of  1881  or  of  the  act  of 
1890.  If  the  court  had  jurisdiction  to  appoint,  the  *de- 
fendants  have  no  right  to  shield  themselves  behind  any  ir- 
regularity in  the  manner  of  his  appointment. 

Returning  to  the  matter  of  the  receiver,  however,  we  are 
well  satisfied  that  in  this  particular  case  all  question  was 
removed  by  the  appointment  of  that  officer.  Ordinarily  a 
receiver  is  a  mere  officer  of  the  court,  who  takes  the  cus- 
tody of  property  for  the  benefit  of  the  party  ultimately 
proved  to  be  entitled  to  it,  and  neither  the  title  nor  the 
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right  of  possession  is  changed  by  his  appointment.  Union 
Bank  v.  Kansas  City  Bank,  136  U.  S.  223  (10  Sup.  Ct. 
Rep.  1013).  But,  under  §  2022  (Code  of  1881),  the  court 
was  authorized,  notwithstanding  the  stay  of  proceedings 
pending  the  notice  to  creditors,  upon  the  sworn  application 
of  any  creditor,  to  appoint  a  receiver  to  take  possession  of 
all  property  of  the  debtor  for  the  henefit  of  all  his  creditors. 
There  was  here  no  question  of  holding  for  the  party  ulti- 
mately shown  to  be  entitled  to  the  property.  The  petition 
of  the  debtor  conceded  all  the  facts  on  his  side,  and  the  ap- 
plication of  the  debtor  showed  the  emergency  justifying 
the  immediate  sequestration  of  the  property,  and  its  devo- 
tion to  the  beneficiaries  named,  viz.,  the  creditors.  The 
order  appointing  a  receiver  was  the  creation  of  an  equitable 
execution  in  favor  of  each  creditor  for  his  proportion  of 
the  proceeds  of  the  estate,  and  the  appointee,  although 
nominally  a  receiver,  was  to  every  intent  an  assignee.  No 
conveyance  of  property  to  either  the  assignee  or  the  re- 
ceiver was  necessary  under  this  statute,  as  in  some  statutes 
of  similar  character,  as  for  example  the  national  bank- 
ruptcy act  of  1867  {Hampton  v.  Bouse,  22  Wall.  263),  nor 
did  the  law  require  a  decree  of  the  court  to  divest  the  title 
out  of  the  debtor,  as  have  other  laws,  as  ^.  ^. ,  the  national 
bankrupt  act  of  1841.   Oahey  v.  Bennett,  11  How.  44. 

By  §  2024,  when  the  creditors  had  agreed  upon  an  as- 
signee, and  a  statement  of  their  deliberations  had  been 
filed  in  the  clerk^s  office,  the  only  thing  the  court  did  was 
to  fix  the  assignee's  bond.  Some  order  would,  of  course, 
be  natural  and  proper,  but  it  was  not  prescribed  and  would 
be  necessarily  informal,  perhaps  a  mere  approval  of  the 
action  of  creditoi*s.  Sec.  2046  provided  that  from  and 
after  his  surrender  the  property  of  the  insolvent  should  be 
fully  vested  in  his  assignee;  but  it  was  not  more  fully  vested 
in  the  assignee  than  the  property  of  an  insolvent  corpora- 
tion is  vested  in  a  receiver  under  chap.  13,  Code  of  1881. 
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It  seems  to  us  that  titles  do  not  come  in  question  in  such 
cases.  The  assignee  or  receiver,  under  the  court's  orders, 
can  dispose  of  titles,  but  where  they  are  in  the  meantime 
makes  no  difference. 

In  Lammon  v,  Giles^  the  court  appointed  a  receiver  on 
the  petition  of  the  debtor,  and  the  whole  estate  seems  to 
have  been  wound  up  under  his  administration,  a  proceed- 
ing approved  by  the  supreme  court.  We  see  no  reason 
why  the  same  course  might  not  have  been  followed  with 
perfect  legality  in  this  case,  if  no  regular  assignee  had  been 
appointed.  When  the  receiver  was  appointed,  he  took  the 
estate  absolutely  for  the  creditors,  not  to  hold  until  an  as- 
signee could  be  appointed;  and  the  property  and  all  rights 
which  would  have  come  to  an  assignee,  if  the  usual  course 
had  been  followed,  immediately  "vested"  in  him. 

It  must  follow  that  this  assignee  could  maintain  this  ac- 
tion, and  that  the  repeal  of  the  statute  was  insufficient  as  a 
defense. 

The  respondents  object  to  the  complaint  on  the  ground 
that  wherein  it  alleges  the  transfer  of  real  estate  from  hus- 
band and  wife,  it  shows  a  mere  transfer  from  one  joint 
debtor  to  another.  This  point  is  made  upon  the  theory 
that  the  complaint  is  framed  under  the  view  that  the  wives 
of  the  partners  were  in  some  sense  the  business  partners  of 
their  husbands,  so  that  a  transfer  from  husband  to  wife 
would  be  merely  the  conveyance  from  one  joint  debtor  to 
another.  It  is,  of  course,  a  general  rule  that  where  prop- 
erty is  transferred  by  one  joint  debtor  to  another,  this  does 
not  constitute  such  a  fraud  as  would  justify  the  interfer- 
ence of  a  court  of  equity,  because  the  property  is  still  sub- 
ject to  execution,  and  the  title  to  said  property  is  not  in 
any  way  clouded  by  the  transfer.  But  we  do  not  read  the 
complaint  in  this  respect  as  the  respondents  seem  to.  The 
wives  in  this  case  were  not  members  of  the  partnership, 
nor  is  it  alleged  that  they  were.     They  are  the  persons  to 
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whom  the  partners  have  conveyed  the  legal  title  to  what  is 
alleged  to  have  been  community  property.  Such  a  con- 
veyance would  be  good  as  between  husband  and  wife,  so 
as  to  vest  the  entire  title  in  the  wife  as  a  gift.  Or  it  might 
be  an  actual  purchase  by  the  wife.  But  as  against  cred- 
itors, either  a  gift  or  a  purchase  made  with  an  intent  to 
defraud  creditors  would  be  void  as  to  creditors.  The 
wives  are  not  alleged  to  be  joint  debtors,  nor  are  they  sued 
as  such.  The  legal  title  is  what  the  assignee  seeks  to  bring 
into  the  estate.  The  deeds  outstanding  appear  to  place 
the  title  where  it  ought  not  to  be,  and  his  action  is  a  proper 
proceeding  to  clear  the  title  of  the  clouds  raised  by  these 
deeds. 

The  point  raised  in  behalf  of  the  respondent,  Allen  J. 
Gilmour,  that  the  appellant  has  not  replied  to  his  allega- 
tions of  fact  showing  good  faith  on  his  part  in  connection 
with  the  transactions  between  himself  and  one  of  the  other 
insolvents,  and  that  therefore  his  answer  is  to  be  taken  as 
true  and  constitutes  a  complete  defense,  is  not  well  taken. 
One  of  appellant's  demurrers  was  addressed  to  his  special 
defense  based  upon  the  repeal  of  the  insolvent  act  of  1881, 
and  the  cause  now  stands  with  that  demurrer  undetennined. 
The  appellant  has  not  yet  been  called  upon  to  reply  to  the 
affirmative  defense,  since  parties  are  not  obliged  to  plead 
piecemeal. 

The  objection  taken  in  this  case,  that  no  statement  of 
facts  appears  in  the  record,  is  unavailable.  The  statute 
does  not  provide  for  or  require  a  statement  of  facts  in  an 
equity  cause  where  the  whole  case  has  been  determined 
upon  pleadings.  So  also  the  objection  that  no  bond  has 
been  given  for  costs  cannot  be  sustained.  The  bond  for 
$15,000  which  was  required  by  the  court  to  stay  proceed- 
ings covers  the  costs  as  well  as  the  damages  which  the 
respondents  might  have  recovered  in  case  of  appellant's 
failure  to  sustain  his  appeal.     When  the  court  is  called 
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50  BINNIAN  V.  BAKER. 

Opinion  of  the  Court — Dunbar,  C.J.  [6  Wash. 

upon  under  Code  Proc,  §  1408,  to  fix  the  amount  of  bond 
for  a  stay  of  proceedings,  the  plain  implication  of  the  stat- 
ute is  that  the  bond  shall  cover  all  the  damages  which  ac- 
crue by  reason  of  the  stay,  including  the  costs  of  the 
appeal. 

The  judgment  dismissing  the  complaint  is  reversed,  and 
the  cause  remanded.  The  plaintiff's  demurrer  to  the  de- 
fense based  upon  the  repeal  of  the  insolvency  law  of  1881 
will  be  sustained,  and  the  cause  will  proceed  in  accordance 
with  this  opinion. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ., 
concur. 


[  No.  721 .     Decided  March  7,  1893.] 

« 

Henry  Binnian,  Respondeat^  v.  A.  J.  Baker,  Appellant. 

CONVERSION  OF  MORTGAGED  CHATTELS  —  ACTION  BY  MORTGAGEE. 

A  complaiat  by  a  mortgagee  of  chattels  against  a  subsequent 
mortgagee  for  their  conversion  does  not  state  facts  sufScient  to  con- 
stitute a  cause  of  action,  when  it  contains  no  allegation  of  actual 
possession  by  plaintiff  at  the  time  of  the  alleged  conversion,  nor  of 
his  right  to  possession,  nor  of  demand  for  possession. 

Appeal  from,  Superior  Courts  King  County. 

Battle  cfe  Shipley^  and  White  cfe  Mwnday^  for  appellant. 
John  Fairfield^  and  Daniel  T.  Orosa^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — On  August  23,  1890,  one  Taylor  bor- 
rowed of  Henry  Binnian,  respondent  herein,  the  sum  of 
$335,  for  which  he  gave  his  promissory  note,  and  to  se- 
cure the  payment  of  said  sum  executed  and  delivered  to 
respondent  a  chattel  mortgage  on  a  certain  lot  of  horses. 
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Subsequently  he  mortgaged  the  same  horses  to  A.  J.  Baker, 
appellant  herein.  Baker  sold  the  horses  in  accordance  with 
the  terms  of  his  mortgage,  and  bought  them  in  at  the  sale. 
Binnian  then  brought  his  action  against  Baker  to  recover 
damages  alleged  to  have  been  sustained  by  plaintiff  through 
the  alleged  taking  and  converting  to  his  own  use  by  Baker 
of  the  property  above  mentioned.  He  did  not  allege  the 
value  of  the  horses,  and  did  not  allege  demand  for  their 
possession,  or  that  he  was  entitled  to  their  possession;  and 
he  set  forth  the  mortgage  in  extenao^  under  the  provisions 
of  w^hich  he  was  authorized  to  sell  the  property  upon  the 
violation  by  the  mortgagor  of  any  of  the  conditions  of  the 
contract,  alleging  the  wrongful  taking  of  the  property  by 
Baker,  and  that  he  wrongfully  sold  the  same,  to  plaintiff's 
damage  in  the  sum  of  five  hundred  dollars.  The  answer 
was  a  general  denial. 

Upon  the  trial  the  appellant  objected  to  the  introduction 
of  any  testimony  on  the  ground  that  the  complaint  did  not 
state  a  cause  of  action.  The  objection  was  overruled. 
Trial  was  had  which  resulted  in  a  verdict  for  respondent 
for  the  sum  of  $426.  Judgment  followed,  and  appellant 
appeals  to  this  court,  alleging  many  errors,  but  it  will  only 
be  necessary  to  notice  the  first,  viz. :  That  the  court  erred 
in  not  sustaining  the  objection  to  the  admission  of  testi- 
mony on  the  ground  that  the  complaint  did  not  state  facts 
sufficient. 

This  court  held,  in  Sihhy  v.  Aldridge^  1  Wash.  117  (23 
Pac.  Rep.  836 ),  that  a  chattel  mortgage  under  the  statutes 
of  this  state  does  not  convey  to  the  holders  of  the  mortgage 
any  title  to  the  property  in  question.  The  mortgage,  then, 
being  only  a  security,  the  mortgagee  has  no  right  in  the 
property  other  than  his  right  to  foreclose.  His  lien  has 
not  been  affected  in  any  way  by  the  sale  of  the  property 
under  the  subsequent  mortgage.  All  the  interest  that 
passed  to  Baker  by  virtue  of  his  purchase  of  the  horses 
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was  the  interest  that  Taylor  had  in  the  horses,  which  was 
simply  the  equity  of  redemption.  Taylor  was  entitled  to 
the  possession  of  the  property  under  the  terms  of  the  mort- 
gage, and  Baker  as  the  purchaser  of  Taylor^  s  interest  be- 
came entitled  to  this  possession,  and  the  complaint  contains 
no  allegation  of  either  actual  possession  at  the  time  of  the 
alleged  conversion,  nor  of  right  of  possession,  nor  of  de- 
mand of  possession.  We  think  the  allegations  of  the  com- 
plaint entirely  insu£Scient  to  maintain  the  action,  and  that 
the  judgment  must  be  reversed,  and  the  case  remanded  to 
the  lower  court  with  instructions  to  dismiss  the  action. 

Scott,  Stiles  and  Hott,  J  J. ,  concur. 


[  No.  752.    Decided  March  7, 1893.] 

Albert  W.  Richardson,  Appdlanty  v.  Carbon  Hill 

C!oAL  Company,  Respondent 

PRACTICE— AMENDMENT  OF  PLEADING— NON-SUIT— CONTRIBUTORY 
NEGLIGENCE  — NEGLIGENCE  —  LIABILITY  FOR  PROVIDING  UN- 
SKILLFUL PHYSICIAN. 

Where  leave  has  been  obtained  to  file  an  amended  complaint  to 
correspond  with  the  proofs,  it  is  error  to  direct  a  non-suit  for  in- 
sufficiency of  the  original  complaint,  if  the  proofs  sh6w  a  cause  of 
action. 

Where  an  employ^  of  a  coal  company  gets  upon  one  end  of  the 
brake  beam  of  the  company's  engine,  in  order  to  ride  through  a 
narrow  and  dark  tunnel  on  the  way  to  the  office  to  get  his  pay,  and 
is  injured  by  a  projecting  rock  in  the  tunnel  striking  his  knee  and 
throwing  him  to  the  ground,  breaking  his  leg  and  dislocating  his 
hip,  he  is  guilty  of  contributory  negligence  although  riding  on  the 
engine  at  the  direction  of  a  foreman,  it  not  being  customary  for  the 
men  to  ride  upon  the  brake  beam,  and  the  company  having  pro- 
vided another  way  to  reach  the  office  than  that  through  the  tunnel. 

In  an  action  against  a  company  for  injuries  sustained  in  conse- 
quence of  the  negligent  and  unskillful  treatment  of  the  surgeon 
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provided  by  the  company,  a  non-suit  is  not  warranted  where  the 
evidence  shows  that  the  company  retained  one  dollar  per  month 
from  the  plaintifiTs  pay  for  hospital  dues  and  a  physician;  that  the 
company  by  the  acts  of  its  officers  assumed  to  provide  a  physician 
to  treat  plaintiff,  and  that  such  physician  was  a  negliji^nt  and  unfit 
person,  although  there  was  no  proof  of  any  express  contract  rela- 
tion existing  between  the  company  and  plaintiff  with  reference  to 
providing  him  a  hospital  and  a  physician,  and  he  was  in  fact  taken 
to  the  house  of  a  relative  instead  of  to  the  hospital.  (Hoyt  and 
Stiles,  JJ.,  dissent.) 

Appeal  from  Superior  Courts  Pierce  County. 

FHtchdrd^  Stevens^  Grosacup  <&  Seymour^  for  appellant. 
Jvdson  <&  Sharpstein^  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  respondent,  a  corporation,  was  engaged 
in  the  business  of  mining  coal,  and  transporting  the  same 
to  shipping  points.  The  appellant  was  employed  by  said 
company  as  a  laborer,  but  did  not  have  continuous  em- 
ployment. On  the  16th  day  of  April,  1890,  while  going 
to  the  company's  office  for  his  pay,  not  being  at  work  upon 
said  day,  he,  with  several  others,  got  upon  a  brake  beam 
in  front  of  an  engine  used  to  haul  the  coal  cars  for  said 
company,  to  ride  through  a  tunnel  on  his  way  to  said 
office.  There  were  no  cars  attached  to  the  engine  and  no 
room  for  him  elsewhere  than  on  the  brake  beam.  The 
room  upon  said  brake  beam  was  so  occupied  that  ap- 
pellant sat  at  one  extreme  outer  edge,  and  in  passing 
through  the  tunnel  a  projecting  rock  caught  his  knee, 
which  must  have  been  at  that  time  outside  of  the  line  of 
the  engine,  and  threw  him  to  the  ground  with  such  force 
as  to  break  one  of  his  legs,  and  to  dislocate  it  at  the  hip 
joint.  He  was  treated  by  Dr.  Gramer,  a  physician  in  the 
'employ  of  the  company,  and  he  brought  an  action  for  dam- 
ages for  injuries  sustained  in  getting  thrown  from  the  en- 
gine, and  also  for  negligent  and  unskillful  treatment  of  his 
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injuries  by  said  physician.  At  the  conclusion  of  his  testi- 
mony he  asked  and  obtained  leave  from  the  court  to  file 
an  amended  complaint  in  accordance  with  the  proofs  intro- 
duced. Immediately  thereafter,  before  the  filing  of  said 
amended  complaint,  the  defendant  moved  for  a  non-suit 
because  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  because  the  proof  was  insuffi- 
cient to  support  a  recovery.  The  motion  for  a  non-suit 
was  granted,  and  plaintiff  appealed. 

Under  the  circumstances  no  question  going  to  the  suf- 
ficiency of  the  complaint  can  be  considered,  for  the  plaintiff 
had  obtained  leave  to  file  an  amended  complaint  to  corre- 
spond with  the  proofs,  and  upon  the  motion  for  non-suit 
the  cause  should  be  treated  as  though  a  sufficient  amended 
complaint  had  been  filed.  Consequently,  if  the  proofs 
showed  that  the  plaintiff  had  a  cause  of  action,  the  court 
erred  in  directing  a  non-suit. 

The  plaintiff  sought  to  recover  upon  two  grounds.  As 
to  the  first  ground,  relating  to  the  liability  of  the  defendant 
for  the  injuries  sustained  in  getting  thrown  from  the  en- 
gine, we  are  satisfied  that  the  ruling  of  the  court  was  right, 
because  the  proof  showed  that  the  plaintiff  was  guilty  of 
contributory  negligence.  To  have  reached  the  company's 
office  it  was  not  necessary  for  him  to  have  gone  through 
the  tunnel,  for  another  way  had  been  provided  by  the  com- 
pany to  go  thereto.  The  proof  showed  that  it  was  not 
customary  for  the  employes  of  the  company  to  ride  upon 
this  brake  beam;  that  when  they  did  carry  men  through 
the  tunnel  on  the  railroad,  as  they  did  occasionally,  the  men 
road  in  the  coal  cai*s,  and  that  the  brake  beam  had  been 
provided  only  for  the  brakemen.  It  was  apparent  from 
the  very  situation  that  a  person  occupying  a  place  at  the 
outer  end  of  the  brake  beam  crowded  with  men,  as  w^as 
this  one,  was  in  a  dangerous  position  in  going  through  a 
narrow  and  dark  tunnel.     At  that  time  the  engine  was  not 
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in  the  hands  of  the  regular  train  men,  but  wa^  being  oper- 
ated by  other  employes  of  the  company,  and  the  plaintiff 
knew  this.  He,  with  several  others,  was  told  by  one  of  the 
company's  foremen  to  get  on  and  ride,  and  in  response  to 
this  invitation  he  got  upon  the  brake  beam,  with  the  result 
as  aforesaid.  The  appellant  must  be  held  to  have  known 
that  when  he  took  the  position  on  the  brake  beam,  as  he 
did,  for  the  purpose  of  passing  through  the  tunnel,  there  was 
considei*able  danger  connected  therewith,  and  he  must  be 
held  to  have  assumed  the  apparent  risk  of  the  journey,  un- 
der the  circumstances.  Consequently  it  is  not  necessary  to 
determine  whether  the  company  would  have  been  liable  for 
the  injury  if  the  appellants  own  negligence  had  not  con- 
tributed thereto. 

The  proof  is  too  uncertain  and  meager  to  determine  what 
rights  the  plaintiff  has  under  his  second  cause  of  action  for 
additional  injuries  sustained  in  consequence  of  the  neglect 
and  unskillful  treatment  of  him  by  Dr.  Garner. 

The  proof  shows  that  it  was  the  custom  of  the  company 
to  retain  one  dollar  per  month  from  the  pay  of  its  em- 
ployes, and  there  was  testimony  to  show  that  the  fund  so 
created  was  for  maintaining  a  hospital  and  employing  a 
physician,  for  the  purpose  of  caring  for  and  treating  em- 
ployes of  the  company  when  they  were  in  need  of  the  same. 
There  was  no  proof  to  show  that  said  employes  were  only 
entitled  to  such  treatment  in  case  they  were  injured  while 
in  the  performance  of  their  duties  as  employes  of  the  com- 
pany. The  proofs  show  that  there  was  a  building  known 
as  the  company's  hospital,  and  that  Dr.  Garner  was  the 
company's  physician,  and  that  he  was  employed  by  the  com- 
pany in  accordance  with  such  understanding  to  treat  its 
employes.  There  was  no  proof  of  any  express  contract  be- 
tween the  company  and  the  appellant  with  reference  to  his 
right  to  medical  and  surgical  treatment,  other  than  that 
which  arises  from  the  circumstances  proven.     It  appeared 
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that  the  company  was  operating  several  coal  mines,  and  had 
several  hundred  men  in  its  employ.  There  was  nothing  to 
show  that  the  miners  or  laborers  of  the  company  other  than 
its  officers  had  any  right  to  supervise  the  expenditure  of  tibds 
fund  in  any  way,  or  any  control  of  the  hospital  or  the  se- 
lection of  a  physician. 

It  does  not  appear  whether  this  hospital  was  maintained 
by  the  company  as  a  charitable  institution,  or  whether  it 
was  for  the  purpose  of  deriving  profit  therefrom,  and  a  de- 
termination of  this  question  bears  materially  up>on  the 
plaintiff^s  rights  in  the  premises.  If  said  hospital  was 
maintained  as  a  charitable  institution,  and  was  not  designed 
as  a  source  of  profit  to  the  company,  but  was  simply  pro- 
vided as  a  place  in  which  its  laborers  might  stay  when  sick 
or  disabled  for  the  purpose  of  being  cared  for,  and  the 
company  simply  further  undertook  to  provide  a  physi- 
cian for  treating  the  men  without  expense  to  them,  the 
whole  being  in  the  nature  of  a  gratuity  on  the  part  of  the 
company,  it  would  only  be  liable  for  a  failure  to  exercise 

due  care  in  selecting  a  competent  physician.     Under  such 

* 

an  arrangement  the  company  could  not  be  held  to  have 
agreed  to  treat  the  injured  employe  through  the  agency  of 
a  physician,  but  only  agi*eed  to  procure  for  him  the  services 
of  one,  and  he  would  not  be  the  servant  of  the  company. 

If,  on  the  other  hand,  the  company  was  conducting  a 
hospital  with  its  own  physician  for  the  purpose  of  deriving 
profit  therefrom,  or  if  it  contracted  with  the  appellant  to 
furnish  him  with  the  ser\  ices  of  a  competent  physician,  and 
to  properly  treat  him  in  case  of  an  injury,  it  would  be  lia- 
ble for  the  negligence  or  want  of  skill  of  its  physician  in 
attending  him.  1  Shear.  &  K.,  Neg.,  §331;  9  Am.  & 
Eng.  Enc.  of  Law,  p.  772,  note,  "Torts  of  Hospitals;" 
Glavin  v.  Rhode  Islomd  Hospital^  12  R.  I.  411. 

There,  was  testimony  to  show  that  the  appellant  was  very 
negligentlj'  and  unskillfuUy  treated  by  said  Dr.  Gamer, 
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by  reason  whereof  his  injuries  and  sufferings  were  much 
aggravated,  and  which  caused  the  injured  leg  to  become 
much  shorter  than  the  other  one,  and  much  weaker  than  it 
otherwise  would  have  been,  and  that  such  injuries  were 
thereby  rendered  permanent  in  character.  There  was  testi- 
mony to  show  that  Gamer  was  not  a  competent  physician, 
in  fact  that  he  was  grossly  incompetent;  that  he  was  habit- 
ually very  seriously  under  the  influence  of  liquor,  so  as  to 
render  him  unfit  for  duty,  and  was  in  this  condition  on  sev- 
eral occasions  when  he  called  upon  and  treated  the  appel- 
lant. 

There  was  no  direct  proof  to  show  that  the  company  had 
been  negligent  in  selecting  him  as  its  physician,  nor  as  to 
how  or  when  he  was  selected,  or  how  long  he  had  been  in 
the  employ  of  the  company,  or  how  well  he  had  been  recom- 
mended, if  at  all;  nor  do  we  undertake  to  say  what  the 
company  should  do  in  employing  a  doctor  towards  ascer- 
taining his  competency  and  qualifications.  That  the  com- 
pany must,  in  any  event,  have  exercised  reasonable  care  in 
the  selection  of  such  a  person  is  evident.  It  is  also  evi- 
dent that  the  mere  possession  of  a  diploma  or  license  to 
practice  by  a  physician  would  not  be  sufficient  evidence  of 
his  competency,  for,  having  this,  he  might  still  be  totally 
unfit  to  perform  the  services  of  a  physician  or  surgeon. 

Under  the  circumstances  of  this  case  we  think  the  proof 
was  sufficient  to  raise  a  presumption  of  negligence  upon 
the  part  of  the  company  in  employing  this  physician,  and, 
therefore,  it  was  incumbent  upon  the  company  to  rebut 
this  presumption,  and  to  show  that  it  had  exercised  reason- 
able care  in  selecting  him.  The  facts  attending  this  mat- 
ter are  peculiarly  within  the  knowledge  of  the  company, 
and  the  burden  of  proof  in  this  particular,  under  the  cir- 
cumstances, should  be  held  to  be  upon  it.  1  Shear.  &  K., 
Neg.,  §§58,59. 

It  follows  that  whatever  the  contract  may  have  been  be> 
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tween  the  appellant  and  the  company,  and  however  it  may 
have  been  conducting  the  hospital,  and  under  whatever 
circumstances  it  may  have  employed  or  furnished  the 
physician,  the  court  erred  in  granting  the  non-suit,  for 
regarding  the  case  in  its  most  favorable  aapect  for  the  com- 
pany  under  the  proofs  oflFered,  without  any  further  explana- 
tion or  rebuttal,  the  company  would  be  liable  for  negligence 
in  employing  Garner  if  it  is  true  that  he  was  an  unfit  per- 
son for  such  a  position. 

Of  course  a  greater  liability  would  rest  upon  the  com- 
pany if  it  was  conducting  the  hospital  for  the  purpose  of 
deriving  a  profit  therefrom,  or  if  it  had  contracted  with  the 
appellant  to  provide  him  suitable  and  skillful  medical  treat- 
ment. 

It  is  contended  by  the  respondent  that  there  is  no  proof 
whatever  of  any  contract  relation  existing  between  it  and 

m 

the  appellant  with  reference  to  providing  him  a  hospital  or 
to  provide  a  physician  for  him.  But  we  do  not  agree  with 
this.  It  appears,  as  before  stated,  that  the  company  de- 
ducted regularly  one  dollar  a  month  from  the  pay  of  each 
of  its  laborers,  which  was  generally  undei*stood  *  to  be  for 
the  purposes  stated.  Furthermore,  at  the  time  the  appel- 
lant was  injured,  one  Mr.  Lewis,  who,  as  there  was  proof 
to  show,  was  employed  by  the  company  as  "general  fore- 
man of  the  mines,"  sent  after  Dr.  Garner,  the  company's 
surgeon,  to  come  and  attend  him.  Some  time  thereafter, 
one  Mr.  Davies,  who  was  the  sup)erintendent  of  the  com- 
pany, inquired  why  appellant  was  not  brought  to  the  com- 
pany's hospital,  he  having  been  taken  to  the  house  of  a 
relative  at  the  time  he  was  injured,  and  he  was  told  that 
they  preferred  to  keep  him  there  so  that  his  mother  could 
better  wait  upon  him. 

It  also  appeared  that  at  one  time  a  brother  of  the  appel- 
lant called  upon  Mr.  Davies  and  complained  of  the  way 
Gamer  was  treating  appellant,  and  told  him  they  wanted 


RICHARDSON  v.  CARBON  HILL  COAL  CO.  59 

Mar.  1898.]  Dissenting  Opinion — Hoyt,  J. 

another  surgeon,  and  asked  if  the  company  would  stand 
the  expense  of  another  surgeon,  and  Mr.  Davies  informed 
him  that  the  company  would  not  do  so,  but  that  they 
might  get  another  doctor  if  they  chose  to,  and  the  com- 
pany would  see  that  Dr.  Garner  was  there.  The  appellant 
was  never  asked  to  pay  for  Garner's  services.  The  com- 
pany assumed  to  provide  a  physician  to  treat  the  appellant 
by  the  acts  of  its  said  officers. 

It  further  appears  that  some  time  after  the  appellant 
was  injured,  a  meeting  of  the  miners  was  called  for  the 
purpose  of  appointing  a  committee  to  take  charge  of  the 
hospital,  and  to  supervise  the  expenditure  of  the  fund 
raised  by  the  assessment  as  aforesaid  upon  the  laborers. 

Under  aQ  the  circumstances,  we  think  there  was  suffi- 
cient proof  to  go  to  the  jury  as  tending  to  establish  the 
liability  of  the  company  upon  one  of  said  grounds  for  the 
additional  injuries  sustained  by  appellant  in  consequence  of 
the  neglect  and  unskillful  treatment  of  him  by  said  physi- 
cian, and  therefore  the  court  erred  in  directing  a  non-suit. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  designate  a  time  within 
which  the  parties  may  file  new  pleadings,  and  to  re-try  the 
cause. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

HoYT,  J.  [dissenting). — I  agree  with  the  majority  of 
the  couii;  that  the  proofs  failed  to  show  any  liability  on  the 
part  of  the  company  for  the  result  of  the  accident  by 
which  the  plaintiff  was  injured.  But  I  am  unable  to  agree 
with  them  that  a  prima  fade  case,  showing  any  liability 
on  the  part  of  the  respondent  growing  out  of  the  attend- 
ance of  Dr.  Garner  upon  the  appellant,  wasi  established  by 
the  proofs.  There  was  absolutely  no  proof  tending  in  the 
least  degree  to  show  any  agreement  or  understanding  be- 
tween the  respondent  and  the  plaintiff  that  he  should  be 
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furnished  with  medical  attendance  when  away  from  the 
hospital  of  the  company.  The  most  that  the  proof  tended 
to  show  was,  that  by  reason  of  the  payment  of  certain  hos- 
pital dues,  it  was  understood  that  the  employes  should  be 
entitled  to  the  privileges  of  the  hospital  maintained  by  the 
company  in  the  vicinity  of  its  mine.  It  follows  that  there 
waj9  no  proof  whatever  tending  to  show  that  the  company 
owed  any  duty  to  appellant  to  provide  him  medical  attend- 
ance at  the  home  of  his  friends,  where  he  was  taken  for 
the  reason,  as  alleged  by  them,  that  he  could  have  better 
care  there  than  at  the  hospital  of  the  company. 

Under  these  circumstances,  the  fact  that  the  surgeon 
who  happened  to  be  called  upon  to  attend  the  plaintiff  was 
the  same  one  who  was  employed  by  the  company  can,  in 
my  opinion,  in  no  sense  tend  to  show  any  liability  of  the 
company  resulting  from  want  of  skill  on  the  part  of  such 
surgeon  in  his  treatment  of  the  plaintiff.  And  even  if  we 
assume  that  such  surgeon  was  requested  to  render  the 
services  by  the  company,  the  rule  of  liability  would  not  be 
changed.  If  the  company  was  under  no  obligation  to 
furnish  the  services,  the  fact  that  it  simply  permitted  the. 
plaintiff  to  avail  himself  of  the  services  of  a  person  in  their 
employ  could  not  charge  the  company  with  liability.  The 
attendance  would  still  be  at  the  instance  of  the  plaintiff 
and  not  at  all  at  the  instance  of  the  company.  What  they 
would  do  in  such  a  case  in  a  legal  sense  would  be  to  waive 
their  right  to  control  the  surgeon  and  allow  him,  at  the  in- 
stance of  the  plaintiff,  to  render  the  services. 

The  case  is  not  presented  in  which  the  company  should 
assume  the  absolute  control  of  a  person  situated  as  the 
plaintiff  was,  and  refuse  to  allow  any  other  than  its  sur- 
geon to  attend  upon  him.  In  such  a  case  the  company 
itself  could  perhaps  be  said  to  have  charge  and  might  very 
well  be  held  responsible  for  the  result.  But  in  this  case 
there  is  not  only  an  absence  of  proof  tending  to  show  any 
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such  asfiuniption  on  the  part  of  the  company,  but  there  is 
direct  testimony  tending  to  show  the  fact  that  the  company 
expressed  an  entire  willingness  that  any  other  surgeon 
should  be  employed,  but  stated  that  it  would  not  be  re- 
sponsible for  his  compensation. 

In  my  yiew,  the  proofs  present  simply  the  case  of  one 
allowing  his  surgeon  to  render  a  favor  for  another  person 
at  his  request.  And  to  hold  that  by  so  doing  he  became 
responsible  for  any  injury  that  might  happen  on  account 
of  the  services  thus  rendered  would,  I  think,  establish  a 
most  dangerous  doctrine,  and  tend  much  to  repress  the 
charitable  instincts  of  the  human  race,  which,  under  the 
most  favorable  circumstances,  are  not  very  free  to  manifest 
themselves.  In  my  opinion,  the  judgment  of  the  lower 
court  should  have  been  affirmed. 


Stiles,  J.,  concurs. 


[No.  688.    Bedded  Biaroh  8, 1898.]  .^^_ 

Frank  Turpin  et  al..  ResponderUs.  v.  A.  D.  Whitney        20  los 

^  d20    109 

et  aZ.,  Appellants.  ~ 

APPEAL — REFUSAL  TO  DISSOLVE  ATTACHMENT— HARMLESS  ERROR. 

Error  of  the  court  in  overruling  a  motion  to  dissolve  an  attach- 
ment, and  in  continuing  by  judgment  the  lien<  upon  the  goods 
attached,  is  harmless  where  the  judgment  in  the  main  action  is 
conceded  to  be  right,  and  the  goods  attached  would  have  been  sub- 
ject to  execution  upon  such  judgment.    (  Stiles,  J.,  dissents.) 

Appeal  from  Svpenor  Courts  Thurston  County. 

Eddy^  Oordon  cfe  Agnew^  and  Ja/mes  A,  Haight^  for 
appellants. 
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John  C.  Eleber^  and  Phil  Skillman^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Respondents  brought  their  action  against 
appellants  to  recover  $400.72,  on  account  of  goods  sold 
and  delivered  to  appellants  by  respondents.  On  the  same 
day  the  complaint  was  filed,  the  respondents  filed  an  affi- 
davit and  bond  upon  which  an  attachment  was  issued  out 
of  the  superior  court  of  Thurston  county  against  the  prop- 
erty of  appellants,  and  a  levy  was  made  thereunder.  Ap- 
pellants moved  to  dissolve  the  attachment,  and  affidavits 
and  counter  affidavits  were  filed  in  support  of,  and  opposed 
to,  said  motion.  Upon  the  hearing  the  motion  was  denied, 
to  which  ruling  of  the  court  the  appellants  excepted.  No 
answer  or  other  pleading  was  interposed  to  the  complaint. 
In  due  course  of  time  appellants'  default  was  decreed  and 
judgment  was  rendered  according  to  the  prayer  of  the  com- 
plaint, and  the  lien  of  the  levy  under  the  writ  of  attach- 
ment proceedings  was  continued  in  said  judgment  upon  the 
property  covered  by  said  levy  and  attachment. 

The  only  error  alleged  here  is  the  action  of  the  court  in 
overruling  the  motion  to  dissolve  the  attachment,  and  it  is 
claimed  that  the  judgment  should  simply  be  a  judgment 
in  perammm.  Inasmuch  as  the  judgment  in  the  main  case 
is  conceded  to  be  right,  it  would  be  idle  to  reverse  the 
judgment,  even  though  we  should  conclude  that  the  court 
erred  in  not  sustaining  the  motion  to  dissolve  the  attach- 
ment, a  question  upon  which  we  do  not  now  pass.  For  the 
effect  would  have  been  the  same,  whether  by  the  terms  of 
the  judgment  the  lien  of  the  attachment  proceeding  was 
continued  in  the  judgment  or  not,  for  if  the  judgment  had 
simply  been  m  persanaia^  under  the  provisions  of  §312, 
Code  Proc,  the  sheriff  would  have  satisfied  the  judgment 
out  of  the  attached  property.     The  matter  appealed  from 
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here  does,  not  affect  the  merits  of  the  action,  and  appellants 
must  seek  their  remedy,  if  they  have  any,  on  the  attach- 
ment bond. 

The  judgment  is  affirmed. 

HoYT,  Scott,  and  Anders,  JJ.,  concur. 

Stiles,  J.  {dissenting). — I  cannot  concur  in  the  judg- 
ment of  the  court.  The  constitution  guarantees  to  every 
litigant  the  right  to  have  all  material  questions  involved  in 
his  case  reviewed  by  this  court,  and  both  the  statute  and 
the  decisions  affirm  that  an  appeal  will  lie  only  from  a 
final  judgment.  Now  in  Wiridt  v.  Banniza^  2  Wash.  147 
(26  Pac.  Rep.  189),  we  held  that  an  order  refusing  to  dis- 
solve an  attachment  was  not  a  final  order,  so  as  to  allow  of 
its  being  appealed  from  separate  from  the  main  case,  and 
this  decision  clinches  the  bonds  of  a  wrongful  attachment 
by  refusing  to  entertain  the  error  of  the  court  in  refusing 
to  dissolve  where  there  is  no  dispute  that  the  debt  was  due. 
In  nine  cases  out  of  ten  where  attachments  are  levied  there 
is  no  dispute  as  to  the  debt,  and  therefore  in  an  equal  pro> 
portion  of  cases  outrageous  wrong  may  be  perpetrated,  as 
there  was  in  this  case,  without  any  remedy,  except  upon  a 
suit  for  damages.  In  my  opinion  so  much  of  the  judg- 
ment as  continued  the  lien  upon  the  attached  property 
ought  to  have  been  vacated,  and  appellants  should  have 
had  all  costs  upon  the  attachment  and  of  this  appeal. 
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[No.  760.    Decided  March  8, 189S.] 

First  National  Bank  of  Aberdeen,  Appellant^  v.  The 
CJouNTY  OF  Chehalis,  AND  J.  M.  Carter,  Treomrer^ 
Respondents. 

TAXATION— NATIONAL  BANK  SHARES  —  INJUNCTION. 

The  assessment  of  the  capital  stock  of  a  national  bank,  made  to 
the  bank  in  solido,  is  valid. 

The  collection  of  the  tax  assessed  upon  the  capital  stock  of  a 
national  bank  will  not  be  enjoined  on  the  ground  that  the  moneyed 
capital  of  such  institutions  is  unjustly  discriminated  against,  when 
the  complaint  does  not  show  that,  either  by  reason  of  the  law  or 
through  the  action  of  the  assessors,  some  considerable  moneyed 
capital,  which  is  employed  by  individual^ in  the  business  of  making 
profit  by  the  use  of  their  moneyed  capital  as  money,  is  permitted 
to  escape  taxation.  The  non-taxation  of  "credits*'  is  not  ground 
for  such  injunction. 

Appeal  from  Superior  Ckmrt^  Chehalis  Coimty. 

Preston^  Carr  <&  Preston^  James  B.  Howe^  and  M.  J. 
Cochran^  for  appellant. 

Jaraes  A,  Haight^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  appellant  bank  complains  that  the 
county  treasurer  of  Chehalis  county  is  about  to  levy  upon 
the  property  of  the  bank  for  taxes  for  the  year  1891,  which 
were  assessed  to  the  bank  upon  its  capital  stock  in  the  sum 
of  $50,000.  The  complaint  shows  that,  although  its  cash- 
ier delivered  to  the  county  assessor  a  list  of  its  stockhold- 
ers, giving  their  residence,  together  with  a  statement  of 
the  amount  of  the  capital  stock  of  the  bank  held  by  each 
of  its  stockholders  on  the  1st  day  of  April,  1891,  the  as- 
sessor refused  to  assess  the  stock  to  the  holders  thereof, 
and  assessed  the  whole  of  it  to  the  corporation  vn  solido. 
The  tax  was  levied  under  the  revenue  act  of  1891,  and  the 
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first  point  made  by  appellant  is,  that  an  assessment  of  the 
capital  stock  of  a  national  bank,  made  to  the  bank  in 
9olidOy  is  forbidden  by  the  provisions  of  Rev.  St.  U.  S., 
§  5219.  It  seems  to  us,  however,  that  this  contention  must 
be  resolved  against  the  appellant,  upon  the  authority  of 
NcUimud  Bcmk  v.  Commonwealthj  9  Wall.  363.  Sec.  5219, 
Rev.  St.  U.  S.,  is  as  follows: 

^'Nothing  herein  shall  prevent  all  the  shares  in  any  as- 
sociation from  being  included  in  the  valuation  of  the  per- 
sonal property  of  the  owner  or  holder  of  such  shares,  in 
assessing  taxes  imposed  by  authority  of  the  state  within 
which  the  association  is  located;  but  the  legislature  of  each 
state  may  determine  and  direct  the  manner  and  place  of 
taxing  all  the  shares  of  national  banking  associations  located 
within  the  state,  subject  only  to  the  two  restrictions,  that 
the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  cit- 
izens of  such  state,  and  that  the  shares  of  any  national 
banking  association  owned  by  non-residents  of  any  state 
shall  be  taxed  in  the  city  or  town  where  the  bank  is  located, 
and  not  elsewhere.  Nothing  herein  shall  be  construed  to 
exempt  the  real  property  of  associations  from  either  state, 
county  or  municipal  taxes  to  the  same  extent,  according 
to  its  value,  as  other  real  property  is  taxed.*" 

This  section,  so  far  as  the  point  in  issue  goes,  is,  in  sub- 
stance, the  same  as  the  forty-first  section  of  the  act  of  con- 
gress establishing  national  banks.  (13  St.  at  Large,  111). 
In  the  case  cited,  the  State  of  Kentucky,  many  years  before 
national  banks  were  thought  of,  had  the  following  provisions 
among  its  laws:  I^irst^  That  on  bank  stock  or  stock  in  any 
moneyed  corporation  of  loan  or  discount  there  should  be 
paid  an  annual  tax  of  50  cents  on  each  share  thereof- equal 
to  $100,  or  on  each  $100  of  stock  therein  owned  by  in- 
dividuals, corporations  or  societies.  Second^  The  cashier 
of  a  bank  and  the  treasurer  of  any  other  institution  whose 
stock  was  taxed,  should,  on  the  1st  day  of  July  in  each  year, 
pay  into  the  treasury  the  amount  of  tax  due.     If  such  tax 
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were  not  paid,  the  cashier  and  his  sureties  should  be  liable 
for  the  same  and  20  per  cent,  upon  the  amount,  and  the 
said  bank  or  corporation  should  thereby  forfeit  the  privi- 
leges of  its  charter.  2  Rev.  St.  Ky.,  1860,  pp.  239,  266. 
Under  these  provisions  it  was  held*  in  the  case  above  cited, 
that  the  bank  was  subject  to  an  action  for  the  amount  of  ^ 
the  tax  assessed  upon  the  stock,  the  theory  being  that  the 
state  had  the  right  to  resort  to  the  bank  as  a  garnishee  for 
the  collection  of  its  claims  against  the  stockholders  for 
taxes  which  it  might  otherwise  be  unable  to  collect  by  any 
means  within  its  power.  That  case  is  unreversed,  and 
must  be  taken  to  be  conclusive  authority  upon  the  argu- 
ment of  the  question  before  us.  J^irst  National  Bank  v. 
Fisher,  45  Kan.  726  (26  Pac.  Rep.  482),  and  Miller  v. 
First  National  Bank,  46  Ohio  St.  424  (21  N.  E.  Rep. 
860),  are  late  cases,  where,  from  a  superficial  reading  of 
the  opinions,  it  might  be  gathered  that  a  diflferent  holding 
had  been  adopted  in  the  supreme  courts  of  Kansas  and 
Ohio,  but  a  closer  reading  shows  that  in  both  of  those 
states  the  statute  expressly  provides  for  the  assessment  of 
the  shares  of  stock  to  the  owner,  and  contains  no  provision 
regaixling  payment  of  the  tax  by  the  bank  itself.  Sees. 
21  and  23  of  our  revenue  law  of  1891  contain  substan- 
tially the  same  provisions  as  the  Kentucky  statute  above 
quoted,  in  so  far  as  the  assessment  and  collection  are  con- 
cerned (Pa  w^  V.  McGraw,  3  Wash.  296,  28  Pac.  Rep.  532), 
and  upon  the  first  point,  therefore,  the  decision  must  be 
against  the  appellant. 

The  further,  and  perhaps  the  principal,  ground  of  appel- 
lants action  is  found  in  the  following  paragraphs  of  its  com- 
plaint: 

''13.  That  on  the  1st  day  of  April,  1891,  there  existed 
in  the  county  of  Chehalis,  State  of  Washington,  taxable 
moneyed  capital  (other  than  and  beyond  that  invested  in 
shares  of  stock  of  national  banks  and  banking  business) 
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owned  by  citizens  of  said  state,  resident  in  said  county, 
and  there  invested  in  loans  and  securities,  to  them  payable 
and  owing  by  other  citizens  of  said  state  residing  in  said 
county,  of  vast  amount,  to. wit,  exceeding  the  sum  of  two 
hundred  and  thirty-seven  thousand  four  hundred  dollars. 

''  14.  That  on  said  1st  day  of  April,  1891,  there  existed 
in  the  State  of  Washington,  in  counties  other  than  the 
county  of  Chehalis,  aforesaid,  other  taxable  capital  in 
money  and  moneyed  capital  (aside  from  the  moneyed  cap- 
ital referred  to  in  the  paragraph  immediately  preceding, 
and  aside  from  the  capital  invested  in  banks  and  banking 
business),  owned  by  citizens  of  the  State  of  Washington, 
resident  in  said  state  (in  counties  other  than  the  county  of 
Chehalis),  and  there  invested  in  loans  and  securities  to  them 
payable  and  owing  by  other  resident  citizens  of  said  state, 
in  counties  other  than  the  county  of  Chehalis,  of  vast 
amount,  to  wit,  exceeding  the  sum,  as  complainant  is  in- 
formed and  believes,  of  fourteen  million  dollars. 

*'15.  That  on  the  said  1st  day  of  April,  1891,  the  total 
capitalization  of  national  banks  located  in  the  State  of 
Washington  was  the  sum  of  seven  million  dollars;  that  the 
total  capitalization  of  banks  there  located,  but  incorporated 
under  the  laws  of  the  State  of  Washington,  was  the  sum  of 
four  million  dollars;  and  that  at  the  same  time  large 
amounts  of  moneyed  capital  were  invested  in  the  State  of 
Washington  by  residents  of  said  state,  in  the  stocks  and 
bonds  of  insurance,  wharf  and  gas  companies;  and,  in  ad- 
dition to  the  foregoing,  there  then  existed  in  said  state 
other  moneyed  capital  amounting  to  at  least  twenty-six 
million  dollars,  being  the  other  moneyed  capital  hereinbe- 
fore referred  to;  that  in  no  case,  as  complainant  is  informed 
and  believes,  and  so  charges  the  fact  to  be,  is  the  stock  of 
any  national  bank,  or  the  shares  of  the  stock  of  any  na- 
tional bank  located  in  the  State  of  Washington,  valued  for 
assessment  for  taxation  in  said  state  at  a  less  sum  or  as- 
sessed upon  a  valuaticm  of  less  than  eighty-five  per  cent, 
of  the  par  value  thereof;  and,  further,  that  the  total  assess- 
ment and  total  valuation  in  the  assessment  for  taxation, 
throughout  the  State  of  Washington  for  the  year  1891,  of 
and  upon  the  bonds  and  shares  of  banks,  banking  corpora- 
tions, insurance,  gas,  wharf  and  other  corporations,  was 
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the  sum  of  eight  million  two  hundred  and  five  thousand 
five  hundred  and  three  dollars. 

^'16.  That  the  facts  alleged  in  the  preceding  paragraphs 
hereof,  numbered  13,  14  and  IQ,  were  then,  and  during  all 
of  the  times  intervening  between  the  1st  day  of  April,  1891, 
and  the  time  of  the  return  of  the  several  assessment  rolls 
throughout  the  State  of  Washington  by  the  county  assess- 
ors to  the  county  auditors,  well  known  to  the  assessor  of 
the  county  of  Chehalis,  and  all  other  county  assessors 
throughout  the  State  of  Washington,  and  during  all  of  said 
times,  and  until  the  first  day  of  March,  1892,  were  well 
known  to  the  several  county  and  state  officers  hereinbefore 
referred  to,  and  also  to  the  boards  of  equalization  and 
boards  of  county  commissioner  and  the  auditor  of  each  of 
the  counties  in  said  state,  and  since  the  1st  day  of  March, 
1892,  have  been  and  now  are  well  known  to  the  defendant 
the  treasurer  of  Chehalis  county. 

"17.  That  on  said  1st  day  of  April,  1891,  the  entire 
capital,  surplus  and  undivided  profits  of  complainant  were 
invested  as  follows,  to  wit,  $12,600  in  bonds  of  the  United 
States,  and  the  remainder  in  loans  to  i*esidents  of  the  State 
of  Washington,  furniture  and  fixtures. 

"18.  That  all  of  said  other  moneyed  capital  referred  to 
in  the  foregoing  paragraphs  hereof,  numbered  13  and  14, 
was  purposely  omitted  from  the  assessment  and  from  tax- 
ation whatsoever  by  each  and  every  of  the  county  assess- 
ors and  other  taxing  officers  throughout  the  State  of 
Washington,  and  the  same  and  the  whole  thereof  has  es- 
caped taxation  throughout  the  state  of  Washington. 

"19.  That  the  omission  by  the  several  county  assessors 
and  taxing  officers  of  the  several  counties  in  said  state  to 
either  assess  or  tax  other  moneyed  property  or  capital  last 
aforesaid,  was  made  through,  under  and  by  reason  and  in 
pursuance  of  an  agreement  entered  into  prior  to  the  1st 
day  of  April,  1891,  between  the  several  county  assessors  of 
the  several  counties  in  said  state,  whereby  it  was  agi*eed 
upon  between  them  that  such  omission  should  be  made  by 
them  and  all  of  them;  and  said  omission  and  agreement  to 
omit  was  in  pursuance  of  an  opinion  rendered  by  the  attor- 
ney general  of  the  State  of  Washington  to  the  said  several 
county  assessoi*s  at  their  request,  advising  such  omission. 
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the  said  attorney  general  being,  by  virtue  of  his  office,  re- 
quired by  the  laws  of  the  State  of  Washington  to  render 
such  opinion  upon  the  request  of  said  assessors. 

"20.  That  such  omission  necessarily  operated  as  a  dis- 
crimination in  favor  of  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  said  state,  and  against  shares  of 
stock  of  national  banking  corporations  located  within  this 
state,  including  complainant,  and  necessarily  resulted  in 
the  taxation  of  the  shares  of  such  national  banks,  including 
complainant,  at  a  greater  rate  than  other  moneyed  capital 
in  the  hands  of  the  individual  citizens  of  the  said  state,  all 
of  which  was  well  known  to  and  most  wrongfully  intended 
by  said  several  county  assessors  and  taxing  officers,  and  all 
of  which  is  in  direct  violation  of  and  forbidden  by  the  pro- 
visions of  the  Revised  Statutes  hereinabove  specifically  re- 
ferred to."' 

The  substance  of  these  allegations  is:  Firsts  That  there 
was  taxable  moneyed  capital  in  Chehalis  county,  which 
escaped  the  assessment,  amounting  to  $237,400;  second^ 
that  there  was  like  unassessed  moneyed  capital  in  other 
portions  of  the  state  exceeding  $14,000,000;  thirds  that 
the  moneyed  capital  invested  in  banks,  national  and  state, 
was  $11,000,000;  fourth^  that  there  was  invested  in  the 
stocks  and  bonds  of  insurance,  wharf  and  gas  companies, 
and  other  moneyed  institutions,  moneyed  capital  amounting 
to  at  least  $26, 000, 000. 

Standing  by  themselves,  the  allegations  of  paragraphs 
13,  14  and  15  are  not  sufficiently  definite  to  enable  us  to 
ascertain  therefrom  the  character  of  the  institutions  in 
which  the  moneyed  capital  which  is  said  to  be  unassessed, 
so  that  we  might  say  from  a  reading  of  the  allegations 
there  contained  that  this,  that  or  the  other  moneyed 
capital  therein  described  was  or  was  not  assessable,  or,  if 
not  assessed,  that  the  failure  to  assess  was  a  discrimination 
against  the  national  banks;  but  it  is  said  in  the  following 
sections  that  the  facts  stated  were  well  known  to  the  county 
assessors  of  the  several  counties  in  the  state,  and  that  their 
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failare  to  either  assess  or  tax  the  omitted  moneyed  prop- 
erty or  capital  was  the  purposed  action  of  the  assessors, 
brought  about  by  an  agreement  made  between  the  several 
county  assessors  in  the  state,  whereby  it  was  agreed  be- 
tween them  that  such  omission  should  be  made  by  them, 
and  all  of  them,  and  that  their  agreement  was  caused  by  an 
opinion  rendered  by  the  attorney  general  of  the  state,  ad- 
vising such  omission.  It  might  be  expected,  therefore, 
that  a  reference  to  the  published  opinions  of  the  attorney 
general  would  afford  some  description  of  the  property  by 
him  advised  to  be  omitted  from  the  assessment  rolls. 
While  it  is  outside  of  the  record  in  this  case,  it  is  altogether 
probable  that  the  opinion  of  the  attorney  general  of  Feb- 
ruary 6,  1891,  addressed  to  Hon.  T.  M.  Reed,  state 
auditor  (Op.  Atty.  Gen.  1891,  p.  59),  contains  the  advice 
referred  to.  The  question  answered  by  the  attorney  gen- 
eral was,  "Are  credits  or  mortgages  taxable  under  the  law 
of  March  9,  1891?"  and  the  answer  is  in  the  negative. 
Mortgages  are  easily  enough  understood,  but  when  the 
term  "credits"  is  used  a  much  larger  class  of  property  is 
meant.  In  this  opinion,  however,  the  writer  evidently  refers 
to  mere  debts  due  from  one  person  to  another,  and  the  ex- 
ample which  he  gives  and  refers  to  most  frequently  is  a 
promissory  note  secured  by  a  real  or  chattel  mortgage,  or 
solvent  signers,  and  there  was  no  reference  to  the  credits  of 
banks,  bankers,  brokers  or  stock  jobbers,  or  bonds  or  stock 
other  than  bank  stock,  or  shares  of  bank  stock,  or  shares 
of  banking,  wharfage,  gas,  water  or  insurance  companies. 
Accounts,  promissory  notes  and  mortgages  constitute  the 
subject  matter  of  the  opinion.  If,  therefore,  the  action  of 
the  assessors  was  based  upon  this  decision  of  the  law  officer 
of  the  state,  and  went  no  further,  the  allegations  of  the 
complaint  would  certainly  turn  out  to  be  unsupported. 
The  requirement  of  the  federal  statute  that  the  taxation 
of  national  banks  was  not  to  be  at  a  greater  rate  than  is  as- 
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sessed  to  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  state,  has  received  frequent  attention  by  the 
supreme  court  of  the  United  States,  and  its  construction 
seems  to  be  at  last  reasonably  settled.  The  paramount 
question  has  been,  what  is  moneyed  capital,  within  the 
meaning  of  the  statute?  Every  person  who  uses  money  in 
the  prosecution  of  any  business  must  necessarily  be  said 
to  have  a  moneyed  capital.  But  it  is  not  every  such  capi- 
tal that  is  within  the  terms  of  this  statute.  The  purpose 
of  congress  in  making  the  provision  referred  to,  as  defined 
by  the  supreme  court  of  the  United  States,  was  merely  that 
the  moneyed  capital  invested  in  national  banks  should  not 
be  placed  at  a  disadvantage  as  compared  with  moneyed 
capital  in  the  hands  of  individual  citizens  of  the  state,  and 
which  is  used  for  practically  an  identical  purpose  with  that 
invested  in  the  shares  of  national  banks. 

The  latest  case,  in  which  the  subject  in  discussion  was 
treated  with  great  elaboration,  is  that  of  Met'cantile  Bank 
V.  aty  of  New  York,  121  U.  S.  138  (7  Sup.  Ct.  Rep.  826), 
and  from  that  case  we  quote  the  following  as  showing  the 
view  taken  by  the  federal  court  as  to  what  is  to  be  under- 
stood by  the  term  "^ other  moneyed  capital."  The  court 
said: 

'*The  main  purpose  of  congress  in  fixing  limits  to  state 
taxation  on  investments  in  the  shares  of  national  banks, 
was  to  render  it  impossible  for  the  state,  in  levying  such  a 
tax,  to  create  and  foster  an  unequal  and  unfriendly  com- 
petition, by  favoring  institutions  or  individuals  carrying  on 
a  similar  business  and  operations  and  investments  of  a  like 
character.  The  language  of  the  act  of  congress  is  to  be 
read  in  the  light  of  this  policy.  Applying  this  rule  of 
construction,  we  are  led,  in  the  first  place,  to  consider  the 
meaning  of  the  words  '  other  moneyed  capital, '  as  used  in 
the  statute.  Of  course  it  includes  shares  in  national  banks; 
the  use  of  the  word  '  other '  requires  that.  If  bank  shares 
were  not  moneyed  capital,  the  word  'other'  in  this  connec- 
tion would  be  without  significance.     But  '  moneyed  capi- 
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tar  does  not  mean  all  capital  the  value  of  which  is  measured 
in  terms  of  money.  In  this  sense,  all  kinds  of  real  and 
personal  property  would  be  eoi  braced  by  it,  for  they  all 
have  an  estimated  value  as  the  subjects  of  sale.  Neither 
does  it  necessarily  include  all  forms  of  investment  in  which 
the  interest  of  the  owner  is  expressed  in  money.  Shares 
of  stock  in  railroad  companies,  mining  companies,  manu- 
facturing companies,  and  other  corporations,  are  repre- 
sented by  certificates  showing  that  the  owner  is  entitled  to 
an  interest,  expi'essed  in  money  value,  in  the  entire  capital 
and  property  of  the  corporation,  but  the  property  of  the 
corporation  which  constitutes  its  invested  capital  may  con- 
sist mainly  of  real  and  personal  property,  which,  in  the 
hands  of  individuals,  no  one  would  think  of  calling  mon- 
eyed capital^  and  its  business  may  not  consist  in  any  kind 
of  dealing  in  money  or  commercial  representatives  of 
money.  So  far  as  the  policy  of  the  government  in  refer- 
ence to  national  banks  is  concerned,  it  is  indifferent  how 
the  states  may  choose  to  tax  such  corporations  as  those 
just  mentioned,  or  the  interest  of  individuals  in  them,  or 
whether  they  should  be  taxed  at  all.  Whether  property 
interests  in  railroads,  in  manufacturing  enterprises,  in  min- 
ing investments,  and  others  of  that  description,  are  taxed 
or  exempt  from  taxation,  in  the  contemplation  of  the  law, 
would  have  no  effect  upon  the  success  of  national  banks. 
There  is  no  reason,  therefore,  to  suppose  that  congress  in- 
tended, in  respect  to  these  matters,  to  interfere  with  the 
power  and  policy  of  the  states.  The  business  of  banking, 
as  defined  by  law  and  custom,  consists  in  the  issue  of  notes 
payable  on  demand,  intended  to  circulate  as  money  where 
the  banks  are  banks  of  issue;  in  receiving  deposits  payable 
on  demand;  in  discounting  commercial  paper;  making 
loans  of  money  on  collateral  security;  buying  and  selling 
bills  of  exchange;  negotiating  loans,  and  dealing  in  negoti- 
able securities  issued  by  the  government,  state  and  national, 
and  municipal  and  other  corporations.  These  are  the  op- 
erations in  which  the  capital  invested  in  national  banks  is 
employed,  and  it  is  the  nature  of  that  employment  which 
constitutes  it  in  the  eye  of  this  statute  'moneyed  capital.^ 
Corporations  and  individuals  carrying  on  these  operations 
do  come  into  competition  with  the  business  of  national 
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banks,  and  capital  in  the  hands  of  individuals  thus  em- 
ployed is  what  is  intended  to  be  described  by  the  act  of 
congress.  That  the  words  of  the  law  must  be  so  limited 
appears  from  another  consideration:  they  do  not  embrace 
any  moneyed  capital  in  the  sense  just  defined,  except  that 
in  the  hands  of  individual  citizens.  This  excludes  moneyed 
capital  in  the  hands  of  corporations,  although  the  business 
of  some  corporations  may  be  such  as  to  make  the  shares 
therein  belonging  to  individuals  moneyed  capital  in  their 
hands,  as  in  the  case  of  banks.  A  railroad  company,  a 
mining  company,  an  insurance  company,  or  any  other  cor- 
poration of  that  description,  may  have  a  large  part  of  its 
capital  invested  in  securities  payable  in  money,  and  so  may 
be  the  owners  of  moneyed  capital;  but,  as  we  have  already 
seen,  the  shares  of  stock  in  such  companies  held  by  indi- 
viduals are  not  moneyed  capital.  The  terms  of  the  act  of 
congress,  therefore,  include  shares  of  stock  or  other  inter- 
ests owned  by  individuals  in  all  enterprises  in  which  the 
capital  employed  in  carrying  on  its  business  is  money, 
where  the  object  of  the  business  is  the  making  of  profit  by 
its  use  as  money.  The  moneyed  capital  thus  employed  is 
invested  for  that  purpose  in  securities  by  way  of  loan,  dis- 
count, or  otherwise,  which  are  from  time  to  time,  accord- 
ing to  the  rules  of  the  business,  reduced  again  to  money 
and  Reinvested.  It  Includes  money  in  the  hands  of  indi- 
viduals employed  in  a  similar  way,  invested  in  .loans,  or  in 
securities  for  the  payment  of  money,  either  as  an  invest- 
ment of  a  permanent  character,  or  temporarily  with  a  view 
to  sale  or  repayment  and  reinvestment.  In  this  way  the 
moneyed  capital  in  the  hands  of  individuals  is  distinguished 
from  what  is  known  generally  as  personal  property.  .  .  . 
This  definition  of  moneyed  capital  in  the  hands  of  indi- 
viduals seems  to  us  to  be  the  idea  of  the  law,  and  ample 
enough  to  embrace  and  secure  its  whole  puipose  and 
policy." 

In  Palmer  v.  McMahxm,  133  U.  S.  660  (10  Sup.  Ct.  Rep. 
324),  the  court  said: 

"We  have  also  held  that  .  .  .  because  a  state  stat- 
ute does  not  provide  for  the  taxation  of  shares  in  corpo- 
rations other  than  banks,  it  does  not  follow  that  the  tax  on 
moneyed  capital  invested  in  bank  shares  is  at  a  greater  rate 
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than  that  of  the  moneyed  capital  of  individual  citizens  in- 
vested in  other  corporations,  nor  are  the  shareholders  in 
national  banks  discriminated  against  because  the  taxation 
of  such  other  corporations  is  arrived  at  under  a  separate 
system;"  citing  MerccmtUe  Bank  v.  City  of  New  York\ 
mpra. 

And  in  TaU>ott  v.  Silver  Bow  Go. ,  139  U.  S.  438  ( 11  Sup. 
Ct.  Rep.  594),  where  the  question  was  whether,  because  the 
capital  stock  of  certain  mining  and  other  corporations  in 
the  Territory  of  Montana  were  not  taxed,  the  shares  of  a 
national  bank  could  be  assessed  to  the  owner  thereof,  the 
court  quoted  from  its  opinion  in  Mercamtile  Bank  v.  City 
of  New  York^  as  follows: 

"The  term  'moneyed  capital,'  as  used  in  the  Rev.  Stat., 
§  5219,  respecting  state  taxation  of  shares  in  national  banks, 
embraces  capital  employed  in  national  banks,  and  capital 
employed  by  individuals  when  the  object  of  their  business 
is  the  making  of  profit  by  the  use  of  their  moneyed  capital 
as  money — as  in  banking,  as  that  business  is  defined  in  the 
opinion  of  the  court. ' ' 

The  allegations  of  this  complaint  nowhere  show  that  any 
moneyed  capital  of  the  character  defined  by  the  federjjil  su- 
preme court  was  omitted  or  intended  to  be  omitted  by  the 
assessors;  or,  if  the  intention  of  the  complaint  be  to  recover 
any  such  existing  cases,  the  allegations  are  so  general  and 
indefinite  that  they  could  not  be  made  the  basis  of  individ- 
ual action.  In  order  to  make  out  a  case  for  the  interfer- 
ence of  the  courts  it  must  appear  that,  either  by  reason  of 
the  law  or  through  the  action  of  the  assessors,  some  con- 
siderable moneyed  capital,  which  is  employed  by  individ- 
uals in  the  business  of  making  profit  by  the  use  of  their 
moneyed  capital  as  money,  is  permitted  to  escape  taxation. 
The  non-taxation  of  what  are  termed  "'credits,"  in  the  opin- 
ion of  the  attorney  general  alluded  to,  would  not  suflSce. 

Judgment  aflSrmed. 

■ 

Dunbar,  C.  J. ,  and  Hoyt,  Anders  and  Scott,  J  J. ,  con- 
cur. 
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[No. 660.    Decided  March  9, 1898. 

Mike  CnRiSTfiNSEN,  Respondents  v.  Union  Trunk  Line, 

Appellant. 

ELECTRIC  RAILWAYS  —  CONTRIBUTORY   NEGLIGENCE  —  EVIDENCE  — 

WITNESS  FEES. 

Where  a  driver  attempts  to  cross  a  track  in  front  of  a  rapidly  ap- 
proaching electric  car,  knowing  of  its  approach,  and  his  team  is 
struck  and  injured  by  the  car,  he  cannot  recover  for  the  reason  that 
his  own  negligence  contributed  to  the  injury. 

In  an  action  against  an  electric  railway  company  for  negligence 
it  is  irrelevant  to  prove  that  the  motorman  had  run  his  car  at  a 
high  rate  of  speed  on  other  occasions. 

In  the  absence  of  proof  that  a  conductor  is  necessary  for  the  safe 
management  of  an  electric  car,  it  is  error  to  admit  testimony  show- 
ing that  there  was  no  conductor  upon  a  car  at  the  time  of  an  acci- 
dent. 

Proof  of  the  discharge  of  the  motorman  after  an  accident  is  im- 
material in  an  action  against  the  company  for  his  alleged  negli- 
gence. 

A  witness  who  attends  a  trial  and  testifies  upon  request,  without 
the  service  of  a  subpcena  upon  him,  is  entitled  to  compensation. 

Appeal  from  Superior  Courts  King  County. 

Smith  <&  Zittelly  and  Hmoley  cfe  Prouty^  for  appellant. 
Trusten  P.  Dyer^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anbers,  J. — On  October  27,  1891,  the  appellant  was 
the  owner  of  an  electric  street  car  line,  and  was  operating 
the  same  on  South  Fourteenth  street,  in  the  dty  of  Seattle. 
Upon  this  street,  which  runs  north  and  south,  there  is  an 
elevation  known  as  Beacon  Hill,  from  the  top  of  which  the 
railway  track  descended  towards  the  north  on  a  grade  of 
about  ten  per  cent.,  according  to  the  evidence.  From  the 
crest  of  the  hill  northward,  that  part  of  the  street  that  was 
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usually  traveled  was  on  the  east  side  of  the  street  car  track. 
Between  Canal  and  Lane  streets,  however,  or  in  that  vicin- 
ity, there  had  been  a  washout  on  the  east  side  of  the  track, 
and,  while  the  city  was  repairing  the  damage,  it  had  con- 
structed a  crossing  over  the  railroad  track  to  the  west  side 
of  the  track,  and  a  plank  road  leading  north  down  the  track 
a  distance  of  about  one  hundred  and  twenty  feet,  and  then 
crossing  back  to  the  east  side  of  the  track.  The  first,  or 
upper,  crossing  was  about  seven  hundred  feet  from  the 
brow  of  the  hill.  At  the  lower  end  of  this  temporary 
roadway,  on  the  west  side  of  the  railway  track,  and  close 
to  the  lower  crossing,  there  was  an  excavation  on  that  side 
of  the  street  some  four  or  five  feet  deep,  so  that  teams 
could  not  be  driven  further  north  without  crossing  back 
to  the  east  side  of  the  railroad. 

About  nine  o'clock  in  the  forenoon  of  said  October  27th, 
the  respondent,  who  was  a  teamster  and  engaged  in  hauling 
cordwood  from  Beacon  Hill,  passed  down  on  the  east  side 
of  the  street  with  a  team  of  horses  and  a  wagon  loaded 
with  wood,  while  one  of  appellant's  cars  was  also  going 
down  the  hill  in  the  same  direction  (north),  crossed  over 
to  the  west  side  of  the  track,  and  thence  continued  down 
the  temporary  roadway  to  the  lower  crossing,  when  the 
hub  of.  the  hind  wheel  of  his  wagon  was  struck  by  the  pass- 
ing car.  As  the  car  passed  on,  the  horse  nearest  thereto 
sprang  forward  with  such  force  that  he  detached  himself 
from  the  wagon  by  breaking  the  whiffletree  and  harness. 
The  other  horse  was  thrown  down  the  embankment,  and 
the  loaded  wagon  fell  upon  him  and  so  injured  him  that  he 
soon  after  died.  The  wagon  was  somewhat  damaged,  but 
whether  by  the  collision  or  the  fall  is  not  certain,  though 
the  probabilities  are  that  it  was  by  the  latter. 

The  respondent  brought  this  action  to  recover  damages 
thus  sustained,  and  which  he  alleged  were  caused  by  the 
negligence  of  the  appellant  in  thus  running  its  car  against 
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his  wagon.  The  appellant,  by  its  answer,  denied  that  it 
was  in  any  manner  .negligent  or  careless  in  the  management 
of  -its  car,  and  alleged  that  whatever  damage  the  respondent 
sustained  was  caused  by  his  own  carelessness  and  negli- 
gence. There  was  a  verdict  for  the  plaintiff,  and  defend- 
ant filed  a  motion  for  a  new  trial.  The  motion  was  denied 
by  the  court,  and  judgment  was  entered  upon  the  verdict, 
to  reverse  which  the  defendant  has  brought  the  cause  to 
this  court. 

It  is  contended  on  behalf  of  the  appellant  that  the  judg- 
ment must  be  reversed  for  the  reason  that  the  evidence 
shows  that  the  injury  complained  of  was  not  the  result  of 
negligence  on  the  part  of  the  motorman  in  charge  of  the 
car,  but  was  caused  solely  by  the  want  of  ordinary  pru- 
dence and  care  on  the  part  of  respondent.  If  it  be  true 
that  the  accident  would  not  have  occurred  but  for  respond- 
ent's own  negligence,*  he  has  no  cause  of  complaint  against 
appellant,  even  although  the  latter  may  have  also  been  neg- 
ligent. The  fact,  if  it  were  a  fact,  that  appellant  was  run- 
ning its  car  at  an  unusually  high  rate  of  speed  at  the  time 
of  the  accident,  is  no  excuse  for  the  want  of  a  reasonable 
measure  of  care  and  pinidence  on  the  part  of  the  respond- 
ent to  avoid  injury.  Railroad  Co.  v.  Houston^  95  U.  S.  697. 

The  testimony  is  too  voluminous  to  be  stated  fully,  but 
a  careful  examination  of  it  leads  us  irresistibly  to  the  con- 
clusion that  the  judgment  cannot  be  sustained.  The  re- 
spondent's own  testimony  shows  that  he  had  for  some  time 
been  engaged  in  hauling  wood  down  South  Fourteenth 
street  from  Beacon  Hill,  and  was  not  only  familiar  with  the 
character  and  condition  of  the  street  and  the  temporary 
roadway  on  the  west  side  of  the  railroad  track,  but  also 
with  the  running  of  the  cars  at  that  particular  point.  He 
says  be  had  been  over  the  road  a  great  many  times  and 
knew  there  was  danger  in  going  on  the  temporary  road- 
way if  the  cars  were  coming  up.     He  further  says  that 
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while  coming  down  the  hill  he  met  a  car  going  up,  and  that 
he  knew  at  that  time  that  the  car  coming  down  and  the  car 
going  up  the  hill  usually  met  at  the  top  of  the  hill.  And 
yet  he  states  that  he  did  not  look  for  the  car  until  he  got 
to  the  upper  crossing,  and  did  not  see  it  until  he  was  cross- 
ing over  the  track,  and  did  not  hear  the  bell  ring  until  he 
got  into  the  narrow  space  on  the  west  side  of  the  track. 
He  also  says  that  the  car  was  then  coming  down  at  the  rate, 
as  he  afterwards  ''figured  out,"  of  from  sixteen  to  twenty 
miles  an  hour.  He  proceeded  down  the  temporary  pass- 
age way  to  the  lower  crossing  and  undertook  to  cross  back 
to  the  east  side  of  the  track,  in  front  of  the  approaching 
car,  thinking  he  could  do  so  '^all  right,"  but  finding  he 
had  not  time,  he  "swung  his  horses  to  the  west."  This 
movement  of  his  team  brought  the  back  end  of  the  wagon 
nearest  the  railway,  and  the  dash-board  of  the  car,  in  pass- 
ing, struck  the  hub  of  the  hind  wheel,  as  befoi*e  stated. 
The  respondent  testified  further  that  the  car  was  so  near 
him  when  he  turned  his  horses  that  it  almost  instantly  came 
in  contact  with  his  wagon.  The  testimony  of  other  wit- 
nesses also  shows  that  the  respondent  attempted  to  cross 
the  track  ahead  of  the  car,  but  apparently  changed  his 
mind  and  ''pulled"  his  horses  back  and  away  from  the 
railroad. 

There  is  no  doubt,  therefore,  as  to  what  the  respondent 
did  at  and  immediately  prior  to  the  accident.  And  we 
think  that  it  was  his  own  want  of  that  reasonable  care  and 
watchfulness  which  the  occasion  demanded,  that  brought 
about  the  injury  of  which  he  complains.  In  the  first  place, 
it  was  negligence  on  the  part  of  respondent  to  cross  from 
the  east  side  of  the  track  to  the  narrow  passage  on  the  west 
without  looking  for  the  approach  of  the  car  which  he  knew 
was  about  to  pass  down  the  hill,  if,  in  fact,  as  he  claims, 
it  was  a  dangerous  place.  And  it  was  still  more  negligent 
for  him  to  undertake  to  cross  back  when  the  car  was  so 
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near  him.  His  excuse  for  so  doing  is  that  the  way  was 
too  narrow  for  the  car  to  pass  his  wagon,  and  that  it  was 
therefore  the  duty  of  the  person  in  charge  either  to  stop 
the  car  or  go  at  such  a  rate  of  speed  as  would  have  per- 
mitted him  to  pass  over  the  track  to  a  place  of  safety. 

It  was  undoubtedly  the  duty  of  the  motorroan  in  charge 
of  the  car  to  use  all  reasonable  precautions  to  prevent  in- 
jury to  the  respondent,  but  it  was  not  negligence  on  his 
part  not  to  anticipate  that  the  respondent,  who  was  travel- 
ing on  the  public  highway,  in  the  same  direction,  and  by 
the  side  of  the  railway  track,  would  suddenly  undertake  to 
cross  the  track  in  front  of  the  car.  He  had  a  right  to  pre- 
sume that  the  respondent  would  remain  off  the  track  and 
not  knowingly  place  himself,  or  his  property,  in  imminent 
danger.  And  he  was  not  bound  to  regulate  his  speed  at 
such  a  rate  as  would  certainly  avoid  injury  to  any  one 
who  might  attempt  to  cross  the  road  in  an  unreasonable 
and  improper  manner.  Meyer  v,  Lindell  Ry.  Co, ,  6  Mo. 
App.  27. 

The  evidence  as  a  whole  clearly  shows  that  the  traveled 
way  on  the  west  side  of  the  street  was,  at  all  points,  of  suf- 
ficient width  to  permit  the  cars  to  pass  wagons  or  other 
ordinary  vehicles  that  might  be  there,  and  that  the  lower 
crossing  was  the  widest  part  thereof.  This  was  shown  by 
the  testimony  of  the  man  who  constructed  it  for  the  city, 
by  measurements  of  respondent's  wagon  and  the  width  of 
the  plank  on  the  day  on  which  the  accident  occurred,  and 
by  actual  tests  on  the  same  day.  On  that  afternoon,  Mr. 
Atwood,  who  was  then  driving  up  the  street  in  a  wagon  of 
the  same  width  of  track  as  that  of  respondent,  and  with 
hubs  but  one  inch  shorter,  stopped  at  the  narrowest  por- 
tion of  the  planking  and  got  off  his  wagon  as  one  of  appel- 
lant's cars  was  passing,  so  as  to  be  able  to  observe  how 
close  it  would  go  to  the  wagon;  and  he  testified  that  the 
car  was  not  nearer  than  nine  or  ten  inches  from  the  wagon. 
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One  other  witness  testified  that  he  had  driven  alons:  the 
same  road  when  the  street  cars  were  passing  up  and  down 
without  difficulty.  And  both  the  motorman  who  was  run- 
ning the  cur  when  the  accident  happened  and  a  former 
conductor  testified  that  they  had  frequently  passed  teams 
at  that  place  with  the  cars — the  latter  stating  that  he  had 
seen  the  cars  pass  both  lumber  and  wood  wagons  between 
the  upper  and  lower  crossings. 

It  will  the^'efore  be  seen  that  if  the  respondent  had 
stopped  when  he  saw  the  car  approaching  the  crossing,  and 
waited,  as  the  motorman  says  he  thought  he  would  do,  un- 
til it  had  passed,  no  collision  would  have  occurred  and  no 
damage  would  have  been  done.  The  discrepancy  between 
the  testimony  of  the  respondent  and  some  of  his  witnesses 
and  that  of  the  witnesses  just  mentioned  as  to  the  width  of 
the  road  at  the  place  of  the  accident,  can  be  readily  ac- 
counted for  by  the  fact  that  the  railway  company,  after  the 
accident,  moved  the  track  some  eighteen  inches  farther  to 
the  west,  and  that  the  distance  from  it  to  the  sidewalk  at 
the  time  of  the  trial  was  taken  as  the  width  of  the  traveled 
way  at  the  time  of  the  accident. 

It  is  claimed  by  the  learned  counsel  for  the  respondent, 
that  notwithstanding  the  fact  that  the  respondent  may  have 
been  guilty  of  negligence  in  attempting  to  cross  the  track, 
the  appellant  was  not  justified  in  running  him  down.  And 
we  have  no  doubt  of  the  correctness  of  that  proposition. 
But  we  fail  to  find  sufficient  evidence  in  the  record  to  warrant 
the  conclusion  that  the  motorman  having  the  management 
of  the  car  was  derelict  in  the  discharge  of  any  duty  he 
owed  to  the  respondent.  He  rang  the  bell  violently  from 
the  time  he  discovered  the  respondent  on  the  east  side  of  the 
track  until  he  reached  the  lower  crossing,  and  when  he  saw 
that  the  respondent  was  about  to  cross  the  track  in  front  of 
him,  and  that  he  would  be  unable  to  stop  the  car  in  time  to 
prevent  a  collision' in  case  he  did  cross,  he  ''hallooed" 
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^^look  out'^  so  loudly  that  he  was  heard  by  persons  who 
were  at  a  considerable  distance  down  the  street.  There 
was  a  brake  at  each  end  of  the  car,  and  both  of  them  were 
in  good  condition  and  firmly  set.  In  short,  as  was  said  by 
one  of  the  witnesses  who  was  a  passenger  in  the  car  at  the 
time,  he  did  everything  he  could  do  to  stop  the  car  and  to 
prevent  injury  to  the  respondent  Indeed,  it  appears  by 
undisputed  testimony  that  the  respondent  himself  stated 
soon  after  the  collision  occurred,  that  the  motorman  tried 
hard  to  stop  the  car  and  was  not  to  blame  for  failing  to  do 
so.  He  then  made  no  claim  for  damages  on  account  of  any 
mismanagement  of  the  car,  but  did  claim  that  the  appellant 
was  responsible  for  having,  as  he  then  supposed,  built  this 
narrow  roadway  and  left  open  the  excavation  into  which  he 
fell  at  the  lower  end  thereof.  It  was  not  until  he  learned 
that  the  city,  if  anybody,  was  responsible  for  the  condition 
of  the  street,  that  he  made  any  complaint  as  to  the  speed 
of  the  car. 

The  rights  and  duties  of  street  railway  companies,  and 
persons  using  the  streets  of  cities  in  the  ordinary  way,  are 
very  clearly  and  tersely  defined  in  the  late  case  of  Carson 
V.  Federal  St.  dkRV.P.  By.  Co.,  147  Pa.  St.  219  (23  Atl. 
Sep.  369),  in  which  the  supreme  court  of  Pennsylvania 
said: 

''Greater  and  better  faciUties  and  a  higher  rate  of  speed 
are  being  constantly  demanded.  The  movment  of  cars  by 
cable  or  electricity  along  crowded  streets  is  attended  with 
danger,  and  renders  a  higher  measure  of  care  necessary, 
both  on  the  part  of  the  street  railways  and  those  using  the 
streets  in  the  ordinary  manner.  It  is  the  duty  of  the  rail- 
ways to  be  watchful  and  attentive,  and  to  use  all  reasonable 
precautions  to  give  notice  of  their  approach  to  crossings 
and  places  of  danger.  Its  failure  to  exercise  the  care 
whidi  the  rate  of  speed  and  the  condition  of  the  street  de- 
mand, is  negligence.  On  the  other  hand,  new  appliances, 
rendered  necessary  by  the  advance  in  business  and  popula- 
tion in  a  given  dty,  impose  new  duties  on  the  public.  The 
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street  railway  company  has  a  right  to  the  use  of  its  track, 
subject  to  the  right  of  crossing  by  the  public  at  street  in- 
tersections; and  one  approaching  such  a  place  of  crossing 
must  take  notice  of  it,  and  exercise  a  reasonable  measure 
of  care  to  avoid  contact  with  a  moving  car.  It  may  not 
be  necessary  to  stop  on  approaching  such  a  crossing,  for 
the  rate  of  speed  of  the  most  rapid  of  these  surface  cars  is 
ordinarily  from  six  to  nine  miles  per  hour;  but  it  is  neces- 
sary to  look  before  driving  upon  the  track.  If,  by  look- 
ing, the  plaintiff  could  have  seen  and  so  avoided  an  ap- 
proaching train,  and  this  appears  from  his  own  evidence, 
he  may  be  properly  non-suited.  .  .  .  Orr  testifies  that 
he  knew  the  crossing;  that  he  listened  for  the  sound  of  a 
gong,  but,  not  hearing  it,  drove  on  the  track  and  was  in 
stantly  struck.  He  drove  in  front  of  a  moving  car  so 
near  to  him  as  to  make  a  collision  inevitable.  If  he  had 
looked  he  could  have  seen  the  car  and  stopped,  and  the 
accident  would  have  been  avoided.  Not  to  do  so  was,  in 
the  language  of  R,  H.  Co,  v.Bell,  'gross  negligence,'  and 
justly  defeats  the  action  brought  to  recover  from  another 
damiiges  that  were  self-inflicted.  It  is  the  duty  of  one 
about  to  cro«s  a  street  railway  track  to  look,  so  that  he 
may  not  walk  directly  in  front  of  a  moving  car,  to  be 
struck  by  it. " 

In  that  case  the  plaintiff's  employe,  without  stopping  or 
listening,  drove  directly  upon  defendant's  tracks  and  then 
looked  up  and  saw  the  car  so  near  to  him  that  there  was  no 
escape.  In  the  case  at  bar  the  plaintiff  both  saw  and  heard 
the  approaching  car  and  yet  attempted  to  cross  the  track. 
His  experiment  failed  and  he  alone  must  bear  the  conse- 
quences of  his  miscalculation. 

In  view  of  the  fact  that  there  must  be  a  new  trial  of  this 
cause,  we  will  next  consider  some  of  the  alleged  errors  in 
reference  to  the  admission  of  testimony  over  the  objections 
of  appellant.  It  is  contended  that  the  court  erred  in  per- 
mitting the  plaintiff  to  show  that  this  particular  motor- 
man  had  run  his  car  at  a  high  rate  of  speed  upon  other 
occasions,  and  we  think  the  court  did  err  in  so  doing.  It 
was  a  fact  collateral  and  irrelevant  to  the  issue,  and  one 
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which  the  defendant  could  not  be  expected  to  be  prepared 
to  rebut  without  previous  notice.   1  Greenl.,  Ev.,  §  62. 

And,  in  view  of  the  fact  that  there  was  no  testimony 
showing  that  a  conductor  was  requisite  or  necessary  in 
order  for  the  safe  running  and  management  of  the  car,  we 
think  it  was  error  to  admit  testimony  to  *  show  that  there 
was  no  conductor  upon  this  particular  car  at  the  time  of 
the  accident.  If  a  conductor  was  necessary  to  the  proper 
management  of  the  car,  that  fact  should  have  been  shown, 
and  if  unnecessary,  then  the  fact  that  there  was  none  was 
immaterial,  and  should  have  been  excluded  from  the  jury. 

We  are  also  of  the  opinion  that  the  court  should  not 
have  permitted  the  respondent  to  show  that  the  car  driver 
was  discharged  by  appellant  soon  after  the  accident  oc- 
curred, but  inasmach  as  it  was  also  shown  that  it  was  the 
rule  of  the  company  to  discharge  all  motormen  who  met 
with  accidents  under  any  circumstances,  we  think  the  ruling 
was  not  suflSciently  prejudicial  to  entitle  the  appellant  to  a 
i^eversal  of  the  judgment  on  that  ground. 

There  was  no  error  in  the  court's  refusing  to  grant,  in 
its  entirety,  appellant's  motion  to  rcrtax  the  costs  in  this 
case.  We  are  unable  to  see  why  a  witness  who  attends  a 
trial  and  testifies  therein  without  the  service  of  a  subpoena 
upon  him,  is  not  justly  entitled  to  compensation  therefor; 
nor  can  we  perceive  ''how  any  party  can  be  injured  in 
having  to  pay  mileage  and  attendance  merely  for  the  wit- 
nesses of  an  adversary  who  attends  upon  request  or  agree- 
ment, when  the  additional  expense  of  officer's  fees  and 
mileage  for  issuing  and  serving  of  a  subpeena,  swelling 
largely  the  claim  for  disbursements,  could  do  no  more  than 
to  procure  the  attendance  of  the  witness."  Crawford  v. 
Ahrahximy  2  Or.  166,  See  also  Wheder  v.  Lozee^  12  How. 
.  Pr.  448;  Farmer  v.  Storer,  11  Pick.  241. 

It  is  .not  necessary  to  discuss  the  remaining  objections 
of  appellant,  as  they  may  not  arise  on  another  trial. 
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The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Stiles,  Scott  and  Horr,  JJ. ,  concur. 

DuNBAB,  C.  J.  {dissenting), — I  think  the  whole  record 
in  this  case  shows  that  the  motorman  was  running  his  car 
in  a  reckless  and  unwarranted  manner,  and  that  the  plaint- 
iff was  not  guilty  of  any  contributory  negligence.  The 
judgment  should  be  affirmed. 
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[No.  763.    Decided  March  9, 1S98.] 

Laura  Wolfebman,  Administratrix  of  the  estate  of  George 
C.  Schneider  J  deceased, '  Respondent,  v.  H.  C.  Bell, 
Belle  Bell  and  Baum  &  Co.,  Appellants. 

NEGOTIABLE  INSTRUMENTS  —  ALTERATION  —  RECOVERY. 

The  alteration  of  the  time  of  payment  of  a  promissory  note  after 
its  execution,  when  there  is  no  proof  of  fraud  on  the  part  of  the 
payee  or  holder,  will  not  prevent  a  recovery  thereon  after  its  ma- 
turity according  to  its  original  tenor. 

Appeal  from  Superior  Courts  Spohme  Ckmnty. 

Turner^  Gra/oes  <&  McEinstry^  for  appellants. 

Feighmi^  Wells  cfe  Hermom^  and  Patrick  H.  Winston^  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  O.  J. — It  would  be  profitless  in  this  case  to 
undertake  to  review  the  authorities,  for  they  are  numerous 
and  irreconcilable;  some  courts  holding  that  an  alteration 
of  the  face  of  a  writing  raises  no  presumption  either  way, 
but  that  the  question  is  one  for  the  jury.  Other  courts 
have  held  that  the  alteration  raises  the  presumption  that  it 
was  made  before  delivery;  others  that  in  such  cases  the 
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presumption  attaches  that  the  change  was  made  after  de- 
livery, and  that  it  must  be  explained  before  it  is  received 
in  evidence.  Still  others,  that  it  raises  such  a  presumption 
only  when  it  is  suspicious.  While  in  California  it  is  held 
that  the  change  in  the  printed  words  of  an  instrument 
raises  no  presumption  against  the  instrument,  while  a 
change  in  the  written  words  does  raise  such  presumption. 
The  rule  that  the  alteration  raises  a  presumption  against 
the  instrument  cannot  be  indulged  without  conflicting  with 
the  general  proposition  that  fraud  is  never  presumed,  and 
with  another  general  proposition  that  the  burden  of  proof 
is  upon  the  party  who  pleads  an  affirmative  defense.  If 
it  is  put  in  issue  by  the  pleadings,  it  is  a  fact  in  the  case 

* 

to  be  determined  by  the  jury,  subject  to  the  same  rule  of 
presumption  as  any  other  fact  to  be  proven  in  the  case. 

There  is  an  abundance  of  authority  to  sustain  this  view, 
and  we  think  it  a  i-easonable  one.  As  far  as  this  particular 
case  is  concerned  there  is  no  testimony  whatever  tending 
to  show  fraud  on  the  part  of  Schneider  and  those  claiming 
under  him.  The  testimony  of  Bell  and  his  wife  cannot  be 
considered  by  this  court.  They  were  certainly  testifying 
concerning  a  transaction  had  by  them  with  the  deceased 
man  Schneider,  and  the  testimony  falls  plainly  within  the 
inhibition  in  §1646  of  the  Code.  It  matters  not  that  the 
testimony  was  not  objected  to.  It  is  objected  to  here. 
This  court  is  trying  the  case  de  novo.,  and  it  must  try  it  on 
legal  testimony. 

There  was  no  testimony  on  the  subject  of  the  alteration. 
The  notary  simply  swore  that  no  change  was  made  in  the 
instrument  in  his  office  at  the  time  it  was  delivered,  but  he 
did  not  pretend  to  testify  that  the  instrument  had  not  been 
altered  before  it  was  delivered.  His  testimony  amounts  to 
nothing.  But  the  testimony  is  abundant  that  the  inter- 
lineation is  not  in  the  handwriting  of  Schneider.  An  in- 
spection of  the  original  instrument  does  not  lead  us  to  the 
same  conclusion  that  it  does  the  attorneys  for  the  appellants. 
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It  is  evident,  we  think,  that  the  added  words  were  not 
written  at  the  same  time  that  the  note  was  written  and 
signed  by  Bell,  or  with  the  same  ink  or  pen.  But  it  seems 
to  us  tolerably  plain  that  they  were  w^ritten  with  the  same 
ink  that  was  used  by  Belle  Bell  when  she  signed  the  notes, 
and  by  Harry  C.  Bell  and  Belle  Bell  when  they  signed  the 
mortgage;  and  with  the  same  pen,  which  was  evidently  a 
heavier  and  duller  pen  than  was  used  in  writing  the  body 
of  the  notes;  and  that  the  added  words  and  figures  very 
closely  resemble  the  handwriting  of  Bell  as  shown  by  the 
letters  introduced  in  evidence.  And  outside  of  any  ex- 
trinsic evidence  on  the  subject,  we  should  be  inclined  to 
come  to  the  conclusion  that  the  change  was  made  when 
Mrs.  Bell  signed  the  notes  and  mortgage;  and  the  letters 
from  Bell  to  Schneider  tend  to  strengthen  us  in  that  view. 
In  such  an  event  the  judgment  of  the  court  is  more  favor- 
able to  the  appellants  than  it  should  be,  but  it  is  not  com- 
plained of  here  and  will  not  therefore  be  disturbed. 

But  the  appellants  could  not  prevail  here  in  any  event. 
They  admit  the  execution  of  the  notes  and  mortgage,  and 
for  the  consideration  expressed.  There  is  not  a  syllable 
of  proof  of  fraud  on  the  part  of  respondent.  According 
to  their  own  version  of  the  transaction,  the  first  note  had 
become  due  long  prior  to  the  commencement  of  the  suit. 
By  the  terms  of  the  contract  this  matured  the  second  note, 
and  as  a  matter  of  fact  it  was  matured  by  lapse  of  time 
without  reference  to  default  in  payment  of  the  first  note, 
before  the  case  was  tried;  so  that  the  respondent  obtained 
judgment  for  no  more  than  he  was  entitled  to,  and  there  is 
no  principle  of  equity  which  will  justify  this  court  in  dis- 
turbing it. 

The  judgment  is,  therefore,  affirmed. 

HoYT,  J.,  concurs. 

Anders,  Stiles,  and  Sgott,  JJ.,  concur  in  the  i-esult 
upon  the  last  ground  stated. 
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W.  p.  Sayward,  H.  G.  Mercer  and  Nathan  Bucklin, 
AppeUarUs^  v.  Thomas  Nunan,  Alexander  Maitland 
AND  W.  J.  Weedin,  Respondents. 

EXECUTION  —  TRIAL  OF  TITLE  — PLEADING  — EVIDENCE  —  JUDG- 
MENT—  BILL  OF  SALE  —  RECORD  —  CHATTEL  MORTGAGE. 

The  failure  to  record  a  bill  of  sale  within  ten  days  after  its'ex- 
ecution,  where  the  purchaser  does  not  take  possession  of  the  prop- 
erty, renders  it  void  only  as  to  such  parties  as  obtain  intervening 
rights  between  the  time  of  its  execution  and  of  its  recording. 

The  holder  of  a  chattel  mortgage,  who  has  not  reduced  the  prop- 
erty to  his  possession,  cannot  maintain  a  proceeding  as  owner  to 
recover  possession  thereof,  when  it  has  been  levied  upon  as  the 
property  of  another. 

Where  the  proof  creates  a  doubt  as  to  whether  an  instrument 
effects  a  conditional  sale  of  property  or  is  a  chattel  mortgage 
thereof,  the  instrument  should  be  treated  as  a  chattel  mortgage. 

The  trial  of  title  to  property  levied  upon,  where  it  is  claimed  by 
a  third  party,  is  based  upon  the  allegations  of  the  affidavit  setting 
up  ownership,  and,  a  complaint  being  unnecessary,  it  is  not  error 
to  strike  it  from  the  files. 

The  act  of  a  debtor  in  putting  another  in  the  constructive  pos- 
session of  his  property  under  a  bill  of  sale  does  not  conclude  his 
creditors  from  showing  that  the  debtor  himself  was.  and  claimed  to 
be,  in  possession. 

Upon  the  trial  of  title  to  property  levied  upon  under  execution, 
the  proper  judgment  against  a  claimant  who  fails  to  make  good 
his  title  to  the  property  is  for  the  amount  of  the  execution  creditors' 
claim,  not  exceeding  the  value  of  the  property  in  controversy,  irre- 
spective of  any  priority  the  claimant  may  be  entitled  to  as  against 
such  creditor. 

Proof  of  the  condition  and  value  of  property  before  and  after  the 
date  of  a  bill  of  sale  thereof  is  inadmissible  in  the  absence  of  proof 
that  the  condition  and  quantity  of  the  property  was  the  same  at 
such  times  as  it  was  when  the  bill  of  sale  was  executed. 

Appeal  from  Superior  Courts  Island  County. 

Battle  ik  Shipley,  for  appellants. 
Leicis  <J&  Humphrey y^  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Scx>TT,  J. — The  respondents  Maitland  and  Weedin  ob- 
tained a  judgment  against  one  W.  H.  Thayer.  Executions 
were  issued  thereon  to  Thomas  Nunan,  sheriff  of  Island 
county,  and  were  levied  by  him  upon  a  certain  quantity  of 
logs  in  controvei'sy  in  this  action.  The  appellant,  W.  P. 
Say  ward,  claiming  to  be  the  owner  of  said  logs  and  entitled 
to  the  possession  thereof,  instituted  proceedings  under 
§§491  to  495,  inclusive.  Code  of  Procedure,  relating  to 
claims  by  third  persons  to  property  levied  upon.  The  ap- 
pellants Mercer  and  Bucklin  wei'e  his  sureties  upon  the 
bond  given  in  pursuance  of  said  proceedings.  A  trial  was 
had  and  judgment  rendered  in  favor  of  the  execution 
creditors,  and  the  claimant  and  his  said  sureties  appealed. 

It  is  conceded  that  prior  and  up  to  April  7,  1891,  said 
W.  H.  Thayer  was  the  owner  of  certain  property  known 
as  the  Useless  Bay  Logging  Camp,  which  included  teams 
and  a  logging  outfit;  and  that  he  had  various  contracts 
with  parties  thereabouts,  permitting  him  to  cut  standing 
timber  on  their  lands,  respectively,  and  to  remove  the  same, 
which  were  known  as  logging  contracts.  Appellant  Say- 
ward  was  and  is  the  owner  of  the  Port  Madison  Mills,  and 
through  one  G.  A.  Meigs,  his  agent,  had,  prior  to  April  7, 
1891,  furnished  Thayer  with  supplies  which  were  used  by 
him  in  the  operation  of  said  logging  camp,  and  he  claimed 
that  Thayer  was  indebted  to  him  therefor  on  said  April  7th. 
Prior  to  this  time  Thayer  had  sold  and  delivered  to  Say- 
waixi  a  boom  of  logs,  and  on  said  April  7th,  Thayer  exe- 
cuted and  delivered  to  Say  ward  a  paper  writing  purporting 
to  be  an  unconditional  and  absolute  bill  of  sale,  including 
and  specifying  all  the  property  used  in  operating  said 
logging  camp,  together  with  the  various  timber  contracts 
aforesaid. 

Prior  to  this  time  Thayer  had  given  to  one  Holcombe  a 
mortgage  to  secure  the  sum  of  $1,400,  owing  by  him  to 
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Holcombe,  and  interest  thereon,  which  mortgage  covered  a 
part  of  the  property  belonging  to  said  camp  and  included 
in  said  bill  of  sale,  which  was  made  subject  to  this  mort- 
gage. The  bill  of  sale  was  not  £Qed  for  record  until  the 
21st  day  of  April,  1891.  The  levies  upon  the  logs  in  ques- 
tion were  made  in  the  month  of  October  following,  and  the 
case  turns  on  the  effect  which  is  to  be  given  to  this  instru- 
ment. The  appellants  contend  that  said  instrument  is  what 
it  purports  to  be,  an  absolute  bill  of  sale,  while  the  re- 
spondents contend  that  it  was  understood  to  be,  and  is  in 
effect,  a  mortgage  only. 

It  is  further  contended  by  the  respondents,  if  said  instru- 
ment is  to  be  regarded  as  a  bill  of  sale,  that  in  consequence 
of  its  not  having  been  recorded  within  ten  days  after  it  was 
given,  as  is  required  by  §1454,  Gen.  Stat.,  it  is  absolutely 
void  as  to  the  existing  or  subsequent  creditors,  if  the  prop- 
erty, as  is  claimed,  was  not  taken  possession  of  by  the 
vendee.  This  contention,  however,  is  not  well  founded; 
the  failure  to  record  the  bill  of  sale  within  ten  days  would 
only  protect  such  pailies  as  had  obtained  intervening  rights 
after  its  execution  and  before  the  time  it  was  filed  for 
record.  Crippm  v.  Fletcher,  66  Mich.  387  (23  N.  W.  Rep. 
56).  The  respondents'  rights  under  said  execution  levies 
did  not  accrue  until  some  time  after  the  instrument  was 
recorded. 

It  is  contended  by  the  appellants  that  there  was  an  act- 
ual transfer  of  the  possession  of  said  property  to  Sayward 
at  the  time  the  bill  of  sale  was  executed,  and  that  said  camp 
was  thereafter  conducted  under  the  management  of  his 
agents.  We  are  satisfied,  however,  from  an  examination 
of  the  proofs,  that  there  was  no  change  of  possession  in 
fact,  especially  such  an  open  and  notorious  change  of  pos- 
session as  is  required  in  such  a  case.  Steele  v.  Benham,  84 
N.  Y.  634;  Siedmhach  v,  Riley,  111  N.  Y.  660  (19  N.  E. 
Rep.  275 ).     It  is  claimed  that  the  camp  was  in  charge  of 
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one  Nickols,  a  brother-in-law  of  Thayer,  by  virtue  of  an  in- 
strument as  follows: 

''Useless  Bay,  April  7,  '91. 
''I  have  this  day  bargained  and  agreed  to  take  charge  of 
the  logging  camp  purchased  of  W.  H.  Thayer  by  W.  P.  Say- 
ward,  of  Port  Madison  Mills,  and  manage  the  same  to  the 
best  of  my  ability,  at  the  rate  of  sixty-five  dollars  per 
month.  H.  B.  Nickols." 

Nickols'  name  to  this  instrument  was  signed  at  the  time 
by  Thayer,  and  the  great  preponderance  of  the  proof  is  to 
the  eflFect  that  Thayer  continued  the  operation  and  manage- 
ment of  the  camp  after  the  execution  of  the  bill  of  sale 
practically  in  the  same  manner  as  it  had  been  conducted  by 
him  before  it  was  given.  Orders  were  sent  to  him  from 
the  mill  at  various  times  for  logs,  and  he  purchased  supplies 
from  time  to  time  of  Sayward,  who  carried  on  a  store  in 
connection  with  his  mill,  said  supplies  being  for  the  purpose 
of  carrying  on  the  camp  and  for  supplying  clothing  and 
other  articles  to  the  men  employed  about  said  camp,  and 
such  articles  were  charged  to  Thayer  individually.  Of 
course  the  failure  to  take  possession  would  not  be  a  mate- 
rial matter  if  the  bill  of  sale  was  in  fact  what  it  purported 
to  be,  an  absolute  transfer  of  the  property,  it  having  been 
recorded  prior  to  the  time  the  rights  of  the  respondents 
accrued. 

If  said  instrument  is  to  be  regarded  as  a  chattel  mortgage, 
the  property  not  having  been  reduced  to  the  possession  of 
the  mortgagee,  he  could  not  maintain  this  proceeding  as 
owner  to  recover  possession  thereof  under  the  holdings  of 
this  court,  as  a  chattel  mortgage  under  our  law  does  not 
pass  the  title  to  the  property,  but  only  creates  a  lien  thereon. 
SiUhy  V.  Aldridge,  1  Wash.  117  (23  Pac.  Rep.  836);  Ker- 
ron  V.  North  Pacific^  etc.^  Mf9'  ^<^-5  1  Wash.  241  (24  Pac. 
Rep.  445 ).  Furthermore,  it  is  questionable,  at  least,  if  said 
instrument  was  merely  given  as  security,  whether  the  re- 
cording of  it  would  help  the  appellants'  claim  in  any  way. 
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If  it  is  to  be  treated  as  a  mortgage,  §  1648,  Gen.  Stat.,  pro- 
vides that  a  chattel  mortgage  shall  be  void  against  creditors 
of  the  mortgagor,  or  subsequent  purchaser  and  ''incum- 
brances'' of  the  property  for  value  and  in  good  faith,  unless 
it  is  accompanied  by  an  affidavit  of  the  mortgagor  that  it 
is  made  in  good  faith  and  without  any  design  to  hinder, 
delay  or  defraud  creditors,  and  is  acknowledged  and  re- 
corded in  the  same  manner  as  is  required  by  law  in  the 
conveyance  of  real  property.  This  instrument  was  not  so 
executed.  To  hold  that  the  affidavit  and  acknowledgment 
are  not  required  where  a  bill  of  sale  is  given  as  security  and 
is  in  effect  a  mortgage,  would  be  to  render  such  provisions 
of  the  law  in  relation  to  chattel  mortgages  nugatory,  for 
the  same  could  be  avoided  and  fictitious  claims  created  and 
spread  upon  the  records  by  giving  a  mere  bill  of  sale — a 
fraudulent  device — instead  of  a  mortgage.  Jones,  Chat. 
Mort.,  §  275;  Shaw  v,  WiUhire,  66  Me.  485;  Bird  v.  WiU 
kinsoii^  4  Leigh,  266-274;  First  National  Bank  v.  Damm^ 
63  Wis.  249  (23  N.  W.  Rep.  497);  Yenni  v.  McNamee,  45 
N.  Y.  614.  If  it  was  intended  as  a  mortgage  it  could  hardly 
come  under  §  1454,  because  the  bill  of  sale  would  not  oper- 
ate to  transfer  the  property.  Sec.  1646,  same  volume  of 
the  code,  provides  that  mortgages  may  be  made  upon  all 
kinds  of  personal  property,  but  does  not  require  the  same 
to  be  in  any  particular  form,  and  if  a  bill  of  sale  is  given 
as  security  and  is  only  in  fact  and  effect  a  chattel  mortgage 
it  should  be  held  to  be  within  the  provisions  of  the  act  re- 
lating to  chattel  mortgages. 

Under  the  great  weight  of  the  proof,  appellants'  claim 
that  the  insti'ument  in  question  was  an  absolute  bill  of  sale 
cannot  be  maintained.  It  is  admitted  that  neither  Say  ward 
nor  any  of  his  agents  had  seen  the  proi)erty  in  question  prior 
to,  or  at  the  time  of,  the  execution  of  the  bill  of  sale,  nor  un- 
til about  a  month  thereafter.  The  consideration  expressed 
in  the  bill  of  sale  was  $500,  and  it  was  made  subject  to  the 
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Holcombe  mortgage.  This  mortgage  was  subsequently 
paid  by  Say  ward,  but  instead  of  canoeling  the  same  he  took 
an  assignment  thereof  and  held  the  debt  against  Thayer. 
The  amount  paid  therefor  was  $1,650,  and  this,  with  the 
$500  expressed  in  the  bill  of  sale,  made  $2,150  as  the  total 
consideration  for  the  property  in  question.  The  appeL 
lants  could  not  tell  anything  about  the  condition  or  value 
of  the  property  described  in  the  bill  of  sale.  The  testi- 
mony upon  the  part  of  the  respondents  shows  that  such 
property,  on  April  7,  1891,  was  worth  $6,500.  While 
this  estimate  may  have  been  somewhat  excessive,  it  fairly 
appears  that  said  property  was  worth  a  great  deal  more 
than  $2,150,  and  the  discrepancy  between  the  considera- 
tion expressed  and  the  value  of  the  property  is  so  great  as 
to  afford  a  strong  presumption  that  the  intention  of  the 
parties  was  not  to  make  an  absolute  transfer  of  the  title. 
It  is  claimed  by  the  appellants  that  at  the  time  the  bill  of 
sale  was  executed  Thayer  was  credited  with  $500  upon  his 
account  which  it  was  claimed  he  was  owing  at  the  time  to 
Say  ward.  Thayer  disputed  this  and  claimed  that  at  said 
time  Sayward  was  indebted  to  him  for  logs  he  had  deliv- 
ered to  him  over  and  above  the  amount  he  owed  for  mer- 
chandise. In  this  respect  we  think  the  weight  of  the 
testimony  is  with  the  respondents.  The  accounts  were  in 
the  appellants'  possession  and  were  not  produced  upon  the 
trial,  nor  was  the  failure  to  produce  them  satisfactorily  ac- 
counted for.  There  was  no  accounting  between  them  at 
the  time  the  bill  of  sale  was  given  and  there  had  been  none 
previously. 

The  most  that  could  be  claimed  for  this  bill  of  sale  is 
that  it  was  a  conditional  sale  of  the  property,  and  if  this 
claim  could  be  maintained  it  would  operate  to  transfer  the 
title  to  appellant  Sayward  sufficient  for  him  to  maintain 
this  proceeding  to  recover  possession  as  owner. 

While  the  negotiations  were  pending,  Thayer  claims  that 
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he  took  H  chattel  mortgage  to  one  Meigs,  the  agent  of  Say- 
ward  in  charge  of  said  mills,  and  that  he  refused  to  accept 
it,  but  said  that  he  would  take  a  bill  of  sale  of  the  prop- 
erty, claiming,  as  Thayer  testifies,  that  it  would  afford  them 
better  security.  Consequently  the  bill  of  sale  in  question 
was  prepared,  and  with  it  was  a  defeasance  which  was  sub- 
mitted to  said  Meigs  by  Thayer  to  be  executed  and  re- 
turned to  him.  This  instrument  referred  to  the  bill  of 
sale,  and  provided  that  the  property  therein  described 
should  be  reconveyed  to  Thayer,  subject  to  the  following 
conditions: 

''Frouidedj  The  said  W.  H.  Thayer  shall  faithfully  and 
diligently  conduct  and  manage  the  business  of  logging  with 
the  above  described  outfit  and  property,  for  which  purpose 
we  hereby  agree  and  bind  ourselves  to  hire  and  employ, 
and  do  hereby  hire  and  employ,  him  as  manager  for  the 
period  of  three  years  from  the  date  hereof,  and  shall,  from 
the  proceeds  of  said  business,  or  by  other  means  pay  or 
cause  to  be  paid  to  us,  our  executors,  administrators  or  as- 
signs, within  three  years  from  the  date  of  this  instrument, 
the  full  sum  of  his  indebtedness  due  us  for  supplies  and 
cash  to  run  said  camp.'' 

And  it  provided  that  Thayer  might  demand  such  recon- 
veyance at  any  time  within  the  three  years,  upon  the  pay- 
ment of  such  indebtedness. 

This  last  instrument  was  never  executed.  Thayer  testi- 
fies that  Meigs  agreed  to  execute  the  same  and  send  it  to 
him.  That  upon  the  night  when  the  bill  of  sale  was  exe- 
cuted Meigs  claimed  that  he  was  too  tired  to  proceed  with 
the  business  further,  but  would  postpone  it  till  morning, 
and  that  he  only  appeared  in  the  morning  a  few  minutes 
before  the  time  for  Thayer  to  leave  the  mill  for  the  logging 
camp  on  the  steamer  then  about  to  start,  and  that  there- 
upon Meigs  said  he  would  execute  said  instrument  and 
send  it  to  Thayer.  Meigs  denied  having  had  any  such 
conversaticm  and  that  such  a  document  was  ever  submitted 
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to  him  or  called  to  his  attention,  and  he  denied  that  they 
had  ever  talked  about  a  chattel  mortgage.  His  testimony, 
however,  was  overborne  by  that  of  the  respondents.  Had 
such  a  defeasance  as  is  above  described  been  executed,  it 
would  have  tended  strongly  to  support  the  claim  made  by 
appellants  that  at  least  a  conditional  sale  of  the  property 
was  effected.  But  it  appears  that  Sayward,  through  his 
agents,  undertook  to  place  himself  in  such  a  position  that 
he  could  claim  the  property  had  been  absolutely  sold  to 
him.  In  this  he  has  completely  failed  under  the  proofs, 
and  we  do  not  think  that  the  unsigned  document  under  the 
circumstances  should  have  the  effect  of  making  the  trans- 
action a  conditional  sale  instead  of  a  mortgage.  In  a  case 
of  doubt  as  to  whether  an  instrument  is  to  be  treated  as 
effecting  a  conditional  sale  of  property  or  as  a  chattel  mort- 
gage, it  is  generally  resolved  in  favor  of  the  latter.  1  Cob- 
bey  on  Chat.  Mort.,  §94;  Rochwdl  v.  Humphrey^  67  Wis. 
410  (15N.W.  Rep.  394). 

Certain  errors  are  alleged  by  the  appellants  in  rulings 
made  by  the  court  during  the  progress  of  the  trial.  After 
filing  his  affidavit  and  bond,  Sayward  filed  a  complaint 
setting  up  his  claim  to  said  property,  and  upon  a  motion 
of  the  respondents  this  complaint  was  stricken  from  the 
files.  There  was  no  error  in  this,  for  in  such  proceedings 
the  case  is  tried  upon  the  allegations  of  the  affidavit. 

Appellants  contend  that  the  court  erred  in  allowing  the 
respondents  to  show  that  Thayer  claimed  to  be,  and  was, 
in  possession  of  the  propeily  and  conducted  the  camp  after 
the  execution  of  the  bill  of  sale,  because  Thayer  had  signed 
Nickols'  name  to  the  paper  in  question.  Respondents, 
however,  were  not  concluded  by  the  action  of  Thayer  in 
the  premises,  and  had  a  right  to  go  into  the  whole  trans- 
action. 

Appellants  allege  that  the  court  erred  in  rendering  a  judg- 
ment against  them  for  the  amounts  claimed  by  the  respond- 
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ents,  disregarding  the  right  of  appellant  Say  ward  to  be  first 
paid  the  amount  due  him  from  Thayer  upon  his  account 
and  on  the  Holcombe  mortgage;  but  there  was  no  error 
here.  The  court  rendered  the  proper  judgment  in  the 
premises  for  the  amount  of  the  respondents^  claims,  the 
same  not  exceeding  the  value  of  the  property  in  contro- 
verey.  Say  ward  could  not  recover  Thayer's  indebtedness 
to  him  in  this  proceeding,  whatever  legal  proceedings  he 
could  take  with  regard  thereto  thereafter.  Sec.  495,  afore- 
said, provides  for  the  judgment  that  was  rendered  where 
the  claimant  fails  to  make  good  his  title  to  the  property. 

The  appellants  allege  that  the  court  en*ed  in  refusing  to 
permit  them  to  show  the  condition  and  value  of  the  prop- 
erty included  in  the  bill  of  sale  before  and  after  April  7, 
1891.  There  was  no  error  here.  There  was  no  proof 
made  or  offered  that  the  condition  and  quantity  of  the 
property  was  the  same  at  the  particular  times  when  they 
wanted  to  prove  its  value  as  it  was  when  the  bill  of  sale 
wa&  executed. 

Several  other  errots  were  alleged  by  the  appellants,  but 
the  same  go  to  immaterial  matters  and  have  no  bearing 
upon  the  question  as  to  what  the  effect  of  the  purported 
bill  of  sale  was.  Consequently  it  is  unnecessary  to  further 
allude  to  them. 

Affirmed. 

Dunbar,  C.  J.,  and  Stiles  and  Anders,  JJ.,  concur. 
HoYT,  J.,  dissents. 
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[No. 69S.    Decided  March  10. 1898.] 

Joseph  B.  Wood^* Appdlant^  v.  H.   P.  Nichols  and 

Spiro  Bisazza,  Hespondents. 

RESCISSION —  PLACING  PARTY  IN  STATU  QUO  — TENDER. 

In  an  action  to  obtain  the  re-conveyance  of  land  on  the  ground 
of  fraudulent  misrepresentation,  a  tender  of  the  purchase  price  less 
the  commission  paid  the  agent  negotiating  the  sale,  he  being  the 
agent  of  the  party  seeking  rescission,  is  not  sufficient  to  uphold 
the  action.    (Horr,  J.,  dissents.) 

Appeal  from  Superior  Courts  Mason  County. 

C.  W,  Hwrtma^  for  appellant. 
George  D,  BlaJce^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  and  appellant  was  the  owner 
of  certain  land  in  Mason  county,  and  he  employed  the 
respondent  Nichols,  a  real  estate  agent,  to  negotiate  a 
sale  thereof  for  him.  Sometime  thereafter  Nichols,  as  is 
claimed  by  appellant,  informed  him  that  Bisazza,  one  of 
the  respondents,  owned  four  lots  in  Galligher's  Addition  to 
Olympia  which  he  would  give,  with  $300  in  money,  for 
appellant^  s  land,  and  appellant  claims  a  trade  was  nego- 
tiated upon  that  basis. 

It  does  not  appear  that  either  of  the  respondents  had 
seen  said  lots,  or  knew  anything  definitely  as  to  their  value 
or  their  situation.  A  deed  from  respondent  Bisazza  of 
four  lots  was  submitted  to  appellant,  and  the  same  were 
therein  described  as  being  in  Galligher^s  Addition  to 
Brighton  Park.  The  appellant  found  some  fault  with  the 
deed  in  this  particular,  and  also  for  the  further  reason  that, 
a<5cording  to  a  map  which  was  inspected  at  the  time,  it  ap- 
peared  that  there  were  two  additions  platted  at  different 
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times  and  known  respectively  as  Galligher'S 'First  and 
Second  Additions  to  Olympia.  Galligher's  Addition  to 
Brighton  Park  was  a  separate  plat,  without  the  city  limits, 
and  was  not  shown  upon  the  map  inspected.  Some  con- 
ference was  had  at  that  time  between  appellant  and  re- 
spondents and  other  parties  with  reference  to  the  location 
of  said  lots,  and  appellant  claimed  it  was  repi*esented  to  him 
that  said  lots  were  in  Galligher's  First  Addition  to  Olympia, 
and  the  trade  was  consummated. 

Sometime  thereafter  appellant  undertook  to  locate  said 
lots  and  found  them,  as  he  claimed,  situated  in  a  lake  about 
one  hundred  rods  long  and  seventy -five  or  eighty  rods  wide; 
said  lots  being  about  two  hundred  feet  from  the  shore  of 
said  lake  and  covered  with  water  from  ten  to  twenty  feet 
deep;  and  that,  in  consequence  thereof,  the  same  were 
worthless.  And  he  brought  this  action  to  obtain  a  re-con- 
veyance of  the  lands  that  he  had  deeded  to  the  respondent 
Bisazza  therefor. 

No  tender  was  made,  before  the  action  was  commenced, 
of  the  moneys  which  appellant  had  received  from  said 
Bisazza,  nor  was  any  deed  tendered  to  him  of  the  lots  in 
question.  After  the  institution  of  the  suit,  at  the  com- 
mencement of  the  trial,  appellant  made  a  tender  of  a  deed 
to  said  lots  and  the  sum  of  $200  in  money.  It  appears 
and  is  conceded  that  Bisazza  paid  $300  in  money,  $200  of 
it  to  appellant  personally  and  $100  to  Nichols,  who  was 
authorized  to  receive  the  same  by  appellant.  Nichols  re- 
tained this  $100  as  his  commission.  But  appellant  claimed 
that  he  (appellant)  was  entitled  to  $50  of  said  $100.  At 
the  conclusion  of  his  case,  upon  a  motion  therefor  by  re- 
spondents, the  court  dismissed  the  action. 

It  appears  from  the  testimony  introduced  that  the  loca- 
tion of  said  lots  was  misrepresented  to  appellant  at  the  time 
of  said  sale,  and  he  claims  that  such  misrepresentations 
were  fraudulent,  and  that  in  any  event  he  is  entitled  to  re- 

7  —  6  VASH. 


98  WOOD  V.  NICHOLS. 

DissentiDf!^  Opinion — Hoyt,  J.  [6  Wash. 

cover  whether  fraudulent  or  not,  the  parties  having  been 
mistaken  as  to  the  location  of  said  lots. 

The  lower  court  found  that  appellant  had  not  made  out 
a  case  in  this  particular,  and  it  also  found  that  he  could 
not  recover  in  consequence  of  his  not  having  tendered  the 
sum  of  $300  with  a  deed  to  the  lots  to  the  respondent 
Bisazza.  Upon  this  last  ground,  at  least,  the  decision  of  the 
lower  court  must  be  sustained.  .  At  no  time  did  appellant 
oflfer  to  pay  to  Bisazza  the  sum  of  $300,  but  he  proceeded 
upon  the  theory  that  as  $200  was  the  only  money  he  had 
received  individually,  it  was  all  he  was  called  upon  to  re- 
fund. It  is  conceded,  however,  that  Nichols  was  his  agent 
in  the  premises  and  that  the  commission  for  negotiating 
said  sale  was  due  from  him  to  Nichols. 

Under  the  circumstances  appellant  was  in  no  position  to 
maintain  the  suit  and  the  court  properly  dismissed  it. 

Affirmed. 

Dunbar,  C.  J.,  and  Anders  and  Stiles,  JJ.,  concur. 

Hoyt,  J.  [dissentiiig). — I  am  unable  to  concur  in  the 
affirmance  of  the  judgment  in  this  cause.  I  agree  with  the 
majority  of  the  court  that  the  transaction  was  such  that 
the  plaintiff  was  entitled  to  have  it  avoided,  and  have  his 
lots  retuimed  to  him.  I  also  agree  with  them  that  he 
could  only  have  this  done  upon  payment  to  the  defendants 
of  the  three  hundred  dollai*s.  In  my  opinion,  however, 
equity  having  jurisdiction  of  the  matter,  it  should  not  dis- 
miss the  action,  but  should  allow  plaintiff  the  relief  to 
which  he  is  entitled  upon  such  conditions  as  will  fully  pro- 
tect the  rights  of  the  other  parties.  It  does  not  consist 
with  my  idea  of  equity  to  dismiss  a  plaintiff  who  is  shown 
to  be  entitled  to  relief  upon  the  performance  by  him  of 
certain  conditions  simply  for  the  reason  that  he  did  not 
tender  a  compliance  with  such  conditions  at  the  time  he 
commenced  his  action.     I  think  the  proper  course  in  such 
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a  case  is  for  the  court  to  grant  the  relief  upon  condition 
that  plaintiff  shall  do  what  he  ought  to  have  offered  to  do 
before  the  commencement  of  the  action,  and  impose  such 
further  terms  by  way  of  the  costs  of  the  action  as  will  put 
the  defendants  in  as  favorable  a  condition  as  they  could 
have  been  if  the  tender  of  the  conditions  had  preceded  the 
suit.  Under  this  rule  the  judgment  in  the  case  at  bar 
should  be  reversed,  and  the  cause  -  i*emanded  with  instruc- 
tions to  grant  the  relief  prayed  for  by  plaintiff  upon  con- 
dition that  he  re-convey  the  lots,  conveyed  to  him,  by  deec^ 
warranting  against  his  own  acts,  and  pay  to  the  defendants 
the  said  sum  of  three  hundred  dollars,  and  interest  thereon 
from  the  time  he  received  it,  and  all  costs  of  the  action. 


[No.  714.    Decided  March  10,  1893.] 

John  Klosterman,  Appellant^  v.  Charles  Vader,  H  A. 
Terrell  and  R.  C.  Hull,  Respondents. 

fraudulent    conveyances  —  ASSIGNMENT   OF    LEASE  —  CONSIDER- 
ATION. 

The  assignment  of  a  lease  of  wild  lands  will  not  be  set  aside  as  a 
fraud  upon  creditors,  although  the  consideration  therefor  was 
slight,  when  there  is  no  proof  that  the  lease  was  of  some  value. 

Appeal  from  Superior  Courts  King  County, 

Allen  dk  Powell^  for  appellant. 
Sherwood  F,  Oorhomi^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  action  was  brought  to  set  aside  an  as- 
signment of  a  lease  on  the  ground  that  the  same  was  made 
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in  fraud  of  the  rights  of  the  plaintiff  as  a  creditor  of  the 
assignor.  The  lease  assigned  was  for  land  in  a  wild  state, 
with  an  annual  rent  reserved.  There  was  no  proof  tend- 
ing in  any  manner  to  show  that  the  use  of  the  leased  prem- 
ises was  of  any  greater  value  than  the  rent  to  be  paid 
therefor  from  year  to  year.  In  other  words,  the  proofs 
did  not  show  that  the  lease  which  was  assigned  was  of  any 
value  whatever.  Such  being  the  fact,  it  is  doubtful  whether 
the  court  would  aid  plaintiff  in  reducing  it  to  his  posses- 
sion. It  would  seem  that  before  a  creditor  could  ask  the 
• 

interposition  of  a  court  of  equity  he  must  show  that  by  its 
aid  he  can  obtain  something  which  will  be  of  some  value 
in  his  hands.  Whether  or  not  this  be  so  as  a  matter  of 
law,  it  is  clear  that  until  it  was  shown  that  the  lease  was  of 
some  value,  a  small  consideration  would  support  its  assign- 
ment. Upon  the  trial  the  court  below  found  as  a  matter 
of  fact  that  the  assignment  was  made  upon  a  valuable  con- 
sideration sufficient  to  support  it. 

We  have  examined  the  proofs  and  ai-e  satisfied  that  this 
finding  of  the  court  was  warranted.  There  are  some  feat- 
ures of  such  proofs  which  are  open  to  criticism,  but  taking 
them  all  together  and  considering  the  fact  that  the  lease 
was  made  by  a  sister  to  a  brother,  and  was  of  wild  land, 
which,  until  it  had  been  improved  by  the  labor  of  the  lessee, 
would  have  little  or  no  rental  value,  we  think  that  they  can 
all  be  harmonized  and  made  consistent  with  the  fact  that 
the  assignment  was  executed  in  the  best  of  faith,  and  for  a 
consideration  not  disproportionate  to  the  value  of  the  lease. 

The  judgment  must  be  affirmed. 

Dunbar,  C.  J.,  and  Anders,  Scott  and  Stiles,  JJ., 
concur. 
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[No.  722.    Decided  Mardi  10,  1893.]  j3    ^^3 

Seattle  Gas  and  Electric  Light  and  Motor  Company,      «  loi 

86    686 

Appellant^  v.  The  City  of  Seattle,  Respondent.  |~6  loi 

appeal — WEIGHT  OF  TESTIMONY  —  INSTRUCTIONS  —  HARMLESS 

ERROR. 

Where  the  testimony  in  a  damage  ease  is  voluminous  and  con- 
flicting, the  verdict  of  the  jury  will  not  be  disturbed  on  appeal, 
especially  when  the  jury  has  examined  the  premises  and  property 
alleged  to  be  damaged. 

Although  detached  expressions  in  the  court^s  charge  to  a  jury,  if 
considered  as  independent  expressions,  may  be  technically  errone- 
ous, yet  if  the  instructions  as  a  whole,  and  considered  together,  fairly 
state  the  law,  in  nowise  misleading  the  jury,  there  is  no  prejudicial 
error. 

Appeal  from  Superior  Courts  King  County, 

Blaine  &  DeVries  {E,  C.  Hughes^  of  counsel),  for  appel- 
lant. 

George  Donworth^  and  James  B,  Ho^oe^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — In  this  case  it  is  strenuously  insisted 
that  the  verdict  of  the  jury  is  against  the  evidence.  A 
large  claim  for  damages  is  made,  and  the  jury  found  that 
no  damages  had  been  sustained.  The  testimony  is  exceed- 
ingly voluminous,  but  we  have  thoroughly  examined  it  in 
detail,  and  from  such  examination,  especially  considering 
the  fact  that  the  jury  examined  the  premises  and  the  prop- 
erty alleged  to  be  damaged,  we  do  not  think  the  testimony 
presents  that  undisputed  proof  of  damages  which  would 
justify  this  court  in  disturbing  the  verdict  of  the  jury. 

And  after  a  careful  examination  of  the  authorities  cited 
by  both  appellant  and  respondent,  without  particularizing 
or  reviewing  such  authorities  here,  we  are  satisfied  that 
while  detached  expressions  in  the  court's  charge  to  the 
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jury,  if  considered  as  independent  expressions,  might  pos- 
sibly be  technically  erroneous,  yet  the  instructions  as  a 
whole,  and  considered  together,  fairly  state  the  law,  and 
we  are  satisfied  that  the  jury  were  in  nowise  misled  by 
such  instructions.  The  instructions  are  very  lengthy,  but 
it  seems  to  us  that  every  element  of  damage  which  the 
plaintiif  was  entitled  to  recover  could  have  been  properly 
considei'ed  by  the  jury  under  the  instructions  given. 
Stress  is  laid  by  the  appellant  upon  the  following  alleged 
instruction: 

^ '  You  are  further  instructed  that  the  mere  opinion  of  any 
witness  who  has  testified  in  this  case  that  in  his  opinion  the 
damages  which  plaintiff  has  or  will  suffer  by  reason  of  said 
change. of  grade  consists  of,  and  was  of,  a  given  or  named 
amount,  such  opinion  as  to  the  amount  of  damages  is  not 
binding  upon  you  in  any  wise  as  to  the  amount  of  dam- 
ages which  plaintiff  has  sustained,  if  any  damage  it  has 
sustained  whatever." 

And,  of  course,  if  the  court  had  given  any  such  instruc- 
tion some  (]uestion  might  be  raised  as  to  its  soundness. 
But  no  such  instruction  was  given  as  an  independent  prop- 
osition, as  made  to  appear  by  appellant's  brief,  but  the 
language  above  quoted  was  followed  by  the  following  quali- 
fying words,  viz. : 

"If  the  evidence  shows  that  the  opinion  of  the  witness 
or  witnesses  is  based  upon  speculative,  I'emote  or  contingent 
damages  which  may  arise  in  the  future  by  reason  of  some 
additional  improvements  placed  upon  said  premises,  or  if 
the  proof  of  said  witnesses  shows  that  their  opinion  is 
based  either  wholly  or  in  part  upon  some  imaginary  loss 
that  might  occur  in  the  future,  or  is  based  upon  a  stjite  of 
facts  which  might  or  might  not  occur  in  the  future." 

It  is  true  that  a  period  occurs  after  the  word  ''what- 
ever," the  last  word  quoted  by  appellant,  instead  of  a 
comma,  as  there  should  be;  but  the  latter  part  of  the  para- 
graph would  be  entirely  meaningless  and  senseless  except 
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as  a  condition  to  the  first  part;  and  a  glance  at  the  record 
so  plainly  shows  that  the  latter  part  of  the  paragraph  quali- 
fies the  first  part  that  the  criticism  scarcely  merits  a  no- 
tice. Believing  that  there  was  no  error  by  the  court, 
either  in  giving  or  refusing  instructions,  and  that  the  case 
was  fairly  submitted  to  the  jury,  who  are  the  sole  judges 
of  the  credibility  of  the  witnesses  and  the  weight  of  the 
testimony,  the  verdict  must  stand. 
The  judgment  is,  therefore,  affirmed. 

Anders,  Hoyt,  Scott  and  Stiles,  JJ.,  concur. 


[  No.  765.    Decided  March  10, 1H93.] 

William  Wadhams,  Appellant^  v.  Alfred  Page,  Defend- 
mvt^  AND  Joseph  Green,  Respondent, 

APPEAL  —  TIME  OF  FILING  STATEMENT— PARTNERSHIP  —  DISSOLU- 
TION —  NOV  ATION  —  PRACTICE  —  INSTRUCTING  JURY  TO  FIND  FOR 
PLAINTIFF. 

The  time  within  which  a  statement  of  facts  should  be  tiled  on 
appeal  begins  to  run  from  the  date  of  the  judgment  on  a  verdict 
for  the  defendant,  and  not  from  the  date  of  the  verdict. 

An  agreement  between  parties,  whereby  the  partnership  is  dis- 
solved and  one  of  them  released  from  liability  for  past  debts,  does 
not  bind  a  creditor  to  whom  notice  thereof  is  sent,  when  there  is 
no  consent  or  act  of  acquiescence  on  his  part. 

Where  the  defendant  in  an  action  of  debt  admits  the  indebted- 
ness but  sets  up  an  affirmative  defense  which  throws  the  burden  of 
the  issue  oti  him.  and  the  undisputed  proofs  show  a  failure  to  prove 
the  facts  necessary  to  sustain  such  defense,  the  jury  should  be  in- 
structed to  find  a  verdict  for  the  plaintiff. 

Appeal  from  Superior  Courts  King  County. 

Burke^  Shepard  <jfc  Woods^  for  appellant. 

St7*atton^  Lewia  cf^  Gil  man  [Erne^it  S.  Lyons^  of  counsel), 
for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  J.  —  In  our  opinion  a  case  is  no  more  terminated 
by  a  verdict  for  the  defendant  than  by  one  for  the  plaintiff. 
In  either  case  it  is  the  judgment  rendered  upon  such  ver- 
dict that  finally  adjudicates  the  rights  of  the  parties,  and  as 
it  is  conceded  that  the  necessary  steps  were  taken  within 
thirty  days  after  the  rendition  of  the  judgment  upon  the 
verdict,  it  follows  that  the  motion  to  dismiss  for  the  reason 
that  they  were  not  taken  in  time  must  be  denied. 

Plaintiff  brought  the  action  to  I'ecover  of  the  firm  of 
Page  &  Green  an  amount  alleged  to  l>e  due  as  a  balance 
of  account  for  goods  sold  and  delivered.  The  defendant 
Green  in  his  answer  admitted  the  indebtedness  as  set  out 
in  the  complaint,  and  set  up  two  defenses  to  such  claim  — 
Firsts  That  the  same  had  been  fully  paid;  second^  that  the 
said  firm  had  been  discharged  by  reason  of  a  novation  by 
which  it  was  agreed  by  the  said  plaintiff  and  the  said  firm 
of  Page  &  Green  and  Alfred  Page,  one  of  the  members  of 
said  firm,  that  the  plaintiff  would  look  only  to  the  said 
Page  for  the  payment  of  said  account,  and  would  and  did 
discharge  the  said  firm  of  Page  &  Green  from  all  liability 
on  account  thereof. 

The  indebtedness  alleged  in  the  complaint  having  been 
admitted,  the  defendant  was  adjudged  by  the  court  to  have 
the  affirmative  of  the  issue  made  by  his  said  answer.  Upon 
the  trial  such  defendant  not  only  failed  to  make  out  his  de- 
fense of  payment  by  affirmative  proof  showing  that  the 
amount  had  been  paid,  but,  on  the  contrary,  by  his  own 
proof  showed  l)eyond  any  possible  question  that  the  amount 
in  controversy  never  had  l)een  paid  by  anybody.  As  to 
the  second  defense  set  up  in  the  answer,  the  proof  on  the 
part  of  the  defendant  showed  only  that  in  March^  1884, 
the  firm  of  Page  &  Green  had  been  dissolved.  That  as 
between  the  members  thereof  it  was  agreed  that  Page 
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should  be  entitled  to  the  credits  due  said  firm,  and  should 
assume  the  indebtedness  thereof.  That  knowledge  of  the 
dissolution  of  the  said  firm,  and  of  the  fact  that  as  between 
the  partners  Page  was  to  pay  the  indebtedness,  was  com- 
municated to  the  plaintiff  some  time  during  that  month,  or 
the  early  part  of  the  April  following.  He  introduced  ab- 
solutely no  proof  tending  in  the  least  degree  to  show  any 
consent  on  the  part  of  the  plaintiff  to  such  arrangement,  or 
any  agreement  by  him  that  he  would  in  any  manner  dis- 
charge the  firm  of  Page  &  Green  from  liability  and  look 
only  to  said  Page. 

The  only  circumstance  proven  which  could  in  the  most 
remote  degree  tend  to  establish  such  consent  or  promise  on 
the  part  of  the  plaintiff  was  the  fact  testified  to  by  the  de- 
fendant, that  two  years  or  more  elapsed  after  such  dissolu- 
tion l)efore  any  demand  was  made  upon  him  by  the  plaintiff 
for  the  payment  of  the  amount.  Even  this  fact  is  not  very 
satisfactorily  established  by  the  testimony  of  the  defendant, 
for  the  reason  that  he  practically  admits  that  at  an  earlier 
date  he  was  asked  by  a  person  representing  himself  as  the 
agent  of  the  plaintiff  to  make  a  note  to  cover  the  amount  of 
said  indebtedness.  But  assuming  that  the  fact  of  this  delay 
was  established  beyond  any  question,  it  would  not  in  itself 
establish  a  consent  or  acquiescence  on  the  part  of  the  plaint- 
iff in  the  arrangement  between  the  members  of  the  said 
firm  of  Page  &  Green.  That  there  could  be  no  change  of 
the  contract  relations  as  between  the  firm  of  Page  &  Green 
and  the  plaintiff  without  his  consent  or  acquiescence  is 
too  clear  for  argument.  It  follows  that  there  was  an  en- 
tire failure  on  the  part  of  the  defendant  to  prove  one  of  the 
facts  necessary  to  constitute  a  novation  which  would  bind 
the  plaintiff. 

If  it  appeared  from  the  record  that  the  plaintiff  had  con- 
tinued for  a  long  time  to  deal  with  Page,  and  had  received 
money  from  him  and  applied  the  same  upon  his  personal 
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indebtedness,  there  might  be  some  ground  for  contending 
that  such  acts  on  his  part,  coupled  with  a  long  delay  in  at- 
tempting to  assert  the  claim  as  against  the  defendant  Green, 
would  tend  to  prove  a  consent  or  ac<juiescence  on  the  part 
of  the  plaintiff  to  the  arrangement  under  which  the  firm  of 
Page  &  Green  had  dissolved,  and  to  in  some  measure  at 
least  warrant  a  claim  that  the  money  so  paid  by  Page  and 
applied  by  plaintiff  on  his  personal  account,  should  have 
been  applied  upon  the  account  of  Page  &  Green.  But  that 
such  facts  did  not  exist  in  this  case  is  made  very  clear.  It 
is  an  absolutely  undisputed  fact  upon  the  whole  record  that 
every  dollar  of  money  paid  by  said  Page,  or  by  Page  & 
Green,  has  been  applied  upon  the  account  of  the  firm,  and 
that  the  amount  for  which  this  suit  was  brought  remains 
unpaid  after  such  application.  Counsel  for  defendant  at- 
tempted in  his  argument  to  make  something  out  of  the  cir- 
cumstance that  at  the  time  an  account  was  opened  with  said 
Page,  a  remittance  of  $200  by  him  was  credited  to  his  ac- 
count, instead  of  to  the  account  of  Page  &  Green.  But  the 
proof  clearly  shows  that  this  same  $200  was  very  soon  there- 
after credited  to  the  account  of  the  firm  of  Page  &  Green, 
and  the  personal  account  of  Page  charged  therewith.  ■  So 
that  the  situation  is  just  the  same  as  though  said  $200  had 
been  in  the  fii*st  instance  credited  to  the  firm  of  Page  & 
Green. 

There  was  then  no  proof  introduced  by  the  defendant 
tending  to  show  the  existence  of  all  the  facts  necessary  to 
sustain  the  defense  of  novation,  as  pleaded  in  the  answer. 

Under  the  circumstances  of  this  case,  as  made  by  the 
pleadings,  the  plaintiff  was  entitled  to  a  judgment  for  the 
amount  claimed  by  him,  unless  one  or  the  other  of  the  de- 
fenses pleaded  in  the  answer  were  established,  and  as  the 
undisputed  proofs  show  a  failure  on  the  part  of  the  defend- 
ant to  establish  either  of  them,  there  was  nothing  which 
should  have  been  submitted  to  the  jury.     The  defense  was 
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an  affirmative  one,  and  was  subject  to  the  same  rules  as  the 
case  of  a  plaintiff  who  has  the  affirmative  of  an  issue  and 
upon  a  total  failure  to  prove  the  facts  necessary  to  sustain 
it,  should  have  been  taken  from  the  consideration  of  the 
jury.  The  motion  of  the  plaintiff,  made  at  the  close  of 
the  case  of  the  defendant,  that  the  jury  be  instructed  to 
find  a  verdict  for  the  amount  claimed  by  the  plaintiff  in  his 
complaint  should  have  been  granted,  as,  under  the  facts 
established  by  undisputed  proofs,  the  plaintiff  was  entitled 
to  recover. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  the  court  below  to  enter  a  judgment 
in  favor  of  the  plaintiff  for  the  amount  sued  for,  with  in- 
terest thereon  to  date  of  the  entry  of  such  judgment. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 


[No.  771.    Decided  March  10, 1803.] 

The   State   of   Washington,   Respondent^   v.   Geor(»e 

SuFFERiN,  Appellant. 

BURGLARY  —  SUFFICIENCY  OF  INFORMATION. 

An  information  for  grand  larceny  which  charges  the  breaking 
and  entry  of  an  office,  is  sufficient  under  Penal  Code,  §46,  without 
also  charging  that  such  office  was  a  place  where  goods,  merchan- 
dise or  valuable  things  were  kept  for  sale  or  deposit. 

An  information  sufficiently  alleges  burglarious  entry  with  intent 
to  commit  a  felony  when  it  charges  intent  to  commit  grand  larOpny, 
followed  by  a  statement  of  the  acts  intended,  which,  if  carried  into 
effect,  would  have  constituted  such  offense. 

Appeal  from  Superior  Courts  Jefferson  Coxinty, 

Andrew  F.  Burleigh^  for  appellant. 

jff.  E,  Moody^  and  James  A,  Haight^  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Hoyx,  J.  — Appellant  attiicks  the  indictment  upon  which 
he  was  convicted  in  the  court  below  upon  two  grounds  — 
( 1 )  Because  it  was  not  alleged  therein  that  the  office  which 
was  broken  and  entered  was  a  place  in  which  goods,  mer- 
chandise or  valuable  things  were  kept  for  sale  or  deposit; 
and  ( 2 )  because  thera  is  no  sufficient  allegation  that  the  en- 
try was  with  intent  to  commit  a  felony. 

The  argument  in  regard  to  the  first  objection  is,  that  the 
words  office,  shop,  store,  warehouse,  malt  house,  still  house, 
mill,  factory,  bank,  church,  school  house,  railroad  car,  bam, 
stable,  ship,  steamboat  and  water  craft,  as  used  in  our  stat- 
ute, are  each  qualified  by  the  provision  following:  "Or  any 
building  in  which  any  goods,  merchandise  or  valuable 
things  are  kept  for  use,  sale  or  deposit/' 

We  are  unable  to  construe  the  statute  in  this  way.  To 
us  it  seems  clear  that  the  statute  was  intended  to  provide 
that  burglary  may  be  committed  upon  and  in  any  of  the 
places  particularly  specified,  and  in  addition  thereto  upon 
and  in  any  other  building  in  which  any  goods,  merchandise 
or  valuable  things  are  kept  for  use,  sale  or  deposit.  There 
is,  of  course^  a  line  of  decisions  which  hold  that  statutes 
somewhat  similar  to  ours  should  be  construed  as  contended 
for  by  appellant,  but  in  no  case  has  a  statute  just  like  ours 
been  thus  construed.  We  are,  therefore,  free  to  construe 
our  statute  as  we  think  the  legislature  intended,  and  thus 
construing  it  we  are  satisfied  that  an  indictment  which 
charges  the  breaking  and  entry  of  an  office,  without  also 
charging  that  such  office  was  a  place  where  goods,  mer- 
chandise or  valuable  things  were  kept  for  sale  or  deposit, 
is  good. 

As  to  the  other  objection,  it  is  directly  charged  that  the 
entry  was  with  intent  to  commit  a  felony,  and  under  our 
statute  this  alone  would  perhaps  be  sufficient;  but  it  is  not 
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necessary  that  we  should  so  hold  to  sustain  this  indictment, 
as  it  is  further  alleged  that  such  felony  was  grand  larceny, 
followed  by  a  statement  of  the  acts  intended,  which,  if  car- 
ried into  effect,  would  have  constituted  such  offense. 

The  indictment  taken  as  a  whole  sufficiently  charged  the 
crime  of  burglary  under  our  statute,  and  the  judgment 
and  sentence  rendered  thereon  must  be  affirmed. 

Dunbar,  C.  J. ,  and  Scorr  and  Stiles,  J  J. ,  concur. 

Anders,  J.,  not  sitting. 


[  No.  796.    Decided  March  10, 1893.] 

Charles  Dietz,  Respondents  v.  Gustave  Winehill, 

Appellcmt. 

ACTION  FOR  BREACH  OP  CONTRACT  —  LEASE  OF  COMMUNITY  LAND  — 

PARTIES. 

The  fact  that  one  of  two  joint  lessees  paid  all  the  money  on  the 
contract  of  lease  does  not  warrant  an  action  by  him  alone  for 
breach  of  the  contract. 

An  action  for  money  had  and  received  cannot  be  maintained  for 
the  breach  of  a  contract,  although  such  contract  was  invalid  for  the 
reason  that  it  was  a  lease  of  community  lands  executed  by  the  hus- 
band alone. 

Appeal  from  Superior  Courts  King  County. 

Burleigh^  Oamble  cfe  Burleigh^  for  appellant. 

P,  C.  EUavyorth  {Vince  If.  Fahen^  of  counsel),  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  respondent  and  H.  F.  Heuss  jointly 
entered  into  a  written  indenture  of  agreement  with  the  ap- 
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pellant  by  which  they  leased  of  appellant  certain  premises 
in  the  city  of  Seattle.  The  lease,  by  its  terms,  was  to  com- 
mence in  the  future.  The  contract  was  made  June  16, 
1890,  and  the  lease  was  to  begin  October  1,  1890.  In 
pail  performance  of  the  conditions  of  the  lease  respondent 
gave  to  appellant  a  check  for  five  hundred  dollars  payable 
on  demand,  and  respondent  and  Heuss  jointly  executed  a 
due  bill  for  the  remaining  six  hundred  and  twenty-five 
dollars,  payable  on  demand. 

Under  our  view  of  the  law  it  is  not  necessary  to  discuss 
or  state  the  I'easons  which  led  to  the  breaking  of  the  con- 
tract upon  either  side.  Respondent  brought  his  individual 
action  for  the  recovery  of  the  money  paid,  ignoring  the 
lease,  and  not  making  Heuss  a  party  to  the  action.  When 
plaintiff  I'ested  his  case  the  defendant  moved  for  a  non-suit, 
which  the  court  refused  to  grant.  The  evidence  of  the 
plaintiff  plainly  shows  that  the  respondent  and  Heuss 
jointly  executed  the  lease^  and  made  themselves  jointly  re- 
sponsible for  the  payment  of  the  lease  money.  It  may  be 
true,  as  claimed  by  the  respondent,  that  Heuss  has  no  inter- 
est in  the  five  hundred  dollars  which  had  been  paid  by  re- 
spondent, but  the  action  being  brought  on  their  joint 
contract,  and  for  a  breach  of  the  same,  Heuss  becomes  a 
party  interested,  and  the  appellant  has  a  right  to  have  the 
rights  of  all  the  parties  to  the  contract  litigated  in  one 
suit.  If  the  complaint  cannot  be  construed  to  be  an  action 
for  a  breach  of  the  contract,  but  is,  as  asserted  by  respond- 
ent, simply  for  the  recovery  of  the  money  paid,  ignoring 
and  disregarding  the  contract  of  lease,  then  there  is  a  fatal 
variance  between  the  allegations  and  the  proof,  and  the  case 
falls  squarely  within  the  rule  laid  down  by  this  court  in 
Distler  v.  Dahney,  3  Wash.  200  (28  Pac.  Rep.  335). 

It  is  contended  by  the  respondent  that  the  suit  could 
not  have  been  brought  on  the  lease  contract  for  the  reason 
that  the  lessor  who  made  and  executed  the  lease  was,  at 
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the  time  of  its  execution,  a  married  man,  and  that  the  wife 
was  not  made  a  party  to  the  lease,  did  not  sign  the  same, 
and  it  was,  therefore,  void,  and  would  not  sustain  an  ac- 
tion. Even  if  it  were  true  that  the  action  cannot  be  based 
upon  a  contract  for  the  lease  or  sale  of  community  real 
estate  where  the  wife  did  not  join,  it  does  not  follow  that 
it  would  relieve  the  respondent  from  the  obligation  im- 
posed by  the  statute  to  state  the  facts  constituting  his  cause 
of  action.  This  court,  however,  in  the  case  of  hcuica  v. 
Holland^  4  Wash.  64  (29  Pac.  Rep.  976),  where  a  lease 
was  execute<l  of  community  land  by  the  husband  only, 
held  that  the  lease  was  not  void,  and  that  the  lessees  could 
not  avoid  the  perfonnance  of  the  lease  upon  their  part  and 
abandon  the  premises  and  resist  the  payment  of  rent  with- 
out first  giving  the  lessors  an  opportunity  to  execute  to 
them  a  valid  lease.  The  same  principle  was  followed  by 
us  in  Colcord  v.  Leddy,  4  Wash.  791  (31  Pac.  Rep.  320), 
and  in  Hunt  v.  Steams^  5  Wash.  167  (31  Pac.  Rep.  468). 
The  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  grant  the  motion  for  a  non-suit  asked 
by  appellant. 

Anders,  Stiles  and  Hoyt,  J  J. ,  concur. 

Scott,  J.,  concurs  in  the  result. 
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32*1072  [No.  871.    Decided  March  13, 1893.] 

89*fl70! 

The  State  of  Washington,  on  the  relation  of  J.  R, 
McDonald^  Randall  F.  Smith  amd  W.  A,  Butler^  v. 
The  Superior  Court  of  King  County,  and  Hon. 
Richard  Osborn,  one  of  the  Judges  of  said  Courts  Re- 
spondents. 

PROHIBITION — ENFORCING  JUDGMENT  ON  STAY   BOND  PENDING 

APPEAL. 

Prohibition  will  lie  to  prevent  the  superior  court  undertaking 
to  enforce  the  collection  of  a  judgment  against  sureties  on  a  bond 
for  stay  of  execution,  when  notice  of  appeal  from  such  judgment 
has  been  given  and  a  supersedeas  bond  filed  by  the  sureties. 

Original  Application  for  Prohibition. 

Charles  Lovejoy^  for  petitioaer. 
Richard  Winsor^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

ScoTT,  J. — This  is  an  application  for  a  writ  of  prohibi- 
tion against  the  respondent,  directing  him  to  desist  from 
further  proceedings  in  a  case  commenced  in  said  superior 
court,  wherein  Louise  Thompson  is  plaintiflf  and  said  J.  R. 

« 

McDonald  defendant. 

It  appears  that  on  the  9th  day  of  April,  1891,  judgment 
was  rendered  in  favor  of  the  plaintilBf  in  said  action.  There- 
after, on  the  12th  day  of  May,  1891,  said  defendant  exe- 
cuted a  bond,  with  .  the  relators  Randall  F.  Smith  and 
W.  A.  Butler  as  sureties,  for  a  stay  of  execution.  On  the 
5th  day  of  October,  1891,  said  defendant  gave  a  notice  of 
appeal  of  said  action  to  this  court,  and  filed  a  supersedeas 
bond.  On  the  21st  day  of  October,  1891,  said  court,  upon 
the  application  of  the  plaintiff,  entered  judgment  against 
the  relators  Smith  and  Butler,  upon  said  stay  bond;  and 
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on  the  further  application  of  the  plaintiff  on  the  3d  day  of 
November,  1891,  said  court  entered  an  order  commanding 
Butler  to  appear  on  the  5th  day  of  November  following, 
and  answer  on  oath  concerning  his  property.  On  the  3d 
day  of  said  month  of  November  said  court  entered  an  order 
fixing  the  appeal  bond  of  said  Smith  and  Butler  at  the  sum 
of  $6,000,  and  on  the  next  day  said  McDonald,  principal 
defendant,  and  said  Smith  and  Butler,  filed  a  notice  of  ap- 
peal from  the  judgment  upon  the  stay  bond  and  executed 
a  superaedeas  bond  in  said  sum  of  $6,000,  and  on  the  5th 
day  of  November  said  sureties  moved  to  quash  the  pro- 
ceedings against  Butler,  which  motion  was  denied  on  the 
30th  day  of  said  month.  Prior  thereto,  on  the  21st  day 
of  said  month,  on  application  of  the  plaintiff,  said  court 
entered  an  order  for,  and  issued,  execution  in  said  suit; 
and  on  the  21st  day  of  January,  1893,  upon  application 
therefor  by  the  plaintiff,  said  court  issued  a  bench  warrant 
in  said  cause,  commanding  the  sheriff  to  arrest  said  Butler 
and  bring  him  before  the  court  on  the  23d  day  of  said 
month  of  January.  And  thereupon  said  sheriff  did  ari*e8t 
said  Butler,  who  gave  bail  for  his  future  appearance.  And 
it  further  appears  that  said  court  is  pursuing  said  supple- 
mentary proceedings  and  undertaking  to  enforce  the  collec- 
tion of  said  judgments  rendered  against  said  principal 
defendant  and  his  said  sui*eties,  from  all  of  which  appeals 
have  been  taken  as  aforesaid,  and  are  now  pending  in  this 
court. 

The  regularity  of  the  proceedings  upon  said  appeals  is 
not  questioned,  but  the  respondent  insists  that  there  can  be 
no  appeal  from  said  judgments;  that  by  giving  a  stay  bond 
defendant  McDonald  waived  his  right  to  an  appeal,  and 
that  no  appeal  lies  upon  the  part  of  the  sureties  from  the 
judgment  on  the  stay  bond.  However  this  may  be,  these 
are  questions  which  can  only  be  passed  upon  by  this  court. 
The  effect  of  giving  the  notices  of  appeals  and  supersedeas 
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bonds  as  aforesaid  was  to  remove  said  matters  to  this  court, 
and  to  deprive  the  superior  court  of  any  jurisdiction  to  pro- 
ceed in  the  premises  otherwise  than  as  to  the  preparation 
thereof  for  a  hearing  in  this  court  in  pursuance  of  said  ap- 
peals. 

Said  sureties  have  a  right  to  contest  the  validity  of  the 
action  of  the  court  upon  the  stay  bond,  and  we  are  not 
called  upon  in  this  proceeding  to  determine  what  effect  the 
giving  of  such  stay  bond  had  upon  the  right  of  the  princi- 
pal defendant  to  prosecute  an  appeal  in  the  action.  Such 
questions  will  be  heard  upon  the  appeal.  It  is  sufficient 
now  tp  say  that  said  matters  have  been  regularly  appealed, 
and  the  same  are  now  pending  in  this  court.  Consequently 
the  peremptory  writ  must  issue,  and  the  relators  will  re- 
cover their  costs  herein  of  said  Louise  Thompson,  the 
plaintiff  in  said  action. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 


[  No.  793.    Decided  March  14, 1893.] 

Junius  Rochester  and  Carrie  A.  Rochester,  Respond- 
ents^ y.  Estate  of  Sarah  B.  Yesler,  Deceased^  et  al.^ 
Respondents^  Freeman  P.  Ejrkendall  et  al.^  Appel- 
lants. 

STATUTE  OF  FRAUDS  — PAROL   CONTRACT   TO   CONVEY    LAND— POS- 
SESSION TAKEN   AFTER  VENDOR'S  DEATH. 

Where  a  written  contract  for  the  coilveyance  of  land  is  so  in- 
definite that  it  cannot  be  determined  without  resort  to  parol 
testimony,  the  contract  is  not  taken  without  the  operation  of  the 
statute  of  frauds  by  possession  of  the  land  taken  subsequent  to  the 
death  of  the  party  agreeing  to  convey. 

Appeal  from  Superior  Court,  King  County. 
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Greene  <&  Turner^  for  appellants. 

Thompson^  Edsen  cfe  Humphries^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  action  is  based  on  the  following 

contract: 

''Seattle,  W.  T.,  July  30,  1887. 
''Whereas,  J.  B.  Metcalfe  and  his  associates  propose 
to  construct  a  cable  road  along  through  the  line  of  Mill, 
Main  or  Jackson  streets,  in  Seattle,  W.  T.,  and  to  run  cars, 
thereon  and  to  otherwise  equip  and  operate  said  road  which 
shall  run  from,  at  or  near  the  Elliott  Bay  to  Lake  Wash- 
ington along  the  line  of  one  of  said  streets: 

^*Now,  therefore,  we,  the  undersigned  property  holders, 
hereby  subscribe  and  donate  to  said  enterprise,  property 
as  set  opposite  our  names -^contracts  to  convey  said  prop- 
erty, to  be  given  conditioned  upon  the  construction  of  the 
road,  and  deeds  to  same  whenever  the  said  road  shall  be 
completed. 

H.  L.  Yesler,  ten  acres  on  Lake  Washington. 

S.  B.  Yesler,  ten  acres  10. 

J.  B.  Metcalfe." 

And  is  brought  against  the  estate  of  Sarah  B.  Yesler, 
deceased,  by  the  grantee  of  J.  B.  Metcalfe  and  his  associ- 
ates, to  compel  the  execution  of  a  deed  to  the  petitioner, 
Carrie  A.  Rochester,  by  the  administrator  of  the  estate  of 
Sarah  B.  Yesler,  deceased,  and  praying  that  her  title  be 
quieted  as  against  the  estate  and  the  heirs  of  the  said  Sarah 
B.  Yesler,  deceased.  On  the  trial  of  the  cause  the  court 
decreed  that  Carrie  A.  Rochester  was  entitled  to  a  deed  of 
conveyance,  to  be  executed  in  due  form  by  defendant  J.  D. 
Lowman,  administrator  of  the  estate  of  Sarah  B.  Yesler, 
deceased,  for  the  lands  described  in  the  complaint,  and  that 
Lowman  as  such  administrator  execute  such  deed. 

It  is  contended  by  the  appellants — (1)  That  no  jurisdic- 
tion existed  in  the  superior  court  on  such  a  petition  to 
render  the  decree  it  did  upon  the  evidence,  for  the  reason 


116  ROCHESTER  v.  YESLER'S  ESTATE. 

-— -*■■  ■■■■■  ..I  ■  ■■!  ■■■,■  ■.■■■^^■^■■i^.,  ■■■  |fc»»ll.  ■■■ 

Opinion  of  the  Court — Dunbar,  C.  J.  [6  Wash. 

that  the  powers  of  the  court  upon  such  a  petition  were 
statutory,  special  and  limited,  and  confined  to  the  case  and 
procedure  specified  in  the  statute;  (2)  that  even  if  the 
court  did  have  jurisdiction  under  the  petition,  the  peti- 
tioners were  not  entitled  to  specific  performance  upon  the 
evidence. 

The  view  we  take  of  the  last  proposition  renders  un- 
necessary a  discussion  of  the  first.  It  will  be  seen  by 
reference  to  the  alleged  contract  of  July  30,  1887,  that  it 
does  not  constitute  a  written  contract  to  convey  any  par- 
ticular land;  it  is  too  indefinite  to  convey  anything,  and 
resort  must  be  had  to  oral  testimony  to  make  any  contract. 
The  testimony  as  to  what  land  Mrs.  Yesler  intended  or 
promised  to  convey  at  that  time  is  exclusively  oral  testi- 
mony. The  map  spoken  of  by  Metcalfe  is  not  in  evidence; 
it  is  not  referred  to  in  any  way  in  the  written  agreement, 
and  all  the  testimony  concerning  it  is  oral.  We  think  it 
will  be  conceded  that  this  contract  falls  within  the  statute 
of  frauds,  and  therefore  cannot  be  enforced  unless  it  is  re- 
lieved by  possession,  and  we  have  looked  through  the 
record  in  vain  for  any  evidence  of  possession  prior  to  the 
death  of  Mrs.  Yesler.  It  is  no  doubt  true  that  possession 
was  taken  of  the  land  by  ^Metcalfe  and  his  associates,  and 
that  valuable  improvements  were  placed  thereon  after  Mrs. 
Yesler' s  death,  but  such  possession  is  not  sufficient  to  bind 
Mrs.  Yesler,  and  therefore  to  bind  her  estate.  There  must 
have  been  possession  before  her  death,  and  there  must  have 
been  such  a  contract  that  under  its  conditions  a  court  of 
equity  could  have  decreed  a  specific  performance  against 
Mrs.  Yesler.  There  waa  no  such  contract  in  existence  at 
the  time  of  her  death,  and  none  could  grow  into  existence 
after  her  death  to  bind  her  estate.  The  very  terms  of  the 
memorandum  show  that  whatever  undescribed  land  it  was 
that  she  intended  to  convey,  it  was  only  to  be  conveyed 
upon  conditions  to  be  performed,  and  that  no  possession  or 
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any  other  right  was  panted  at  the  time.  There  is  no 
testimony  whatever  tending  to  show  that  there  was  any 
attempt  to'  take  possession  of  the  land  until  after  Mrs. 
Yesler's  death. 

On  the  subject  of  possession  and  improvement,  Junius 
Rochester  testified  as  follows: 

''Q.  When  was  the  railroad  completed?  A.  In  Septem- 
ber, 1888. 

^^Q.  You  think  the  clearing  was  commenced  some  time 
in  1888?    A.  Yes,  I  think  towards  the  first  of  the  year." 

Metcalfe,  who  was  the  inan  who  made  the  alleged  con- 
tract with  Mrs.  Yesler,  who  was  the  organizer  of  the 
company,  and  who  was  the  principal  witness  in  this  case, 
testified  as  follows: 

*'Q.  What  was  done  with  reference  to  taking  possession 
of  this  ten  acres  of  ground  and  improving  it,  if  anything? 
A.  Well,  all  that  part  of  it,  I  am  not  as  familiar  with  as  a 
number  of  others,  but  I  know  that  there  was  clearing  of 
the  land  soon  after  commenced;  about  the  time,  if  I  recol- 
lect right,  or  between  the  time  of  the  beginning  of  the  con- 
struction and  the  completion  of  the  road." 

This  is  all  the  testimony  there  is  as  to  the  time  when 
possession  was  taken  and  improvement  commenced.  This 
testimony  shows  that  such  improvements  were  made,  and 
possession  taken  for  the  purpose  of  making  improvements, 
between  the  commencement  and  finishing  of  the  road,  and 
further  shows  that  the  road  was  not  commenced  until  the 
early  part  of  the  year  1888.  But  Mrs.  Yesler's  death  oc- 
curred August  28,  1887,  so  that  it  is  plain  that  no  posses- 
sion was  taken  of  the  land  in  dispute  and  no  improvements 
made  thereon  until  several  months  subsequent  to  her  death. 

The  judgment  will,  therefore,  be  reversed  and  the  cause 
dismissed. 

HoYT,  SnLES,  Anders  and  Scott,  J  J. ,  concur. 
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[No.  777.    Decided  March  16, 1B93.] 

C.  C.  Bowman,  Respondent^  v.  H.  J.  McGregor,  Respond- 
ent^ W.  B.  Gould,  ds  the  Sheriff  of  Clallam  Coxmty^  and 
The  Puget  Mill  Company,  Appellants. 

REPLEVIN  OF  PARTNERSHIP  GOODS  BY  ONE  PARTNER  —  ENJOINING 

JUDGMENT. 

.  Where  one  partner  has  replevied  partnership  goods  which  had 
been  levied  upon  under  a  judgment  against  his  co-partner»  he  can- 
not enjoin  the  enforcement  of  a  judgment  against  hini  for  the  re- 
turn of  the  goods,  or  for  their  value,  on  the  ground  that  the  goods 
were  the  property  of  an  insolvent  partnership  and  that  he  had  ap- 
propriated them  to  the  use  of  said  partnership. 

Where  the  proof  in  a  replevin  suit  shows  that  the  defendant  has 
merely  a  special  interest  in  the  property  levied  upon  and  does  not 
show  the  amount,  an  erroneous  judgment  against  plaintiff  should 
be  remedied  by  appeal  and  not  by  injunction. 

Appeal  from  Superior  Courts  Clallam  County, 

Struve  i&  McMicJcen^  L.  M.  Lane^  and  James  Kiefer^  for 
appellants. 

Benton  Embree,,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — By  this  action  plaintiff  sought  to  enjoin  the 
enforcement  of  a  judgment  rendered  against  him  in  an  ac- 
tion of  replevin,  in  which  he,  as  plaintiff,  had  been  defeated 
after  a  trial  upon  the  merits. 

There  was  no  allegation  in  the  complaint  that  such  judg- 
ment was  rendered  by  reason  of  any  fraudulent  representa- 
tions on  the  part  of  the  defendants  therein,  nor  of  any 
mistake  of  facts  on  the  part  of  the  plaintiff.  There  was 
an  allegation  that  the  property  taken  by  the  plaintiff  in 
such  replevin  suit  was  not  the  property  of  the  defendant, 
but  was  the  property  of  a  certain  partnership  of  which  the 
plaintiff  was  a  member,  which  had  been  levied  upon  by  the 
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defendant  under  an  execution  issued  upon  a  judgment 
against  the  other  partner  in  said  firm.  Said  complaint 
further  alleged  that  such  partnership  was  insolvent  at  the 
time  of  such  levy,  and  that  the  plaintiff  was  unable  to  re- 
turn the  property  taken  from  the  defendant  in  said  replevin 
suit  for  the  reason  that  he  had  appropriated  it  to  the  uses 
of  said  partnership. 

These  were  substantially  all  the  allegations  tending  to 
show  any  reason  why  the  judgment  at  law  should  not  be 
enforced.  In  our  opinion  they  were  insufficient  for  that 
purpose.  It  is  a  well  settled  principle  relating  to  the  ac- 
tion of  replevin,  that  the  fact  that  the  property  taken  is 
that  of  a  person  not  a  party  to  the  action  is  no  sufficient 
reason  why  there  should  not  be  a  judgment  in  favor  of  the 
defendant  for  the  return  thereof,  or  for  its  value  if  a  return 
cannot  be  had.  This  being  the  established  rule  as  to  such 
actions,  it  follows  that  under  the  allegations  in  this  com- 
plaint the  judgment  for  the  defendant  for  a  return  of  the 
property  or  its  value  was  properly  entered.  And  as  there 
was  no  allegation  of  any  such  change  of  circumstances 
since  such  entry  as  would  warrant  the  intei*ference  of  a 
court  of  equity,  we  are  unable  to  see  any  i*eason  why  it 
should  be  allowed  to  interfere  to  prevent  the  enforcement 
of  such  judgment. 

There  is  a  suggestion  in  the  brief  of  respondent  that  the 
proof  in  the  replevin  suit  showed  that  the  defendant  had 
only  a  special  property  in  the  goods  taken,  and  that  the 
amount  thereof  was  not  shown,  and  that  for  that  reason 
the  judgment  in  replevin  was  erroneous.  However  true 
this  suggestion  might  be,  it  could  afford  no  ground  for  the 
interference  of  a  court  of  equity.  If  such  judgment  was  er- 
roneous, plaintiff  should  have  sought  relief  against  the  same 
by  appeal,  and  having  failed  to  do  so  he  cannot  obtain  such 
relief  by  a  bill  in  equity.  So  far  as  we  can  see,  the  facts 
alleged  in  this  complaint  simply  show  an  ordinary  case  of 
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the  failure  of  the  plaintiff  to  maintain  the  right  to  the  pos- 
session  of  property  which  he  has  taken  in  replevin,  and 
that  as  a  result  of  such  failure  a  judgment  has  been  prop- 
erly entered  against  him  for  the  value  of  the  property. 

The  complication  as  between  the  plaintiff  and  the  other 
member  of  the  partnership,  while  in  some  sense  tending  t» 
show  the  existence  of  facts  involving  other  principles  than 
those  above  stated,  does  not,  in  our  opinion,  when  carefully 
considered,  take  the  case  out  of  the  general  rule.  The  de- 
fendant, as  sheriff,  is  responsible  to  the  partnership  for  the 
property,  and  not  to  the  individual  partner  who  brings  this 
action,  and  the  plaintiff,  as  an  individual  meral^er  of  such 
partnership,  cannot,  in  the  indirect  method  which  he  has 
sought,  assert  the  rights  of  the  partnership  to  the  property 
aorainst  the  claims  of  such  defendant.  If  he  were  allowed 
thus  to  do  it  would  force  the  defendant  to  participate  in 
the  adjudication  of  the  partnership  affairs  at  the  instance 
of  a  single  partner  without  the  intervention  of  the  other, 
or  of  the  creditors  of  the  firm,  who,  under  the  allegations 
of  the  complaint,  would  be  more  interested  in  the  result 
than  anyone  else. 

The  plaintiff  wrongfully  sued  out  the  writ  of  replevin, 
and,  having  done  so,  he  must  answer  to  the  defendant  for 
the  property  thus  wrongfully  taken  possession  of.  As  to 
what  the  rights  of  the  firm  are  as  against  such  defendant, 
we  are  not  now  called  upon  to  adjudicate.  We  are  unable 
to  see  any  reason  why  equity  should  interfere  with  the  en- 
forcement of  the  judgment  in  the  replevin  suit. 

It  follows  that  the  judgment  rendered  in  the  court  be- 
low must  be  reversed,  and  the  cause  remanded  with  instruc- 
tions to  sustain  the  demurrer  t«  the  complaint. 

Dunbar,  C.  J.,  and  Stiles  and  Anders,  JJ.,  concur. 
Scott,  J.,  dissents. 
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Pacific  Manufactuking  Company,  Respondent^  v. 
School.  District  No.  7,  King  County,  Appellant. 

SCHOOLS  AND  SCHOOL  DISTRICTS  —  LIABILITY   FOR  MATERIALS  FUR- 
NISHED CONTRA CTOK8  — constitutional  LAW. 

It  is  not  necessary  that  a  school  district  should  be  made  a  party 
to  a  suit  against  a  contractor  for  materials  famished  in  the  con- 
struction of  a  school  house  in  order  to  subject  the  district  to  liabil- 
ity for  failure  to  take  a  bond  from  the  contractor  as  required  by 
Laws  1887-«»  p.  15. 

Laws  ISST'-d,  p.  15,  requiring  bonds  to  be  taken  by  school  districts 
as  municipal  corporations  does  not  violate  art.  9,  sec.  2,  of  the  con- 
stitution, providing  that  ''the  entire  revenue  derived  from  the  com- 
mon school  fund,  and  the  state  tax  for  common  schools,  shall  be 
exclusively  applied  to  the  support  of  the  common  schools." 

Appeal  from  Superior  Courts  King  County, 

A.  G.  McBride^  J.  F,  MiUer^  and  William  Caldwell^  for 
appellant. 

Boyd  J.  Tallnum^  and  C.  A.  Riddle^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  only  point  of  difference  between  this 
case  and  that  of  Maxon  v.  ScJiool  District  No.  SJ^^  Spokwne 
County^  5  Wash.  142  (32  Pac.  Rep.  110),  is  that  judgment 
had  been  obtained  against  the  contractor  before  the  suit 
was  brought  against  the  district,  and  complaint  is  made  that 
the  district  should  have  been  made  a  party  to  the  former 
suit;  the  evident  answer  to  which  is  that  the  statute  does 
not  so  require. 

It  is  also  urged  that  art.  9,  §  2  of  the  constitution  is  vio- 
lated by  making  the  law  of  1888,  requiring  bonds  to  be 
taken  by  school  districts  as  municipal  corporations.  The 
section  alluded  to  is  as  follows: 

^^The  legislature  shall  provide  for  a  general  and  uniform 
system  of  public  schools.     The  public  school  system  shall 
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* 
include  common  schools,  and  such  high  schools,  normal 
schools  and  technical  sch6ols  as  may  hereafter  be  estab- 
lished. But  the  entire  reoenue  derived  from  the  com/nwn 
school  fund^  and  the  state  tax  for  common  schools^  shall  be 
exclusively  applied  to  the  support  of  the  common  schools. '' 

What  is  meant  by  the  ''common  school  fund"  in  the 
second  section  is  fully  set  forth  in  the  third  section.  As 
yet  there  does  not  appear  to  be  a  "  state  tax. "  But  neither 
of  these  funds  need  be  trenched  upon  to  pay  this  judgment, 
since  the  districts  have  other  resources  which  are  provided 
in  Gen.  Stat,  §§  817,  818,  820.  Sec.  792  makes  it  the 
duty  of  the  boards  of  directors  to  pay  judgments  against 
their  districts. 

Judgment  affirmed. 

DuNBAK,  C.  J. ,  and  Scott  and  Anders,  JJ.  ,  concur. 
HoYT,  J.,  concurs  in  the  result 


[No.  689.    Decided  March  23, 1893.] 

HuTTiG  Bros.  Manufacturing  Co.  and  Bridge  &  Beach 
Manufacturing  Co.  et  al.^  Appellants^  v.  The  Denny 
Hotel  Company,  Cornell  University  et  al, ,  Respond- 
ents, 

MECHANICS'  LIENS  —  FOB  WHAT  MATERIALS — CLAIM  OP  FOREIGN 
CORPORATION  —  NOTICE — VERIFICATION  —  PRIORITY  OF  LIENS  — 
ATTORNEYS'  FEES  —  ESTOPPEL. 

Where  materials  have  been  specially  designed  for  a  certain  build- 
ing and  furnished  the  contractor  therefor,  a  lien  may  be  claimed 
for  the  whole  amount  furnished,  although  only^a  portion  has  been 
used  in  the  construction  in  consequence  of  the  contractor  having 
suspended  work  on  the  building. 

The  filing  of  articles  of  incorporation  by  a  foreign  corporation 
and  the  appointment  of  an  agent  after  the  filing  of  a  lieu  notice. 
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but  before  suit  to  foreclose  same,  is  a  sufficient  compliauce  with  the 
law  relating  to  foreign  corporations  doing  business  within  the 
state. 

Where  a  notice  of  lien  is  prematurely  filed  for  the  reason  that 
the  last  portion  of  the  materials  furnished  had  not  arrived,  although 
on  the  way,  the  claimant  has  a  right  to  file  a  second  notice  after  the 
delivery  of  the  materials. 

Under  §1667,  Gen.  Stat.,  it  is  unnecessary  that  the  attorney  veri- 
fying a  mechanic's  lien  notice  for  a  foreign  corporation  should  be 
specially  authorized  by  appointment  and  the  appointment  tiled  in 
the  office  of  the  secretary  of  state. 

Where  there  is  a  partial  cessation  of  work  upon  a  building  be- 
cause of  differences  between  the  owner  and  contractor,  but  the 
abandonment  of  the  contract  is  not  complete  and  permanent  until 
after  the  furnishing  of  certain  materials,  lien  may  be  claimed 
therefor. 

An  attorney's  fee  of  $2,000  for  enforcing  a  lien  of  $21,000  is  ex- 
cessive and  should  be  reduced  to  the  sum  of  $1,000,  or  lower. 

Under  the  provisions  of  our  statutes,  a  material  man  can  claim 
a  lien  only  from  the  time  he  commenced  to  furnish  materials  for 
the  building,  and  if  such  time  is  subsequent  to  the  creation  of  a 
mortgage  lien,  of  which  he  had  notice,  his  claim  for  materials  is 
subject  thereto. 

A  mechanic's  lien  will  not  date,  for  the  purpose  of  priority  over 
mortgage  and  other  liens,  from  the  time  the  claimant  commenced 
the  preparation  of  the  materials  in  another  state,  which,  by  the 
contract,  were  to  be  delivered  at  a  certain  building  in  course  of 
construction  in  this  state. 

The  fact  that  a  mortgagee  loaning  money  for  the  erection  of  a 
building  on  certain  land  reserves  the  right  in  the  mortgage  to  pay 
liens  that  may  be  created  against  the  property  from  the  amount  of 
the  mortgage  loan,  does  not  make  the  mortgagee  a  party  to  such 
liens  or  estop  him  from  disputing  the  claims  of  lienors. 

Appeal  from  Siiperior  Courts  King  County, 

» 

Wiley ^  iScott  (6  Bostwick^  W.  W.  WiUhire  and  G.  E,  De 
Steiguer^  for  appellant  Huttig  Bros.  Manufacturing  Co. ; 
Swwley  c&  Prouty  and  Emmons  (&  Errvmona^  for  appellant 
Bridge  &  Beach  Manufacturing  Co. ;  Bic7'ke^  Shepard  iSb 
Woodsj  for  appellant  Denny  Hotel  Co. 

Eremo7it  Cole^  for  respondent  Cornell  University. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Several  actions  were  brought  in  the  superior 
court  of  King  county  to  foreclose  liens  against  a  hotel 
building  and  the  ground  upon  which  the  same  is  situated, 
for  materials  furnished  therefor;  the  Denny  Hotel  Com- 
pany being  the  owner  and  Fabian  S.  Potvin  the  contractor 
for  the  erection  of  said  building.  The  causes  were  consoli- 
dated and  tried  together  by  virtue  of  an  order  of  the 
superior  court,  and  three  appeals  have  been  taken  from  the 
decree  therein  rendered.  The  Denny  Hotel  Company  ap- 
peals from  the  decree  establishing  the  lien  of  Huttig 
Brothers  Manufacturing  Company;  and  the  Huttig  Brothers 
Manufacturing  Company  and  the  Bridge  &  Beach  Manu- 
facturing Company  appeal  from  the  provisions  of  said  de- 
cree establishing  the  mortgage  lien  of  the  Cornell  University 
as  prior  to  their  said  liens.  The  appeal  of  the  Denny  Hotel 
Company  as  against  Huttig  Brothers  Manufacturing  Com- 
pany will  be  first  discussed. 

Said  plaintiffs  claimed  a  lien  for  materials  furnished  for 
said  hotel  to  said  Potvin  as  contractor,  amounting  to  S21,- 
000,  and  it  appears  that  of  this  amount  only  $2,300  was 
used  in  the  construction  of  the  building,  said  building  never 
having  been  completed,  and  said  contractor  having  aban- 
doned work  thereon.  It  is  contended  by  the  appellant, 
the  Denny  Hotel  Company,  that  there  can  be  no  lien  for 
materials  furnished  which  were  not  used  in  the  construction 
of  the  building;  and  it  is  further  contended  that  the  right 
to  a  lien  for  the  materials  that  were  used  was  lost  in  con- 
sequence  of  the  respondent  having  intermingled  said  claim 
with  the  claim  for  materials  not  used.  It  is  conceded  that 
said  materials  were  all  furnished  under  a  contract  between 
said  respondent  and  said  contractor,  and  that  the  same  were 
specially  designed  and  made  for  said  building,  and  are 
necessary  to  the  completion  of  the  building;  that  they  have 
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been  delivered  and  are  now  upon  the  premises  at  the  build- 
ing. It  further  appears  that  the  only  reason  why  the  same 
have  not  been  used  is  in  consequence  of  the  contractor 
having  suspended  work.  Under  such  circumstances  we 
think  the  right  to  a  lien  for  all  of  said  materials  exists. 

A  further  point  is  made  by  the  appellant  to  the  effect 
that  there  can  be  no  lien  for  the  reason  that  the  contract  be- 
tween the  hotel  company  and  Potvin  released  the  hotel  com- 
pany from  liability  for  liens;  and  that  the  sub-contractors 
were  bound  to  take  notice  of  this  provision  in  the  original 
contract.  Whether  or  not  such  claim  be  well  founded  as  a 
matter  of  law,  we  find  no  such  provision  in  the  contract  in 
question.  On  the  contrary,  it  contemplates  that  there  may 
be  liens  upon  said  building,  and  provides,  in  case  of  an  in- 
debtedness created  by  said  contractor  at  any  time  exceed- 
ing $20,000  for  labor  on,  or  materials  used  in  or  about, 
said  building,  which  would  be  or  might  become  a  lien 
thereon,  that  the  hotel  company  at  its  option  may  apply 
any  balance  due  or  to  become  due  said  contractor  to  the 
payment  of  said  indebtedness. 

The  further  point  is  made  that  said  respondent,  being  a 
foreign  corporation,  has  no  right  to  a  lien  because  of  not 
having  complied  with  the  laws  of  this  state  relating  to  for- 
eign corporations  doing  business  within  the  state.  It  ap- 
pears that  copies  of  the  articles  of  incorporation  were  filed 
and  the  appointment  of  an  agent  made  before  the  suit  was 
commenced,  but  after  the  filing  of  the  lien  notice.  We 
think  this  was  a  sufllcient  compliance  with  the  law  in  this 
respect. 

It  is  contended  that  the  materials  had  not  all  been  fur- 
nished when  the  claim  of  lien  was  filed,  and  that  a  party  can 
have  no  lien  for  materials  which  have  not  been  furnished 
at  or  prior  to  the  filing  of  the  lien  notice.  It  appears  that 
two  lien  notices  were  filed,  one  on  March  7,  1891,  which 
was  ruled  out  by  the  couil  at  the  trial  on  the  ground  that 
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it  was  prematurely  filed;  but  a  subsequent  notice  filed  May 
13, 1891,  after  the  delivery  of  all  the  materials,  was  ad- 
mitted. The  last  portion  of  the  materials  had  been  shipped 
and  were  on  their  way  here  when  the  first  notice  was  filed, 
but  had  not  yet  arrived.  If  in  consequence  of  this  the  first 
notice  was  prematurely  filed,  it  would  not  deprive  the  re- 
spondent of  the  right  to  file  another  notice  after  all  the 
materials  had  been  delivered. 

It  is  contended  that  an  attorney  for  a  foreign  corpora- 
tion cannot  verify  a  mechanic's  lien  notice  for  such  corpo- 
ration unless  he  is  specially  authorized  by  appointment, 
which  must  be  filed  in  the  secretary  of  state's  office.  Sec. 
1667,  Gen.  Stat.,  provides,  that  such  a  claim  may  be  veri- 
fied by  the  claimant  or  some  other  person.  We  see  no 
reason  why  a  claim  could  not  be  verified  by  an  attorney  of 
the  corporation,  as  was  done  in  this  instance. 

It  is  contended  that  there  can  be  no  lien  in  this  case  be- 
cause the  materials  were  not  furnished  from  the  commence- 
ment on  the  credit  of  the  building  and  premises,  but  were 
furnished  solely  on  the  credit  of  the  contractor.  This  claim 
is  not  well  founded.  After  an  examination  of  the  proofs 
we  do  not  find  anything  to  indicate  an  intention  upon  the 
part  of  the  respondent  to  waive  the  right  to  a  lien,  or  to 
furnish  said  materials  solely  upon  the  credit  of  the  con- 
tractor, or  that  the  same  were  so  furnished.  We  think 
the  contrary  fairly  appeal's. 

It  is  contended  that  a  portion  of  these  materials  were 
furnished  after  the  contractor  had  abandoned  said  contract, 
and  that  there  can  be  no  lien  for  such  materials  for  that 
reason.  It  does  not  appear  that  the  contractor  perma- 
nently severed  his  relations  as  contractor  with  the  hotel 
company  until  about  March,  1891.  Some  work  was  done 
along  at  various  times  up  till  about  that  time,  and  the  con- 
tractor had  charge  of  the  building.  The  most  that  can  be 
claimed  is  that  there  was  a  partial  cessation  of  the  work  at 
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that  time  on  account  of  diiflferences  between  the  hotel  com- 
pany and  said  contractor,  but  said  suspension  was  not  com- 
plete, and  it  was  not  known  that  it  would  be  permanent 
until  about  March,  1891;  and  it  appears  that  the  materials 
in  question  were  all  shipped  before  said  time,  and  in  pur- 
suance of  a  contract  made  by  the  respondent  with  said 
contractor  prior  thereto  and  when  he  was  prosecuting  the 
work,  and  this  point  is  untenable. 

The  court  allowed  an  attorney's  fee  of  $2,000,  and  the 
appellant  alleges  that  this  is  excessive.  There  was  proof 
to  show  that  such  services  were  worth  from  $1,500  to  $2,- 
500,  none  of  the  witnesses  placing  the  value  thereof  below 
$1,500.  However,  we  are  satisfied  that  the  sum  allowed 
was  much  too  large.  It  is  not  the  policy  of  the  law  to 
allow  large  or  exorbitant  attorneys'  fees. 

As  to  the  appeal  of  the  Huttig  Brothers  Manufacturing 
Company  against  the  Cornell  University,  it  appears  that 
the  contract  between  the  hotel  company  and  Potvin  was 
entered  into  July  22,  1889,  and  the  construction  of  the 
building  was  commenced  thereunder  in  August  following. 
The  Huttig  Brothers  Manufacturing  Company,  a  foreign 
corporation,  contracted  with  Potvin  to  furnish  certain  mate- 
rials for  said  building,  and  commenced  the  preparation  of 
said  materials  at  its  place  of  business  in  the  State  of  Iowa, 
in  January,  1890,  and  commenced  to  deliver  the  same  in 
September,  1890.  On  the  28th  day  of  December,  1889, 
the  Denny  Hotel  Company  executed  and  delivered  to  the 
Cornell  University,  a  corporation,  its  three  promissory 
notes,  two  for  twenty-five  thousand  dollars  each,  and  one 
for  fifty  thousand  dollars,  and  secured  the  same  by  mort- 
gage of  the  lands  upon  which  the  hotel  in  question  was 
being  constructed. 

Prior  to  the  time  Huttig  Brothers  Manufacturing  Com- 
pany commenced  to  furnish  materials  for  said  building 
they  had  actual  notice  of  the  execution  and  delivery  of 
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this  mortgage,  and  they  commeiiced  to  furnish  materials 
thereafter.  Fifty  thousand  dollars  of  the  money  secured 
by  this  mortgage  was  paid  January  4th,  and  the  remainder 
March  1,  1890;  the  whole  of  it  was  paid  before  appellant 
furnished  any  materials  for  the  building.  The  lower  court 
rendered  a  decree  establishing  the  lien  of  appellant,  but 
found  and  decreed  that  the  same  was  subsequent  and  sub- 
ject to  the  lien  of  said  mortgage,  and  an  appeal  was  taken 
therefrom. 

The  hotel  building  in  question  was  in  process  of  con- 
struction at  the  time  of  the  execution  of  this  mortgage, 
and  the  money  was  borrowed  with  the  understanding  that 
it  was  to  be  used  in  putting  up  the  building,  and  it  is  con- 
tended by  appellant  that  its  claim  for  materials  furnished 
should  be  held  prior  to  the  mortgage  lien,  for  these  reasons. 

Sec.  1666,  Gen.  Stat.,  provides  that  the  liens  author- 
ized in  that  chapter  are  preferred  to  any  lien,  mortgage 
or  other  incumbrance  which  may  have  attached  subse- 
quently to  the  time  when  the  building,  improvement  or 
structure  was  commenced,  work  done,  or  materials  were 
commenced  to  be  furnished,  etc.  It  is  contended  in  this 
case  that,  as  the  principal  contractor  had  entered  into  the 
contract  for  the  construction  of  the  hotel  and  had  com- 
menced work  thereunder  prior  to  the  execution  of  the 
mortgage,  he  would  have  had  a  lien  paramount  to  the 
mortgage  lien,  which  might  have  included  appellant's 
claim,  and  that,  consequently,  appellant's  lien  should  relate 
back  to  the  time  of  the  making  of  the  original  contract. 

Sec.  1663  provides  that  every  person  performing  labor 
upon  or  furnishing  materials  to  be  used  in  the  construction 
of  any  building,  etc.,  has  a  lien  upon  the  same  for  the 
work  or  labor  done,  or  materials  furnished  by  each,  re- 
spectively, etc.,  and  this  seems  to  contemplate  that  each 
lien  shall  stand  upon  its  own  footing.  Consequently,  ap- 
pellant is  not  in  a  position  to  claim  the  right  to  be  subro- 
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gated  to  the  rights  of  the  contractor  in  this  particular, 
even  if  he  could  have  enforced  a  lien  including  a  claim  for 
the  materials  furnished  by  appellant,  as  paramount  to  the 
mortgage  lien,  without  having  paid  said  claim  or  making 
soch  material  man  a  party  to  the  suit,  if  the  time  within 
which  he  could  claim  a  lien  for  materials  had  not  expired, 
which  we  do  not  decide.  See  Qrowell  v.  Gilmore^  18  Cal. 
370. 

It  may  be  well  to  say,  however,  that  for  aught  that  ap- 
pears the  contractor  has  no  lien.  It  does  not  appear  that 
he  is  attempting  to  enforce  any,  and  it  does  appear  that  the 
building  has  not  been  completed  and  that  work  thereon 
has  been  suspended.  In  any  event,  the  contractor  could 
only  foreclose  for  the  balance  due  him  upon  the  contract 
price,  while,  if  appellant's  claim  is  to  be  maintained,  and 
the  rights  of  sub-contractors  and  material  men  are  to  relate 
back  to  the  time  of  the  execution  of  the  original  contract 
and  the  commencement  of  work  thereunder,  liens  might  be 
enforced  against  the  premises  and  made  prior  to  the  mort- 
gage claim  for  a  much  greater  amount  than  the  original 
contract  price.  Under  the  provisions  of  our  statutes  a 
material  man  can  only  claim  a  lien  from  the  time  he  com- 
menced to  furnish  materials  for  the  building,  and  if  such 
time  is  subsequent  to  the  creation  of  the  mortgage  lien,  of 
which  he  has  had  notice,  his  claim  for  materials  is  subject 
thereto. 

A  great  many  cases  have  been  cited  by  the  appellant, 
and  also  by  the  respondent,  from  different  states,  constru- 
ing the  lien  laws  there  in  force,  many  of  which  are  utterly 
worthless  in  undertaking  to  arrive  at  a  correct  interpreta- 
tion or  construction  of  our  own  laws  upon  that  subject,  as 
the  statutory  provisions  involved  are  so  essentially  differ- 
ent. Some  of  them,  however,  contain  provisions  very  much 
like  our  own,  and  under  the  weight  of  authority  we  think 
that  appellant's  claim  in  this  particular  cannot  be  main- 
tained. 

9—6  WASH. 
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Appellant  contends  that  it  commenced  to  furnish  ma- 
terials from  the  time  that  it  began  to  prepare  the  same  for 
shipment  in  the  State  of  Iowa,  and  in  consequence  of  its 
having  commenced  the  preparation  thereof  before  the  ex- 
ecution of  the  mortgage  its  lien  is  superior  to  the  mortgage 
lien.  But  the  lien  can  hardly  date  from  the  time  appel- 
lant commenced  the  preparation  of  the  materials  in  another 
state.  It  was  to  furnish  the  materials  delivered  at  the  build- 
ing in  the  city  of  Seattle,  and  its  claim  cannot  l)e  held  to 
have  attached  before  the  delivery  thereof.  Williams  v. 
Cliapman,  17  III.  423. 

It  is  also  urged  by  the  appellant  that,  by  i*eason  of  the 
testimony  given  to  the  effecjt  that  the  Denny  Hotel  Com- 
pany borrowed  this  money  for  the  purpose  of  building  the 
hotel,  and  that  the  Cornell  University  had  notice  of  that 
fact,  and  sought  to  protect  itself  in  the  mortgage  against 
any  liens  that  might  be  created  against  the  property  by  1*6- 
serving.  the  right  to  pay  the  same  from  the  amount  of  the 
mortgage  loan,  it  is  estopped  from  disputing  the  claims  of 
the  lienoi's.  The  authorities  are  against  this  proposition, 
however.  The  respondent  had  a  right  to  consider  and  con- 
template the  making  of  improvements  upon  the  property 
as  a  basis  for  making  the  loan  in  question.  And  by  seek- 
ing to  protect  itself  in  the  mortgage  against  liens  which 
might  be  enforced  against  the  property,  it  cannot  bo  held 
to  have  become  a  party  thereto,  or  to  have  assumed  any  lia- 
bility as  to  such  liens.  The  provisions  were  inserted  merely 
for  its  own  protection.  Piatt  v.  Griffith^  27  N.  J.  Eq.  207; 
Moronexfs  Appeal^  24  Pa.  St.  372;  Monroe  i\  West,  12 
Iowa,  119;  1  Jones  on  Mort.,  §  370. 

The  only  questions  raised  in  the  appeal  of  the  Bridge 
and  Beach  Manufacturing  Company  are  disposed  of  in  the 
discussion  of  the  appeal  of  Huttig  Brothers  Manufacturing 
Company,  and  it  is  unnecessary  to  review  them. 

The  decree  of  the  lower  court  will  be  affirmed,  except  as 
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to  the  attorney's  fee  allowed  Huttig  Brothers  Manufactur- 
ing Company,  which  will  be  reduced  to  $1, 000.  In  plac- 
ing it  at  this  amount  we  have  been  governed  by  the 
attorney's  fee  of  $1,000  allowed  the  Bridge  and  Beach 
Manufacturing  Company  in  foreclosing  its  lien  for  a  much 
less  sum,  from  which  there  was  no  appeal.  As  all  parties 
interested  seem  to  have  acquiesced  in  this  allowance,  we 
have  followed  it.  If  it  had  been  appealed  from,  we  would 
have  reduced  both  sums  much  lower. 

In  consequence  of  the  modification  of  the  decree,  the 
Denny  Hotel  Company  will  recover  its  costs  in  this  appeal 
against  the  Huttig  Brothers  Manufacturing  Company. 
The  Cornell  University  will  recover  its  costs  in  the  appeals 
of  the  Huttig  Brothers  Manufacturing  Company  and  the 
Bridge  and  Beach  Manufacturing  Company. 

Stiles  and  Anders,  JJ.,  concur. 

HoYT,  J. ,  not  sitting  at  hearing,  being  disqualified. 
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JUDGMENT  BY  DEFAULT  —  APPEAL  —  PRACTICE. 

Where  judgment  has  been  irregularly  entered  against  a  defend- 
ant by  default,  he  should  seek  a  remedy  by  motion  in  the  court 
below  to  set  aside  such  judgment  before  appealing  to  the  supreme 
court. 

Appeal  from  Superior  Courts  Pierce  County, 

J,  F,  Ramage^  for  appellants. 
H.  Q.  Rowlamd^  for  respondent. 


132  i-V  HE  EYRES'  ESTATE. 


Syllabus.  [6  Wash. 


The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Appellants  by  this  appeal  seek  to  reverse  a 
judgment  alleged  to  have  been  irregularly  entered  against 
them  as  upon  their  default.  The  record  shows  that  no 
motion  was  made  in  the  court  below  to  set  aside  the  judg- 
ment, and  such  being  the  case  this  court  will  not  enter  into 
an  investigation  of  the  merits  of  the  question  as  to  whether 
or  not  such  judgment  was  in  fact  irregularly  entered;  as, 
in  our  opinion,  the  appellants  should  have  sought  a  remedy 
against  such  judgment  by  motion  or  otherwise  in  the  court 
below  before  coming  here.  As  we  refuse  to  enter  into  an 
investigation  of  the  merits,  we  shall  not  affirm  the  judg- 
ment of  the  court  below  but  will  simply  dismiss  the  appeal 
so  that  the  rights  of  the  appellants  to  move  against  the 
judgment  in  the  lower  court  shall  not  be  interfered  with. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 

Anders,  J.,  not  sitting. 


[No.  S66.    Decided  March  23, 1803.] 

In  the  Matter  of  the  Estate  of  Lewis  H,  Eyres^  Deceased: 

Mary  M.  Baker  et  al. ,  AppelUmts^  v.  Jennie  H.  Eyres, 

Respondent. 

APPEAL  NOTICE— TIME  OF  FILING  AFTER  SERVICE. 

Appellant  has  no  right  to  retain  a  notice  of  appeal  after  service 
upon  respondent  beyond  a  reasonable  time,  and  a  retention  of  the 
notice  for  a  period  of  two  months  without  filing  will  justify  the  dis- 
missal of  the  appeal  upon  motion  by  the  respondent,  based  upon  a 
short  record. 

Appeal  from  Superior  Courts  Lewis  County. 

Leroy  A.  Palmer^  for  appellants. 
H.  Jvlius  Miller^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  is  a  motion  to  dismiss  upon  short 
record.  In  response  to  the  motion  to  dismiss,  the  appel- 
lants showed  that  the  judgment  of  the  superior  court  was 
entered  September  26,  1892;  that  they  filed  a  bond  on 
appeal  October  22d,  and  notice  of  appeal  November  2d,  of 
the  same  year.  The  notice  of  appeal,  after  service  upon 
the  opposite  party,  was  retained  by  the  attorney  for  appel- 
lants, until  January  11,  1893.  On  February  20th,  no 
transcript  having  been  filed  in  this  court,  the  respondent 
filed  a  short  record,  and  on  the  2d  day  of  March  gave  notice 
of  motion  to  dismiss,  by  mail,  returnable  March  17th.  On 
the  7th  day  of  March  the  transcript  was  filed  without  any 
showing  justifying  the  delay,  except  that  the  filing  in  this 
court  occurred  within  sixty  days  after  January  11th.  It 
is  claimed  by  the  appellants  that,  inasmuch  as  the  statute 
does  not  prescribe  any  time  at  which  a  notice  of  appeal 
shall  be  filed  in  the  office  of  the  clerk  of  the  superior  court, 
after  having  been  served  upon  respondent,  it  was  his  dis- 
cretion to  retain  it  as  long  as  he  saw  fit,  provided  that  it 
be  filed  within  six  months  from  the  date  of  the  entry  of  the 
judgment.  We  cannot  concede  this  proposition  to  be  cor- 
rect. The  notice  should  be  filed  with  the  clerk  within  a 
reasonable  time,  and  we  find  that,  in  this  instance,  upwards 
of  two  months  was  not  a  reasonable  time.  It  is  evident 
that  the  filing  of  the  transcript  on  the  7th  of  March  was 
due  to  the  prompting  of  the  notice  to  dismiss,  and  we 
think  the  motion  should  prevail.     So  ordered. 

Dunbar,  C.  J.,  and  Scott  and  Hoyt,  JJ.,  concur. 

Anders,  J.,  not  sitting. 
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"XlSi'  CORPORATIONS —CAPITAL  STOCK  —  LIABILITY  OF  SUBSCRIBBRS  — 

jj^  Jgi  SUBSCRIPTIONS  BY   OTHER  CORPORATIONS. 

87*  701 


John  Sghram,  Betipondervt. 


A  corporation  in  this  state  cannot  enforce  subscriptions  to  its 
11  25Sl     stock  until  the  full  capital  stock  has  been  subscribed  for. 

39*  043^         Under  the  laws  of  this  state  one  corporation  cannot  subscribe  to 
I   6   134      the  capital  stock  of  another  corporation. 

Appeal  from  Superior  Courts  King  County, 

Ilawley  cfe  Prouty^  and  Bwrke^  Shepard  <&  Woods^  for 
appellant. 

Hughes^  Hastings  <&  Stedman^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — There  are  two  controlling  questions  in 
this  case: 

JFzrst^  Is  a  subscriber  to  the  stock  of  a  corporation  in 
this  state  liable  for  the  amount  of  his  subscription  upon 
the  failure  of  the  corporation  to  obtain  subscriptions  to  the 
extent  of  the  full  capital  stock;  or,  expressed  in  other 
words,  is  the  obtaining  of  the  subscription  to  the  extent  of 
the  full  capital  stock  a  condition  precedent  to  the  liability 
of  the  subscriber  ? 

Second^  Can  a  corporation  under  the  laws  of  this  state 
become  an  incorporator  by  subscribing  for  shares  in  an- 
other corporation  ? 

On  the  first  proposition  the  contention  by  respondent 
that  the  subscriber  is  not  liable,  we  think,  is  sustained  by 
the  overwhelming  weight  of  authority,  as  well  as  by  right 
reasoning  and  the  plain  principles  of  justice  and  fair  deal- 
ing. While  it  may  be  a  well  recognized  principle,  as  as- 
serted by  appellant,  that  defenses  to  subscriptions  are  not 
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favored  by  the  courts,  the  principle  can  only  be  recognized 
in  its  application  to  inequitable  defenses.  Contracts  of 
subscription  and  capital  stock  of  corporations,  like  other 
contracts,  are  entei*ed  into  by  individuals  with  reference  U) 
the  responsibilities  imposed;  in  this  case,  no  doubt,  with 
reference  to  the  relative  responsibilities  of  the  subscribers 
and  the  character  and  cost  of  the  hotel  to  be  constructed. 
The  inequitable  results  of  holding  the  subscribers  bound  in 
a  case  where  the  whole  amount  of  the  stock  is  not  sub- 
scribed is  set  foilh  with  so  much  clearness  and  particular- 
ity in  Salem  Mill  Dam  Corporation  v.  Ropes^  6  Pick.  23, 
a  leading  case  on  the  subject,  and  the  arguments  and  illus- 
fhitions  of  the  court  in  that  case  are  so  often  i*epeated  and 
so  nearly  univei'sally  endoi*sed,  that  we  will  content  our- 
selves with  a  reference  to  and  an  endorsement  of  the  rea- 
soning in  that  case.  Even  in  the  absence  of  statutory 
requirements,  such  seems  to  be  the  prevailing  holding. 

''It  is  an  implied  part  of  the  contract  of  subscription 
that  the  contract  is  to  be  binding  and  enforceable  against 
the  subscriber  only  after  the  full  capital  stock  of  the  cor- 
poration has  been  subscribed.  This  condition  precedent 
to  the  liability  of  the  subscriber  need  not  be  expressed  in 
the  corporate  charter  nor  the  subscription  itself.  It  arises 
by  implication  from  the  just  and  reasonable  understanding 
of  a  subscriber  that  he  is  to  be  aided  by  other  subscriptions. 
This  rule  is  supported  also  by  public  policy,  in  that  corpo- 
rate creditors  have  a  right  to  rely  upon  a  belief  that  the 
full  capital  stock  of  the  corporation  has  been  subscribed." 
Cook,  Stock  and  Stockholders  (2d  ed.),  §  176. 

"It  is  a  general  principle  that  the  members  of  a  corpo- 
ration cannot  be  required  to  pay  assessments  upon  their 
shares  until  the  company  is  authorized  by  law  to  begin  the 
prosecution  of  its  enterprise.''  1  Morawetz,  Priv.  Corp., 
§137. 

The  capital  of  a  corporation  being  fixed  by  its  charter, 
the  corporation  has  no  authority  to  begin  business  until 
the  whole  amount  of  such  capital  has  been  subscribed. 
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Hence  it  follows  that  the  members  cannot  be  required  to 
pay  assessments  until  the  full  capital  stock  is  subscribed. 

' '  When  the  capital  stock  and  number  of  shares  are  fixed 
by  the  act  of  incorporation  or  by  vote  or  by-law,  no  assess- 
ment can  be  lawfully  made  on  the  share  of  the  subscriber 
until  the  whole  number  of  shares  has  been  taken."  2 
Waterman,  Law  of  Corp.,  §  183. 

'*As  a  general  rule,  where,  on  the  organization  of  a  cor- 
poration, the  number  of  shares  of  the  capital  stock  and  the 
sum  to  be  paid  for  each  share  are  agreed  upon  and  inserted 
in  the  agreement  of  subscription,  the  subscribers  are  not 
bound  to  pay  their  subscriptions  until  the  requisite  number 
of  shares  is  tilled  up  by  subscriptions."  Thompson  on  Lia- 
bility of  Stockholders,  §  120. 

Green's  Brice's  Ultra  Vires  (2d  ed.),  p.  153,  after  stat- 
ing the  rule  that  corporations  having  the  power  to  raise  a 
definite  capital  may  begin  their  business  before  that  capi- 
tal or  any  portion  thereof  is  obtained,  says,  in  note  a\ 

'^The  American  rule  seems  to  be  the  reverse  of  that 
stated  in  the  text;  where  the  number  of  shares  and  the 
amount  of  capital  is  fixed,  the  whole  stock  must  be  sub- 
scribed before  the  corporation  can  begin  business,  unless 
the  constating  instruments  expressly  remove  this  restric- 
tion." 

The  cases  cited  by  these  authors  fully  sustain  the  text, 
and  we  think  the  rule,  in  America  at  least,  is  firmly  estab- 
lished, unless  a  contrary  contention  appears  expressly  or 
by  implication,  either  in  the  charter  or  the  contract  of 
subscriptions. 

But  outside  of  the  decisions  on  general  principles  of  law 
and  equity,  the  statute  of  our  own  state,  it  seems  to  us, 
puts  this  question  bej^ond  a  peradventure.  Sec.  1497, 
Gen.  Stat.,  provides  that  ''no  such  corporation  shall  com- 
mence business  .  .  .  until  the  whole  amount  of  its 
capital  stock  has  been  subscribed."  The  only  object  of 
collecting  assessments  from  the  subscribers  is  to  carry  on 
the  business  of  the  corporation,  and  the  law  prohibiting  it 
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from  commencing  basiness  until  the  whole  amount  of  its 
capital  stock  has  been  subscribed,  by  the  strongest  impli- 
cation at  least,  prohibits  it  from  collecting  assessments  be- 
fore that  condition  is  complied  with.  We  see  nothing  in 
the  articles  of  incorporation  to  take  this  case  out  of  the 
general  rule,  or  that  will  estop  the  subscribers  from  mak- 
ing the  defense  pleaded  herein. 

As  to  the  second  proposition,  a  corporation  can  only  be 
formed  in  the  manner  provided  by  law  and  has  only  such 
powers  as  the  law  specifically  confers  upon  it.  We  do  not 
think  that  a  corporation  was  within  the  contemplation  of 
the  legislature  when  they  used  the  expression  ''two  or 
more  persons, "  in  §  1498,  Gen.  Stat.  It  is  true  that  §  1709, 
Code  Proc,  provides  that  the  term  ''pei'son"  may  be  con- 
strued to  include  the  United  States,  this  state,  or  any  state 
or  territory,  or  any  public  or  private  corporation,  as  well 
as  an  individual.  But  it  does  not  follow,  by  any  means, 
that  the  term  ''person"  is  always  to  be  construed  as  a 
private  corporation  any  more  than  it  is  always  to  be  con- 
strued as  the  United  States. 

Morawetz  on  Private  Corporations,  §  433,  says:  "A  cor- 
poration cannot,  in  the  absence  of  express  statutory  author- 
ity, tecome  an  incorporator  by  subscribing  for  shares  in  a 
new  corporation;  nor  can  it  do  this  indirectly  through  per- 
sons acting  as  its  agents  or  tools;"  citing  Central  R,  R. 
Co.  V.  Pennsylvanid  R.  R.  Co.,  31  N.  J.  Eq.  476.  The 
author,  continuing,  says:  ' ' The  right  of  forming  a  corpora- 
tion is  conferred  by  the  incorporation  laws  only  upon  per- 
sons acting  individually,  and  not  upon  associations. ' ' 

This,  it  seems  to  us,  for  manifest  and  manifold  reasons, 
is  in  accordance  with  public  policy;  and  we  therefore  de- 
cide that  under  the  existing  laws  of  this  state  one  corpo- 
ration cannot  subscribe  to  the  capital  stock  of  another 
corporation.  And,  in  any  event,  in  this  case  the  amount 
of  the  capital  stock  of  the  building  company  was  so  ex- 
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ceedingly  small  compared  with  the  Hmouni  of  the  liability 
which  it  sought  to  assume  (its  subscribed  stock  b^ing  $64, 
000  and  its  capital  stock,  only  $54,000),  that  there  was  no 
apparent  a(>ility  to  pay  the  amount  subscribed;  and  while 
it  may  be  true  that  a  party ^s  contract  will  not  be  held  void 
if  it  is  not  apparent  that  he  is  worth  the  entire  amount  of 
money  necessary  to  carry  it  out  at  the  time  it  is  made,  yet 
the  disparity  here  is  too  great,  and  there  is  not  only  not 
"an  apparent  ability  to  pay,"  but  there  is  an  apparent  in- 
ability to  pay. 

We  find  no  error  in  the  proceedings  of  the  court  below 
and  the  judgment  is  therefore  affirmed. 

Stiles,  An'ders  and  Scott,  J  J. ,  concur. 

HoYT,  J.,  disqualified. 
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[  No.  891.    Decided  March  24,  1893.] 

Edmund  Seymour,  Appellant^  v.  The  City  of  Tacoma, 
Herbert  S.  Huson,  S.  J.  Smyth  and  Tacoma  Light 
AND  Water  Company,  Respondents, 

MUNICIPAL  CORPORATIONS  —  PURCHASE  OP  WATER  WORKS  —  ISSU- 
ANCE OF  BONDS  —  SUBMISSION  TO  VOTERS — REGISTRATION  — 
TITLE  OF  ACT. 

The  provision  of  the  act  of  March  26, 1890  ( Laws  1889-90,  p.  520), 
authorizing  cities  to  purchase  water  works  and  light  plants  which 
had  theretofore  been  erected  by  private  enterprise,  is  sufficiently 
expressed  in  the  title  of  the  act,  which  reads,  "An  act  authorizing 
cities  and  towns  to  construct  internal  improvements,  and  to  issue 
bonds  and  pay  therefor." 

An  ordinance  providing  for  the  purchase  by  a  city  of  the  exist- 
ing plant  of  a  light  and  water  company,  embracing  its  water  works 
and  electric  light  plant,  with  a  certain  exception,  and  that  the  city 
extend  the  water  works  by  a  gravity  system  from  certain  springs, 
•is  sufficient  without  the  ordinance  containing  a  schedule  showing 
the  extent  of  territory  covered,  the  miles  of  pipe  laid  and  of  what 
sizes,  the  sources  of  water  supply  and  the  extent  of  the  rights  of  the 
seller  therein,  the  quantity  of  water  available,  and  if  brought  to  the 
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city  in  aqueduct  or  iiume,  of  what  capacity,  the  capacity  of  the  pump- 
ing stations  and  their  character,  and  the  amount  of  land  and  where 
situate. 

Under  the  act  of  March  26, 1890  (Laws  1889-90,  p.  520).  and  the 
amendment  thereof  (Laws  1891,  p.  826),  the  question  of  purchasing 
water  works  and  light  plant,  and  paying  therefor  with  the  proceeds 
of  bonds,  may  be  submitted  to  the  voters  at  the  same  election  as  one 
proposition. 

It  is  not  necessary  that  the  ordinance  itself  providing  for  the 
purchase  of  water  works  should  be  set  out  in  full  in  the  election 
notice  where  the  latter  contains  a  fair  statement  of  the  matters  to 
be  voted  upon. 

There  is  no  state  law  requiring  registration  of  voters  at  elections 
to  decide  upon  propositions  for  purchasing  water  works  and  light 
plants,  and  bonding  the  city  to  pay  therefor. 

Appeal  Jr<yin  Superior  Courts  Pierce  Gov/nty. 

Alfred  E,  Budl^  for  appellant. 

F.  H,  Murray^  and  Galusha  Parsons^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  The  appellant  sought  to  enjoin  the  holding 
of  an  election  in  the  city  of  Tacoma,  looking  to  carrying 
out  the  scheme  which  is  set  forth  in  the  following  ordi- 
nance: 

"Ordinance  No.  790. 

•*An  ordinance  to  provide  for  the  purchase  of  the  water  works  and 
electric  light  plant,  and  all  such  water  supplies,  riparian  rights, 
rights-of-way,  lands,  lots,  personal  property  and  franchises  as 
are  now  owned  or  operated  by  the  Tacoma  Light  and  Water 
Company  as  part  of  such  water  and  electric  light  plants,  ex- 
cepting their  distributing  system  in  the  town  of  ruyallup;  and 
for  extending  said  water  works  and  making  additions  thereto 
by  the  adoption  of  a  gravity  system  of  water  works;  to  declare 
the  estimated  cost  of  said  additions  and  extension;  to  provide 
for  borrowing  money  to  be  used  in  payment  therefor  by  issuing 
the  negotiable  coupon  bonds  of  said"^  city  for  the  sum  of  two 
million  one  hundred  and  tifty  thousand  dollars;  and  to  provide 
for  calling  a  special  election  for  submitting  such  questions  to 
the  qualihed  voters  of  said  city  for  their  ratification  or  rejec- 
tion. 

^^Be  it  ordained  by  the  City  of  Tacoma: 

'*  Section  1.  That  the  offer  of  the  Tacoma  Light  and 

Water  Company  to  sell  the  water  works  and  electric  light 
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plant,  and  all  such  sources  of  water  supplies,  riparian 
rights  and  rights-of-way,  lands,  lots,  personal  property  and 
franchises  as  are  now  owned  or  operated  by  the  Tacoma 
Light  and  Water  Company,  as  part  of  such  water  and  elec- 
tric light  plants,  excepting  their  distributing  system  in  the 
town  of  Puyallup,  for  the  sum  of  one  million  seven  hundred 
and  fifty  thousand  dollars,  be  and  the  same  is  hereby  sub- 
mitted to  the  qualified  voters  of  the  city  of  Tacoma  upon 
the  terms  and  subject  to  the  conditions  hereinafter  particu- 
larly specified. 

'''Sec.  2.  If  said  city  shall  become  the  owner  of  said 
water  works  and  electric  light  plant  and  sources  of  supply, 
it  will  extend  said  water  works  by  additions  thereto  by  a 
gravity  system,  so  that  the  same  shall  be  sufficient  to  ade- 
quately supply  the  said  city  and  its  inhabitants  with  pure, 
fresh  water  sufficient  for  all  their  necessary  uses,  which 
extensions  shall  be  substantially  as  follows:  Thirty-eight- 
inch  conduit  pipe  from  Patterson  and  Thomas  springs  to 
the  reservoir  of  the  Tacoma  Light  and  Water  Company  in 
the  city  of  Tacoma,  distant  from  said  Patterson  springs 
about  sixteen  miles,  and  distant  about  thirteen  miles  from 
said  Thomas  springs;  connections  from  reservoir  site  to 
station  'B'  of  the  Tacoma  Light  and  Water  Company, 
near  the  intersection  of  Hood  and  O  streets  in  said  city; 
the  erection  of  a  hydraulic  pump  at  a  suitable  junction  of 
the  waters  of  said  springs;  the  estimated  cost  of  which  ex- 
tensions is  four  hundred  thousand  dollars. 

•'Sec.  3.  For  the  purpose  of  borrowing  money  to  be 
used  in  payment  for  said  water  works,  electric  light  plant 
and  sources  of  supply,  and  for  the  construction  of  said  ex- 
tension to  said  water  works,  the  city  of  Tacoma  shall  issue 
its  negotiable  coupon  bonds  for  the  sum  of  two  million  one 
hundred  and  fifty  thousand  dollars,  payable  to  bearer 
twenty  years  from  the  date  thereof,  with  intei'est  at  the 
rate  of  five  per  centum  per  annum,  payable  semi-annually; 
both  pi'incipal  and  interest  shall  be  payable  in  gold  coin  of 
the  United  States  of  America  of  the  present  standard  of 
weight  and  fineness,  at  such  banking  house  or  trust  com- 
pany in  the  city  of  New  York  as  shall  be  designated  in 
said  bonds. 

**Si':c.  4.  The  mayor  is  hereby  authorized  and  directed, 
in  case  of  the  ratification  by  the  qualified  voters  of  said 
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city,  at  an  election  for  the  submission  of  said  proposition 
as  hereinafter  provided,  to  issue  in  the  name  of  said  city, 
signed  by  himself  as  mayor,  attested  by  the  city  clerk 
under  the  seal  of  said  city,  and  countersigned  by  the  city 
controller,  two  thousand  one  hundred  and  fifty  negotii\ble 
coupon  bonds  of  one  thousand  dollars  each,  to  be  desig- 
nated upon  the  face  thereof  '  Water  and  Light  Bonds  of 
the  City  of  Tacoma,"  with  interest  thereon  as  provided  in 
the  third  section  hereof;  which  bonds  shall  be  numbered 
respectively  from  one  to  two  thousand  one  hundred  and 
fifty,  and  shall,  when  so  signed,  attested  and  countersigned, 
be  delivered  by  the  mayor  to  the  sinking  fund  commission 
of  said  city  for  sale  and  negotiation,  as  hereinafter  pro- 
vided. 

'^Sec.  5.  The  said  sinking  fund  commission  shall  nego- 
tiate the  sale  of  said  bonds,  after  having  duly  advertised 
the  same  for  sale  at  least  thirty  days  preceding  the  day  of 
sale:  Provided^  That  said  bonds  shall  not  be  sold  for  less 
than  par  and  accrued  interest.  Said  sinking  fund  commis- 
sion shall,  immediately  upon  the  receipt  of  the  moneys  re- 
ceived for  said  bonds,  pay  all  moneys  so  received  into  the 
city  treasury. 

^'Sec.  6.  In  case  of  the  ratification  of  the  said  proposi- 
tion by  the  qualified  voters  of  said  city,  at  the  special  elec- 
tion herein  provided  for,  the  said  sinking  fund  commission 
is  authorizeid  and  instructed,  upon  the  execution  and  de- 
livery by  the  said  Tacoma  Light  and  Water  Company  of  a 
good  and  sufficient  deed,  with  covenants  of  warranty  to 
vest  in  said  city  a  perfect  title  to  said  water  works,  electric 
light  plant  and  sources  of  supply,  said  deed  to  be  approved 
by  the  city  council,  to  pay  out  of  the  money  received  for 
the  sale  of  said  bonds,  to  the  said  Tacoma  Light  and  Water 
Company,  the  sum  of  one  million  seven  hundred  and  fifty 
thousand  dollars,  the  same  to  be  accepted  by  said  company 
in  full  payment  therefor. 

^^Sec.  7.  That  a  special  election  be  held  in  and  for  said 
city  upon  the  eleventh  day  of  April,  A.  D.  1893,  for  the 
purpose  of  submitting  to  the  qualified  voters  thereof  the 
question,  whether  said  city  shall  purchase  the  water  works 
and  electric  light  plant  and  the  sources  of  supply  owned  by 
said  Tacoma  Light  and  Water  Company,  for  the  sum  of 
one  million  seven  hundred  and  fifty  thousand  dollars,  and 
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construct  additions  and  extensions  thereto  at  an  estimated 
cost  of  four  hundred  thousand  dollars;  and  whether  said 
city  shall  borrow  the  sum  of  two  million  one  hundred 
and  fifty  thousand  dollars,  to  be  used  for  the  payment 
therefor,  and  issue  its  negotiable  coupon  bonds  for  said 
sum. 

'^Sec.  8.  The  form  of  ballot  to  be  used  at  said  election 
shall  be:  'Shall  the  city  of  Tacoma  purchase  the  water 
works  and  electric  light  plant  and  sources  of  supply  of  the 
Tacoma  Light  and  Water  Company  for  the  sum  of  one 
million  seven  hundred  and  fifty  thousand  dollars;  and  con- 
struct extensions  to  said  water  works  at  an  estimated  cost 
of  four  hundred  thousand  dollars,  and  borrow  the  sum  of 
two  million  one  hundred  and  fifty  thousand  dollars,  to  be 
used  for  said  purpose,  and  issue  its  negotiable  coupon 
bonds  therefor.'  All  persons  in  favor  of  said  proposition 
shall  vote  as  follows:  '  For  the  purchase  of  the  water  works, 
electric  light  plant  and  sources  of  supply  of  the  Tacoma 
Light  and  Water  Company,  and  the  construction  of  ex- 
tensions to  said  water  works,  and  the  issuing  of  negotiable 
coupon  bonds  of  the  city  therefor. '  Those  voting  against 
said  proposition  shall  vote  as  follows:  'Against  the  pur- 
chase of  the  water  works,  electric  light  plant  and  sources 
of  supply  of  the  Tacoma  Light  and  Water  Company,  and 
construction  of  extensions  to  said  water  works,  and  the 
issuing  of  the  negotiable  coupon  bonds  of  the  city  therefor. ' 

' '  Sec.  9.  Said  election  shall  be  held  at  such  voting  places 
in  the  several  precincts  of  said  city,  and  shall  be  conducted 
by  such  judges  and  inspectors  of  elections,  as  may  be  here- 
after designated  and  appointed,  and  shall  be  conducted  in 
all  respects  as  provided  by  the  charter  of  said  city  and  the 
general  laws  of  the  State  of  Washington.  The  city  clerk 
shall  give  at  least  thirty  days'  notice  of  the  time,  place 
and  purpose  of  said  election,  and  of  the  proposition  to  be 
submitted  thereat,  together  with  the  form  of  ballot  to  be 
used;  which  notice  shall  be  published  in  the  city  ofiBcial 
newspaper  for  thirty  days  next  preceding  said  election, 
and  shall  be  posted  for  the  like  period  at  all  of  the  places 
designated  therein  for  holding  said  election. 

''Sec.  10.  This  ordinance  shall,  immediately  after  its 
passage  and  approval  by  the  mayor,  be  published  in  the 
official  newspaper  of  said  city  for  three  days  consecutiyely, 
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and  shall  take  effect  upon  the  expiration  of  such  publica- 
tion/' 

The  following  are  the  points  raised  as  objections  to  the 
validity  of  the  ordinance  as  the  basis  for  the  popular  vote 
on  the  proposition  to  be  submitted:     , 

1.  The  action  sought  to  be  taken  by  the  city  is  under 
authority  of,  and  in  accordance  with,  the  provisions  of  the 
act  relating  to  internal  improvements  in  cities  and  towns, 
approved  March  26,  1890  (i.aws  1889-90,  p.  520),  as 
amended  March  9,  1891  (Laws  1891,  p.  326);  and  it  is 
contended  that  this  act,  in  so  far  as  it  is  a  grant  of  power 
to  ^'^purchase^^'*  is  void  for  the  reason  that  it  is  not  men- 
tioned in  the  title  of  the  act  which  relates  merely  to  ''con- 
struction,'^'' 

2.  The  ordinance  fails  to  specify  the  works  and  plant 
with  sufficient  detail  to  enable  the  taxpayers  to  determine, 
without  going  to  other  sources  of  information,  the  expe- 
diency of  purchasing  the  property  offered,  and  at  the  price 
named. 

3.  The  act  provides  that  the  ratification  of  the  system 
or  plan  proposed  and  the  assent  to  the  incurring  of  indebted- 
ness shall  be  submitted  to  the  voters  as  separate  questions. 

4.  The  ordinance  provides  by  its  terms  that  the  prop- 
osition therein  contained  shall  be  submitted  to  the  voters, 
while  the  act  i*equires  that  the  ordinance  itself  shall  be 
submitted. 

5.  The  amendments  to  the  registration  law  enacted  in 
1893  having  become  a  law  March  7th,  there  could  be  no 
election  April  11th,  because  the  terms  of  the  law  and  cer- 
tain provisions  of  the  city  charter  would  not  give  sufficient 
time  for  a  fair  or  effective  registratign  of  voters. 

The  city  of  Tacoma  is  a  city  of  the  first  class,  organized 
under  a  freeholders^  charter  in  1890,  and  its  position  is, 
that  as  a  city  of  that  class  it  is  not  dependent  upon  the  act 
of  1890,  above  referred  to,  either  for  its  authority  to  pur- 
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chase  water  or  light  plants,  or  for  its  power  to  issue  bonds 
therefor;  nor  is  it  bound  by  the  requirements  of  that  act 
when  it  proceeds  to  acquire  property  of  the  character  here 
in  question.  In  support  of  this  position  our  attention  is 
called  to  the  fact  that  the  original  legislative  charters  of 
the  same  city  all  had  more  or  less  in  them  in  the  way  of 
authority  to  provide  and  maintain  water  works  (Laws  of 
1876,  p.  168;  1881,  p.75;  1883,  p.  319;  1886,  p.  197);  in 
some  of  them  the  maintenance  of  lighting  systems  was  in- 
cluded; and  purchase  was  more  than  once  specified  as  the 
means  by  which  such  institutions  might  be  acquired. 

And  again  it  is  pointed  out  that  two  days  before  the  act 
of  March  26,  1890,  was  approved,  another  act,  known  as 
the  ''enabling  act''  (Laws  1889-90,  p.  216),  for  cities  of 
the  first  class,  was  approved,  with  the  following  as  powers 
expressly  enumerated  in  §  6: 

"Paragraph  14.  To  provide  for  erecting,  purchasing  or 
otherwise  acquiring  water  works  within  or  without  the  cor- 
porate limits  of  said  city,  to  supply  said  city  and  its  inhab- 
itants with  water,  or  to  authorize  the  construction  of  same 
by  others  when  deemed  for  the  best  interests  of  such  city 
and  its  inhabitants,  and  to  regulate  and  control  the  use  and 
price  of  the  water  so  supplied. 

"Paragraph  15.  To  provide  for  lighting  the  streets  and 
all  public  places,  and  for  furnishing  the  inhabitants  thereof 
with  gas  or  other  lights,  and  to  erect  or  otherwise  acquire 
and  to  maintain  the  same,  or  to  authorize  the  erection  and 
maintenance  of  said  works  as  may  be  necessary  or  con- 
venient therefor,  and  to  regulate  and  control  the  use 
thereof. ' ' 

The  fourth  paragraph  of  the  same  section  authorized 
the  borrowing  of  money  for  corporate  purposes  and  the 
issuance  of  negotiable  bonds  therefor  in  such  manner  as 
should  be  prescribed  in  its  charter;  and  this  provision  was 
somewhat  amplified  in  the  charter  adopted.  Unquestion- 
ably, if  the  act  of  March  26,  1890,  had  never  been  passed, 
the  provisions  of  the  act  of  March  24th  must  have  been 
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held  to  empower  the  city  of  Tacoma  to  acquire  water  and 
lighting  plants  and  to  issue  negotiable  bonds  to  pay  the 
cost  of  the  same;  and  if  her  charter  prescribed  the  n\anner 
and  conditions  of  issuing  the  bonds,  in  compliance  with  the 
constitutional  requirements,  she  could  now  proceed  without 
hindrance  from  this  appellant  on  the  grounds  here  alleged. 
This  inferentially  appears  from  the  language  of  ^^para- 
graph four/^  above  mentioned,  which  limits  the  indebted- 
ness possible  to  ten  per  cent,  of  the  city  assessment  roll; 
whereas,  under  the  constitution,  all  above  five  per  cent, 
would  be  void  unless  procured  for  water,  light  or  sewers. 
Whether  the  charter  does  prescribe  any  manner  or  condi- 
tions of  issuing  bonds,  we  shall  not  now  examine,  however, 
for  reasons  which  we  think  are  found  in  the  law,  and  which 
obviate  the  necessity  of  it. 

Prior  to  the  acts  of  1890,  so  often  mentioned,  cities  did 
not  have  the  right  to  create  indebtedness  by  the  issuance 
of  negotiable  bonds.  The  act  of  February  26th  (Laws 
1889-90,  p.  225)  extended  to  every  incorporated  town 
then  existing  the  right  to  borrow  money  and  fund  its  debts 
in  aid  of  municipal  purposes.  The  enabling  act  of  March 
24th  continued  these  rights  to  such  cities  of  the  first  class 
as  chose  to  come  under  its  provisions;  but  the  general 
municipal  incorporations  act  of  March  27th  withheld  these 
powers  from  cities  of  the  lower  classes,  until  1891,  when 
the  oversight  was  corrected  by  the  act  of  March  7th  of 
that  year  (Laws  1891,  p.  261),  and  all  cities  in  the  state, 
whether  old  or  new,  were  placed  upon  the  same  footing. 
All  cities,  however,  were  empowered,  by  the  act  of  March 
269  1890,  to  construct  internal  improvements,  and  to  issue 
bonds  to  pay  therefor.  At  that  time  the  city  of  Tacoma 
was  existing  under  its  charter  of  1886;  for  although  on 
March  24ih  the  <' enabling  act"  had  been  approved,  with 
an  emergency  section,  it  was  a  mere  dormant  statute  until 
each  city  to  which  it  was  applicable  should  elect  to  adopt 
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a  charter  in  accordance  with  its  I'equirements.  In  the 
meantime  the  act  of  March  26th  was  the  source  of  its 
power,  the  measure  of  its  authority  and  the  law  of  its  pro- 
ceedings in  the  construction  of  internal  improvements  by 
the  issuance  of  bonds  to  pay  therefor. 

But  with  this  law  thus  impressed  upon  her,  and  under 
the  proviso  of  the  constitution  that  in  framing  her  freehold- 
ers' charter  she  must  make  it  consistent  with,  and  take  it 
subject  to,  the  laws  of  the  state,  it  is  suggested  that  because 
of  the  powers  enumerated  in  the  '^ enabling  act"  the  gen- 
eral law  existing  at  the  time  she  adopted  her  new  charter 
(the  act  of  March  26th)  should  be  held  to  be  no  longer  of 
any  binding  force  as  to  her.  The  answer  to  this  proposi- 
tion, it  seems  to  us,  is  found  in  the  further  expression  of 
the  constitution  (art.  11,  §  10),  that  the  new  charter  should 
'  *  supersede  any  existing  charter  [of  1886  ]  including  amend- 
ments thereto,  and  all  special  laws  inconsistent  with  such 
charter."  General  laws  were  not  to  be  affected  and  cannot 
have  been  affected  unless  there  be  found  in  the  "enabling 
act"  such  positive  expressions  as  would  amount  to  a  re- 
peal of  the  general  law,^r^  tanto^  under  the  rules  for  inter- 
preting statutes. 

But  the  mere  fact  that  the  power  to  provide  water  works, 
light  plants  and  sewers,  and  to  pay  for  them  with  money 
raised  by  bonds,  is  conferred  over  again  would  not  suffice 
to  construe  a  repeal  therefrom.  All  that  is  necessary  to 
harmonize  the  two  laws  is  to  construe  the  authority  to  bor- 
row money  and  issue  bonds  contained  in  paragraph  four  of 
the  fifth  section,  as  subordinate  to  the  provisions  of  the 
other  act  which  was  passed  at  a  later  day,  although  in  the 
same  session;  and  we  believe  that  when  this  is  done  the  true 
intent  of  the  legislature  will  be  carried  out. 

Now  to  consider  appellant's  points  in  their  order: 

1.  The  subject  of  the  act  of  March  26, 1890,  included 
the  purchase  of  water  works  and  light  plants  which  had 
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theretofore  been  erected  by  private  enterprise.  The  first 
section  proves  it  to  a  verbal  demonstration.  The  title, 
however,  is:  "An  act  authorizing  cities  and  towns  to  con- 
struct internal  improvements,  and  to  issue  bonds  and  pay 
therefor,  and  declaring  an  emergency."  Ordinarily,  the 
meaning  of  the  word  "construct''  in  the  sense  here  meant 
would  be  to  build  or  make;  but  to  give  the  law  any  effect 
whatever,  it  must  have  been  known  to  the  legislature  that 
more  than  the  mere  cost  of  construction  involving  the  labor 
necessary  would  have  to  be  implied.  In  making  every  such 
improvement,  the  machinery  and  piping  must  be  purchasied, 
and  they  constitute  a  very  large  proportion  of  the  cost. 
But  that  is  not  all.  In  building  systems  of  water  works 
especially  two  other  things  must  be  looked  after,  unless  the 
cities  for  which  they  are  provided  lie  immediately  upon  the 
lake  or  stream  which  furnishes  the  source  of  supply;  these 
are  the  right  to  take  water,  and  the  necessary  land  for 
rights-of-way,  reservoii'S  and  buildings  for  machinery. 

If  one  should  contract  with  another  for  the  construction 
of  a  house,  no  one  would  suppose  for  a  moment  that  the 
agreement  to  "construct"  implied  an  agreement  to  furnish 
the  land  whereon  the  house  must  stand;  but  a  gross  contract 
to  "construct"  a  system  of  water  works  for  the  city  of 
Tacoma,  with  Green  river  as  a  source  of  supply,  and  turn 
it  over  ready  for  operation,  would  certainly  imply  that 
when  the  works  were  finished  the  perpetual  right  to  have 
them  remain  where  they  were,  with  the  waters  of  Green 
river  flowing  into  them,  should  be  secured  to  the  city. 
Thus,  under  this  power  to  construct,  all  but  the  mere  labor 
would  be  accomplished  by  purchase  in  most  cases,  and 
there  would  seem  to  be  no  good  reason  why  water  rights, 
land,  pipes  and  machinery  should  not  be  purchased,  al- 
though they  be  already  in  use  for  a  like  purpose.  The 
labor  only  is,  therefore,  left  unprovided  for. 

Moreover,  at  the  time  this  law  was  passed,  it  was  sup- 
posed by  the  legislature,  as  the  body  of  the  act  shows,  that 
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some  of  the  cities  of  the  state  already  had,  or  would  have, 
both  water  and  lighting  systems,  the  property  of  private 
persons  or  corporations  which  it  would  be  desirable  tq  ac- 
quire; and  probably  the  expression  of  the  authority  to 
purchase  or  condemn  such  existing  plants  was  due  to  the 
economical  reason  that  wherever  such  private  works  are  of 
anything  like  adequate  capacity  to  supply  the  requirements 
of  the  cities  in  which  they  exist,  the  successful  operation 
of  rival  works  by  those  cities  would  be  more  than  doubtful, 
since  all  such  businesses  are  in  their  nature  monopolies  and 
not  subject  to  the  ordinary  laws  of  supply  and  demand. 
It  might  be  that  in  some  cases  an  existing  water  company 
would  be  in  possession  of  the  only  practicable  supply,  with 
a  complete  system  of  machinery,  reservoirs  and  distribut- 
ing pipes,  and  it  might  even,  in  such  an  instance,  be  desir- 
able that  the  city  should  own  and  operate  its  own  water 
works.  But  it  would  be  oppression  of  the  most  tyrannical 
kind  to  take  away  from  the  water  company  its  source  of 
supply  without  at  the  same  time  taking  the  rest  of  its 
plant;  and  yet  that  city,  according  to  the  argument  of  the 
appellant,  would  be  shut  out  from  the  benefit  of  this  law. 

As  showing  how  the  legislature  which  passed  this  act  re- 
garded  the  matter,  we  may  refer  to  the  emergency  section. 
After  having  provided  in  the  first  section  for  constructing, 
purchasing,  condemning,  adding  to  and  maintaining  these 
works,  the  seventh  section  recited  that,  whereas  there  was 
no  law  in  this  state  authorizing  cities  and  towns  to  con- 
struct internal  improvements  and  to  issue  bonds  to  pay 
therefor,  an  emergency  existed  which  justified  its  immedi- 
ately taking  effect.  Now  an  emergency  clause  in  our  legis- 
lation is  the  last  thing  passed  upon,  after  the  bill  itself  has 
received  a  constitutional  majority  in  both  houses.  So  there 
could  have  been  no  misunderstanding,  and  the  word  '^  con- 
struct^^ was  supposed  to  be  sufficient  to  cover  all  that  was 
granted  in  the  first  section. 

The  object  of  the  requirement  that  the  subject  of  an  act 
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shall  be  expressed  in  its  title  is,  that  no  person  may  be  de- 
ceived as  to  what  matters  are  being  legislated  upon.  The 
real  purpose  of  this  act  would  have  been  better  expressed 
had  the  word  "provide'"  been  used,  but  we  think  the  word 
''^construct, "  under  all  the  circumstances,  may  be  accorded 
a  similar  meaning,  rather  Ihan  to  defeat  the  operation  of 
what  is  probably  the  most  important  feature  of  this  law, 
upon  the  technical  significance  of  a  word,  where  it  can 
hardly  be  contended  that  anyone  was  likely  to  be  deceived. 
As  the  constitution  has  not  indicated  the  degree  of  particu- 
larity necessary  to  express  in  its  title  the  subject  of  an  act, 
the  courts  should  not  embarrass  legislation  by  technical  in- 
terpretations based  upon  mere  form  or  phraseology.  The 
objections  should  be  grave,  and  the  conflict  between  the 
statute  and  the  constitution  palpable,  before  the  judiciary 
should  disregard  a  legislative  enactment  upon  the*sole 
ground  that  the  double  subject  was  not  fully  expressed  in  • 
the  title.  Montclair  v,  JRamsddl^  107  U.  S.  146  (2  Sup. 
Ct.  Rep.  391). 

2.  As  to  the  second  point,  we  think  the  ordinance  was 
sufficient.  What  was  said  by  this  court  in  Metcalfe  v.  Se- 
(Utle^  1  Wash,  on  page  300  (25  Pac.  Rep.  1010),  as  to  the 
necessity  of  disclosing  to  the  votere  the  system  or  plan  of 
works  proposed,  is  invoked  to  support  the  proposition  that 
the  ordinance  should  contain  a  schedule  showing  the  extent 
of  territory  covered,  the  miles  of  pipe  laid  and  of  what 
sizes,  the  sources  of  water  supply  and  the  extent  of  the 
rights  of  the  seller  therein,  the  quantity  of  water  available 
and  how  brought  to  the  city,  and  if  in  an  aqueduct  or  flume, 
of  what  capacity,  the  capacity  of  the  pumping  stations  and 
their  character,  the  amount  of  land  and  where  situate. 

The  statute  does  not  require  any  such  thing,  nor  do  we 
think  it  would  be  reasonable  in  any  case  to  require  it.  If 
it  were  proposed  to  construct  anew  all  of  the  works  in- 
tended to  be  purchased  in  this  case,   no  such  particular 
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inventory  could  be  expected,  and  it  would  not  he  necessary 
to  have  it  in  order  that  the  entire  scheme  might  be  made 
known  to  the  voters. 

The  system  or  plan  here  is  to  be — Firsts  The  existing 
plant  of  the  Tacoma  Light  and  Water  Company,  embracing 
its  water  works  and  electric  ligfet  plant,  excepting  its  dis- 
tributing system  in  the  town  of  Puyallup;  secondly^  an 
extension  of  the  water  works  by  a  gravity  system  from  the 
Patterson  and  Thomas  springs,  sixteen  and  thirteen  miles 
distant,  respectively.  If  any  person  who  has  been  a  resi- 
dent of  the  city  of  Tacoma  long  enough  to  vote  upon  the 
question  cannot  understand  this  as  a  system  or  plan,  he 
would  never  do  so  upon  reading  a  schedule  of  pipes, 
pumps,  etc.  It  might  as  well  be  demanded  that  both 
chemical  and  microscopical  analyses  of  the  water  from  each 
source  of  supply  be  made  a  part  of  the  ordinance.  The 
(juality  of  the  water  would  be  a  very  important  item  of 
consideration  in  connection  with  any  scheme  of  this  kind; 
but  the  statute  was  not  intended  to  prescribe  details. 
Something  must  be  entrusted  to  the  mayor  and  council, 
and  it  is  to  be  presumed  that  they  will  see  after  titles,  size 
of  pipes,  capacity  of  pumps,  permanency  and  purity  of 
supply,  and  all  such  matters  of  detail,  and  that  general  in- 
formation will  naturally  be  diffused  through  the  community 
upon  all  these  subjects  during  the  period  of  notice. 

3.  Under  the  amendment  to  g  2  of  the  act,  made  in  1891 
(Laws,  p.  326),  if  the  city  authorities  desire,  they  may 
submit  two  propositions  to  the  voters  at  the  same  election, 
viz. :  ( 1 )  Will  you  adopt  this  system  or  plan  and  pay  there- 
for out  of  the  current  revenue?  (2)  Will  you  adopt  it  and 
pay  for  it  with  the  proceeds  of  bonds  i  On  the  other  hand, 
either  proposition  may  be  submitted  alone,  as  is  intended 
in  this  case.  The  mere  adoption  of  the  system  or  plan 
would  not  amount  to  anything  in  any  case,  unless  a  means 
of  payment  went  with  it;  and  this  is  especially  so  where 
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an  expensive  plant  is  to  be  purchased.  The  change  in  the 
language  of  the  statute  has  not  bettered  it.  It  is  still  awk- 
wanl.  But  in  our  judgment  it  either  means  just  what  it 
did  before,  or  it  means  nothing,  so  far  as  providing  these 
works  without  going  into  debt  is  concerned.  We  will  not 
convict  the  lawmakers  of  an  absurdity  by  holding  that  they 
meant  that  a  system  or  plant  might  be  adopted  without 
regard  to  realization  or  payment. 

But,  it  is  said,  the  votei*s  in  this  case  might  be  willing 
to  adopt  the  system  proposed,  but  not  at  the  price  named; 
to  which  it  is  enough  to  say  that  the  statute  does  not  con- 
template trial  or  half-way  elections.  It  must  be  presumed 
in  any  such  case  that  the  city  authorities  have  done  their 
part,  and  that  the  proposal  submitted  is  in  their  judgment 
wise;  after  which  the  voters  must  say  whether  they  are 
satisfied  to  have  the  round  proposition  adopted  or  rejected. 

4.  It  is  conceded  by  appellant  that  the  electors  are  not 
called  upon  to  vote  for  or  against  the  ordinance,  but  he 
contends  that  the  election  notice  should  contain  the  ordi- 
nance in  full  in  order  that  the  votei*s  may  be  apprised  of 
the  exact  proposition  submitted.  *   , 

By  i$  47  of  the  charter,  every  ordinance  is  required  to  be 
published  in  the  otiicial  newspaper  for  three  days  consecu- 
tively, within  ten  days  after  its  passage.  After  this  a 
thirty  days'  publication  of  a  notice  of  election,  containing 
a  fair  statement  of  the  matters  to  be  voted  upon,  ought  to 
satisfy  all  reasonable  requirements.  The  city  is  not  called 
upon  to  thrust  information  upon  the  electors,  but  to  give 
them  fair  notice  of  what  is  proposed,  and  an  opportunity 
to  express  their  will.  If  they  take  any  interest  in  the  sub- 
ject of  the  election  it  is  not  unreasonable  that  they  should 
themselves  be  at  the  trouble  to  become  fully  informed, 
and  there  is  little  danger  that  they  will  fail  in  that  respect. 

5.  We  have  but  one  registration  law  in  this  state,  which 
is  found  in  chapter  8,  Gen.  Stat.     Sec.  467  declares  that 
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the  provisions  of  the  law  shall  apply  to  all  elections  for 
municipal  and  other  officers;  but  we  fail  to  find  any  appli- 
cation of  it  to  elections  of  this  kind.  Sec.  9  of  the  charter 
requires  registration  "as  provided  by  the  general  laws  of 
the  state*/'  and  §  13  declares  that  no  person  shall  be  en- 
titled to  vote  unless  he  is  a  qualified  elector  under  the  state 
laws,  and  has  registered  "as  provided  by  law."  But, 
there  being  no  state  law  requiring  registration  at  elections 
of  this  character,  these  provisions  of  the  charter  are  in- 
operative, and  any  elector  can  vote.  The  amendments  to 
the  registration  law  passed  in  1893  do  not  affect  this 
matter. 

The  points  of  objection  having  all  been  resolved  in 
favor  of  the  respondents,  it  follows  that  the  judgment 
should  be  afiirmed,  and  it  is  so  ordered. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 

Anders,  J.,  not  sitting. 


LNb.  715.    Decided  March  25.  1893.] 

The  Denny  Hotel  Company  of  Seattle,  Appellant^  v. 

David  Gilmore,  RespmidenL 

CORPOKATIONS  —  ACTIONS  TO  RECOVER  ON  STOCK  SUBSCRIPTIONS  — 

EFFECT  OF  PART   PAYMENT 

A  subscriber  to  the  stock  of  a  corporation  does  not  waive  any 
right  to  object  to  the  validity  of  other  subscriptions,  or  to  dispute 
the  authority  of  the  corporation  to  sue.  merely  from  the  fact  that 
he  has  made  payment  on  such  subscription,  when  he  has  no  knowl- 
edge as  to  the  validity  and  bonaJiiUs  of  other  subscriptions. 

Appeal  from  Superior  Caiirt^  King  County. 

Haioley  <&  Prouty^  and  Burl^e^  Shepard  cfe  Woods^  for 
appellant. 

Frank  G,  Haddock^  and  E,  C.  Hughes  [James  Leddy^  of 
counsel),  for  respondent. 
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The  opinioD  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  questions  raised  in  this  case  are 
substantially  the  same  as  those  raised  in  the  case  of  the 
Denny  Hotel  Company  of  Seattle  v.  Schram^  ante^  p.  134, 
the  only  distinguishing  feature  being  that,  in  this  case,  the 
defendant  paid  $500  in  response  to  the  first  call;  and  it  is 
urged  by  appellant  that  he  has  therefore  waived  any  right 
he  may  have  had  to  object  t^  the  validity  of  other  sub- 
scriptions or  to  question  the  authority  of  the  corporation 
to  sue. 

It  is  stoutly  contended  by  the  respondent  that  he  never 
subscribed  for  any  number  of  shares  of  stock,  but  that  his 
name  was  attached  to  the  subscription  list  without  his  con- 
sent and  against  his  express  commands,  and  that  he  did  not 
ratify  the  placing  of  his  name  to  the  subscription  list  after 
it  was  brought  to  his  notice;  but  that  he  agreed  to  give, 
for  the  assistance  of  the  enterprise,  what  he  felt  able  to 
give,  but  that  he  would  not  bind  himself  to  pay  anything, 
and  what  he  did  pay  was  not  in  payment  of  shares  sub- 
scribed for,  but  purely  as  a  donation. 

The  evidence  on  this  point  is  conflicting;  but  especially 
in  consideration  of  the  rather  unusual  fact  in  such  cases 
that  respondent's  name  was  not  signed  by  himself,  we 
would  hardly  feel  justified  in  reversing  this  judgment  on 
the  testimony  presented  on  this  point.  But  even  conced- 
ing that  he  paid  it  on  account  of  the  alleged  subscription, 
it  was  not  a  relinquishment  of  any  known  right,  for  the 
testimony  shows  that  the  respondent  had  no  knowledge  of 
the  character  of  the  subscribers;  and,  therefore,  not  know- 
ing his  rights,  he  could  not  be  held  to  relinquish  them. 

For  the  reasons  assigned  in  the  Denny  Hotel  Company 
of  Seattle  v.  Schram^  svpra^  the  judgment  is  affirmed. 

Scx)TT,  Anders  and  Stiles,  JJ.,  concur. 

HoYT,  J.,  disqualified. 
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[No.  723.    Decided  March  25, 1893.] 

ScHWABACHER  Bros.  &  COMPANY,  Appellant^  V.  H.  G.  Van 
Reypen  and  Carmi  Dibble,  Renpondents. 

HUSBAND   AND  WIFE  —  MORTGAGE   EXECUTED  BY  HUSBAND —  FORE- 
CLOSURE. 

Although  a  mortgage  of  real  estate  may  have  been  executed  by 
the  husband  alone,  foreclosure  thereof  may  be  had,  when  the  mort- 
gage itself  declares  that  the  maker  is  an  unmarried  man,  and  there 
is  little  or  no  testimony  showing  knowledge  on  the  part  of  the 
mortgagee  of  the  maker's  marriage. 

Appeal  from  Super^ior  Coxirt^  Whatcom  County. 

Metcalfe^  Little  d;  Jurey^  for  appellant. 
Black  cfe  Learning^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — The  rulings  of  this  court  in  the  cases  of  Sadd- 
ler y.  Niesz^  5  Wash.  182  (31  Pac.  Rep.  630),  and  JSukn  v. 
Miller^  6  Wash.  405  (31  Pac.  Rep.  1031),  are  decisive  of 
this  case,  unless  we  find  from  the  proofs  that  the  appellant 
had  notice  of  the  fact  that  the  respondent  Van  Reypen  was 
a  married  man  at  the  time  the  mortgage  was  made,  or  had 
such  knowledge  upon  the  subject  as  would  lead  a  man  of 
ordinary  prudence  to  further  investigation  in  regard  to  the 
matter.  We  have  examined  the  proofs  offered  by  the  re- 
spective parties  upon  this  question,  and  are  satisfied  that  the 
fact  of  such  knowledge  or  information  is  not  established 
thereby.  To  begin  with,  there  is  the  solemn  declaration 
in  the  mortgage  itself  that  the  maker  thereof  was  an  un- 
married man.  And  there  is  little  or  no  testimony  that  was 
actually  given  at  the  trial  to  show  any  knowledge  on  the 
part  of  the  appellant  that  he  was  in  fact  married.  Such  re- 
spondent himself  testified  in  a  general  way  that  it  must 
have  been  understood  that  he  was  married,  but  he  failed  to 
enter  into  details  or  give  any  particular  conversations  when, 
or  by  means  of  which,  such  knowledge  was  brought  home 


SCHWABACHER  BROS.  &  CO.  v.  VAN  REYPEN.      155 
Mar.  1898.]  Opinion  of  the  Court— Ho yt,  J. 

to  the  appellant.  This  testimony  on  the'  part  of  such  re- 
spondent is  all  there  is  in  the  record  tending  to  show  such 
knowledge  excepting  the  fact  that  there  is  an  admission 
that  a  man  by  the  name  of  Jones  would  testify  that  at  one 
time  Mr.  Goldsmith,  then  acting  for  the  appellant  as  its 
agent,  was  informed  that  such  marriage  existed,  but  in  op- 
position to  this  admission  is  the  further  one  that  said  Gold- 
smith would,  if  present,  testify  that  he  never  received 
such  information,  and  that  he  in  no  way  understood  or  had 
any  reason  to  believe  that  such  respondent  was  a  married 
man. 

Respondents  have  in  their  brief  attempted  to  make  some- 
thing out  of  the  admission  contained  in  the  record  that,  in 
the  final  proof  submitted  at  the  time  title  to  the  land  cov- 
ered by  the  mortgage  was  obtained,  said  Van  Reypen 
stated  that  he  was  a  married  man,  but  we  are  unable  to  see 
how  the  fact  that  such  a  statement  was  contained  in  such 
proof  in  any  way  tended  to  bring  the  matter  home  to  the 
appellant.  It  is  true  the  testimony  shows  that  an  examin- 
ation of  the  records  was  made  by  its  attorneys  before  it  took« 
the  mortgage,  but  there  is  nothing  to  show  that  they  ever 
saw  this  final  proof,  or  in  any  manner  were  informed  of 
the  fact  of  such  marriage. 

As  this  case  so  clearly  falls  within  the  rulings  in  the  two 
cases  above  cited  upon  the  other  questions  involved,  it  is 
not  necessary  that  we  should  say  more  than  that  this  case, 
and  the  apparent  deliberate  attempt  on  the  part  of  the  re- 
spondent Van  Reypen  to  defraud  those  with  whom  he  had 
dealt  as  an  unmarried  man,  well  illustrate  the  necessity  of 
the  rule  promulgated  in  those  cases. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  enter  a  decree  in  favor  of  appellant  for 
the  foreclosure  of  the  mortgage. 

Scott  and  Stiles,  JJ.,  concur. 

Anders,  J.,  not  sitting. 
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3g     70*  [No.  728.    Decided  March  25, 1883.] 

W.  D.  Robertson,  Respo^ident^  v.  P.  A.  Woollby  et  al. , 

Appellants, 

CONTINUANCE — ABSENCE  OF  WITNESS. 

A  party  to  an  action  cannot  be  forced  to  trial  the  instant  the 
cause  is  at  issue,  but  is  entitled  to  a  continuance,  upon  a  proper 
showing  that  the  principal  witness  is  absent  from  the  state. 

Appeal  from  Superior  Caurt^  Sicagit  Comity, 

Metcalfe^  Little  cfe  Jurey^  for  appellants. 
Sinclair  c&  Smithy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  We  are  wholly  unable  to  see  why  the  ap- 
pellants should  not  have  had  a  continuance  of  this  case. 
Their  answers  were  placed  on  file,  without  any  unreason- 
able delay,  about  May  25,  1892,  and  thereupon  the  re- 
spondent demurred  to  them,  and  the  demuri'er  was,  on 
June  7th,  sustained  as  to  the  second  affirmative  defense 
only.  Leave  was  given  to  plead  further  upon  payment  of 
all  accrued  costs,  and.  on  June  15th  an  amended  answer 
was  filed,  to  which  respondent  replied  the  next  day.  Ap- 
pellants then  immediately,  and  before  the  cause  was  set  for 
trial,  moved  for  a  continuance  of  the  cause  to  the  next  reg- 
ular session  of  the  court  upon  affidavits  showing  that'the 
principal  defendant,  the  manager  of  the  business  out  of 
which  the  suit  grew,  and  the  person  with  whom  all  of  the 
transactions  were  had,  was  necessarily ,  but  only  temporarily, 
absent  in  another  state.  But  the  court  denied  the  motion, 
and,  without  any  cause  being  shown  for  the  unusual  pro- 
ceeding, ordered  the  trial  to  begin  immediately.  Neces- 
sarily, therefore,  the  appellants  did  not  have  a  fair  trial. 
It  is  not  necessary  that  a  party  to  an  action  should  be  in 
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coart  with  his  witnesses,  ready  for  trials,  on  the  instant  that 
the  cause  is  at  issue.  Unjil  the  issues  are  determined  he 
cannot  know  what  proof  will  be  needed;  and  in  every  case 
such  reasonable  time  after  the  pleadings  are  on  file  should 
be  given  the  parties  as  will  enable  them  to  make  proper 
preparation.  It  is  useless  to  appeal  to  the  rule  that  this 
court  does  not  interfere  with  the  exercise  of  the  discretion 
of  the  superior  courts;  time  to  prepare  for  trial  is  a  matter 
of  right  as  much  as  time  to  plead,  and  cannot  be  taken 
away  under  any  principle  of  justice.  Reference  is  made 
to  a  rule  of  the  superior  courts  which  would  have  post- 
poned the  trial  of  this  cause  without  any  motion,  but  the 
rule  is  not  in  the  record,  and  we  do  not  base  our  action  to 
any  extent  upon  it. 

DuNBAB,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 

Anders,  J.,  not  sitting. 


[  No.  734.    Dedded  March  25, 1893.] 

Eugene  W.  Way,  Appellant^  v.  James  H.  Woolery,  Re- 

apondent. 

COURTS— transfer  OF  JURISDICTION  FROM  TERRITORIAL  TO  STATE 
COURTS  —  COMMITMENT —  HABEAS  CORPUS. 

Under  the  provisioDS  of  the  enabliDg  act  and  constitution  of  this 
state,  which  operated  to  transfer  causes  pending  in  the  supreme 
court  of  the  Territory  of  Washington  to  the  supreme  court  of  the 
State  of  Washington,  the  state  supreme  court  acquired  all  the  pow- 
ers of  the  territorial  court  under  the  statutes  of  the  territory,  to  re- 
mand criminal  cases  to  the  successors  of  the  territorial  district 
courts  for  the  execution  of  its  judgments. 

A  commitment  directed  to  the  Sheriff  of  King  county  in  the 
State  of  Washington,  which  directs  him  to  commit  a  defendant  to 
the  county  jail  in  the  county  of  King  and  Territory  of  Washington, 
is  sufficient  to  authorize  the  detention  of  the  prisoner. 


168  WAY  V.  WOOLERY. 


Opinion  of  the  Court — Stiles,  J.  [6  Wash. 

Habeas  corpus  will  not  lie  to  secure  the  release  of  a  prisoner  on 
the  ground  that  he  has  been  committed  under  the  judgment  of  the 
supreme  court  of  the  state,  until  a  certain  fine  and  costs  are  paid, 
and  the  judgment  for  costs  is  in  fact  in  favor  of  the  Territory  and 
not  of  the  State  of  Washington,  when  the  commitment  does  not  re- 
quire the  payment  of  such  costs  as  a  prerequisite  of  the  prisoner's 
discharge. 

Appeal  from  Superior  Courts  King  County. 

Winsor  dk  jFarwell,  for  appellant. 

J.  J^Z  Miller^  A,  G.  McBride^  and  Ja/nves  A.  Haight^  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — After  the  decision  of  this  court  in  Way  v. 
Territory^  1  Wash.  415  (25  Pac.  Rep.  461),  the  cause  hav- 
ing been  remanded  to  the  superior  court  of  King  county, 
that  court  on  the  17th  day  of  June,  1892,  issued  its  com- 
mitment to  the  sheriff,  commanding  him  to  imprison  ap- 
pellant until  he  pay  a  line  of  $500,  theretofore  assessed 
against  him,  and  costs  in  the  sum  of  $20. 

This  case  arose  upon  a  writ  of  habeas  corpus  issued  by 
one  of  the  judges  of  the  superior  court  of  King  county,  to 
examine  into  the  authority  of  the  sheriff  to  hold  the  appel- 
lant further  under  his  commitment.  The  court  below 
quashed  the  writ,  on  motion  of  the  prosecuting  attorney, 
in  pursuance  of  Code  Proc,  §722,  without  hearing  the 
grounds  claimed  by  the  appellant  to  warrant  his  discharge. 
Technically,  perhaps,  the  court  erred  in  refusing  to  hear 
the  case,  since  the  points  raised  by  appellant  were  intended 
to  test  the  question  whether  or  not  the  superior  court  of 
King  county  was  a  court  of  competent  jurisdiction  to  issue 
the  commitment  upon  which  the  appellant  is  confined. 
But  if  the  procedure  of  the  court  was  wrong,  we  do  not 
find  that  its  judgment  was  so.  The  gist  of  the  appellant^s 
argument  is  that,  inasmuch  as  there  was  nothing  in  either 
the  enabling  act  which  authorized  the  organization  of  the 
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State  of  Washington,  nor  in  the  constitution  of  the  state, 
which  in  express  language  authorized  this  court  to  remand 
territorial  criminal  cases  to  the  superior  courts  of  the 
state  for  further  proceedings,  the  superior  court  had  no 
jurisdiction  in  this  instance,  but  that  if  any  commitment 
could  be  issued  by  any  court  it  must  have  been  issued  by 
this  court. 

We  shall  not  enter  upon  any  review  or  discussion  of  the 
several  portions  of  the  enabling  act  and  the  constitution 
which  operated  to  transfer  causes  pending  in  the  supreme 
court  of  the  Territory  of  Washington  to  the  supreme  court 
of  the  State  of  Washington.  They  are  clear  and  unmis- 
takable in  their  language,  and  the  appellant  makes  no  con- 
tention that  they  did  not  have  the  effect  to  give  this  court 
jurisdiction  to  try  and  determine  the  former  case. 

The  mistake  which  appellant  makes  in  this  matter  is 
found,  we  think,  in  that  he  overlooks  the  fact  that  when 
this  court  came  into  existence  and  took  possession  of  cases 
pending  in  the  territorial  supreme  court,  it  also  acquired 
all  the  powers  of  the  former  territorial  court  under  the 
statutes  of  the  territoiy,  one  of  which  was  to  rem<<ind  cases 
to  the  successors  of  the  former  territorial  district  courts, 
namely,  the  superior  courts,  for  execution  of  its  judgments. 
Therefore,  no  express  language  was  necessary,  either  in 
the  enabling  act  or  the  constitution,  to  effect  that  object. 

But,  if  this  were  not  enough,  almost  the  first  thing 
which  the  first  legislature  of  the  state  did  was  to  enact 
what  is  contained  in  §  2  of  the  Code  of  Procedure,  viz. : 

"Sec.  2.  The  supreme  court  shall  be  a  court  of  record, 
and  shall  be  vested  with  all  power  and  authority  necessary 
to  carry  into  complete  execution  all  its  judgments,  decrees, 
and  determinations  in  all  matters  within  its  jurisdiction, 
according  to  the  rules  and  principles  of  the  common  law, 
and  the  constitution  and  laws  of  this  state.  ^' 

Under  the  laws  of  this  state,  which  at  that  time  were  the 
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former  territorial  laws,  the  prescribed  method  by  which  the 
supreme  court  carried  out  its  determination  in  a  criminal 
case  was  by  remanding  it  to  the  successor  of  the  territorial 
court,  either  for  a  new  trial  or  for  commitment  under  the 
former  sentence.  Cases  cited  by  counsel  all  go  to  the 
matter  of  transfer  of  jurisdiction,  not  to  the  disposal  of 
cases  under  jurisdiction  acquired  by  transfer. 

A  verbal  criticism  is  made  of  the  commitment  in  that 
the  direction  to  the  sheriff  is  that  he  commit  the  appiellant 
to  the  county  jail  in  the  county  of  King  and  Territory  of 
Washington.  But  the  caption  of  the  commitment  shows 
it  to  have  been  intended  for  the  sheriff  of  King  county  in 
the  State  of  Washington,  and  the  absolute  direction. is  that 
the  confinement  be  in  the  said  county.  We  read  the  paper 
as  if  it  were  written  "King  county,  Washington,"  reject- 
ing the  words  ' '  Territory  of , "  as  at  that  date  they  had  no 
meaning. 

Again,  it  is  claimed  that  the  prosecution  of  the  case 
transferred  to  this  court  should  have  been  in  the  name  of 
the  state  rather  than  in  the  name  of  the  territory.  The 
title  of  the  case,  it  is  true,  remains  '*TeiTitory  of  Wash- 
ington V.  Eugene  Way,"  but  if  any  objection  could  have 
been  made  upon  that  account,  it  should  have  been  made 
when  that  cause  was  heard,  and  it  is  now  too  late  to  raise* 
the  objection. 

It  is  also  said  that  the  judgment  for  costs  was  in  favor 
of  the  territory  and  not  in  favor  of  the  state.  The  judg- 
ment was  for  $22. 25,  and  that  execution  issue  therefor. 
The  commitment,  however,  does  not  require  that  those 
cpsts  should  be  paid  as  a  prerequisite  of  appellant's  dis- 
charge. Only  the  costs  of  the  superior  court  are  mentioned 
therein. 

The  judgment  will,  therefore,  be  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ.,  con- 
cur. 
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[No.  835.    Decided  March  25, 1893.] 

Frank  A.  Smalley,*  Appellant^   v.  William  H.  Snell, 

Respondent. 

COUNTY  OFFICERS  —  TERMS  OF  OFFICE  —  CONSTITUTIONAL  LAW. 

A  prosecuting  attorney  holding  office  under  the  provisions  of 
art.  27,  §6  of  the  constitution,  does  not  fill  such  a  term  as  is  con- 
templated by  art.  11,  §7  of  the  constitution,  which  prohibits  a 
county  officer  from  holding  more  than  two  terms  in  succession. 

*     Appeal  from  Superior  Courts  Pierce  County, 

L.  C.  Brcmson^  Ben.  Sheeks^  and  H.  W.  Luedera^  for  ap- 
pellant. 

diaries  Richardson^  and  Charles  Bedfoj^d^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — The  discussion  of  this  case  has  extended  over 
a  wide  range,  but  in  our  view  of  the  law  a  decision  of  the 
controversy  in  question  involves  but  a  single  point,  which 
must  be  determined  entirely  by  a  construction  of  the  pro- 
visions of  our  constitution.  Such  being  the  fact,  very  little 
light  can  be  gathered  from  the  large  array  of  authorities 
which  the  industry  of  counsel  has  brought  to  our  atten- 
tion. 

The  controlling  question  in  the  case  is  as  to  whether  or 
not  the  term  of  a  county  oflScer,  of  which  he  is  prohibited 
from  holding  more  than  two  in  succession,  by  the  provis- 
ions of  §7  of  art.  11,  includes  the  term  which  such  officer 
held  under  the  provisions  of  §  6  of  article  27.  If  the  time 
of  holding  under  this  section  constitutes  a  term  within  the 
meaning  of  said  §  7,  it  would  follow  that  such  officer  could 
only  hold  for  that  time  and  one  full  .term  under  the  state 
constitution.     And,  under  the  conceded  facts  in  this  case, 
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the  respondent  would  be  ineligible  to  hold  the  oflSce  to 
which  he  was  elected,  for  the  term  commencing  the  second 
Monday  in  January,  1893. 

It  is  argued  on  the  part  of  appellant  that  the  time  an 
officer  served  under  the  provisions  of  said  §  6,  was  as  much 
a  holding  under  the  constitution  as  though  he  had  been 
elected  to  such  office  by  virtue  of  the  provisions  thereof. 
With  this  contention  we  fully  agree,  but  it  does  not  at  all 
follow  that  an  officer  holding  by  virtue  of  such  section  is 
tilling  such  a  term  as  is  contemplated  by  said  §  7. 

Said  §  6  is  contained  in  the  schedule  to  the  constitution, 
and  though  for  some  purposes  such  schedule  may  be  held 
to  be  a  part  of  the  constitution,  yet  a  provision  therein 
contained  will  frequently  receive  an  entirely  different  con- 
struction from  what  it  would  if  contained  in  the  body  of 
the  constitution.  The  purpose  of  the  schedule  is  not  to 
provide  a  permanent  rule  of  action  to  control  the  future 
government  of  the  state.  The  main  purpose  which  it  is 
designed  to  accomplish  is  to  bridge  over  what  would  other- 
wise be  a  chaotic  interregnum  between  the  termination  of 
the  organization  of  the  territory  and  the  completion  of  the 
organization  of  the  state  under  the  provisions  of  the  con- 
stitution. 

In  our  opinion,  therefore,  the  term  of  office  pro^^ded  for 
in  said  ^  6  was  not  in  the  ordinary  and  strict  sense  of  the 
term  a  part  of  the  machinery  for  the  permanent  govern- 
ment of  the  state,  but  was  rather  a  temporary  arrangement 
until  such  permanent  provision  could  be  made. 

Such  being  the  nature  of  the  office,  it  follows  that  an  in- 
cumbent thereunder,  though  undoubtedly  holding  under 
the  constitution  in  a  certain  «ense,  would  not  in  the  ordi- 
nary sense  be  holding  an  office  of  any  particular  class  under 
the  permanent  organization  of  the  state. 

This  brings  us  to  an  inquiry  as  to  the  nature  of  the  term 
which  is  referred  to  in  said  §  7.     Sec.  5  in  the  same  article 
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makes  it  the  duty  of  the  legislature  to  provide  for  the  elec- 
tion of  county  officers,  and  to  prescribe  their  duties  and 
fix  their  terms  of  office.  This  section  being  in  the  same 
article  must  be  construed  with  §  7,  and  when  the  two  sec- 
tions are  construed  together,  it  seems  to  us  clear  that  the 
term  referred  to  in  §  7  is  the  term  which  the  legislature  is 
authorized  to  provide  for  in  §  5,  and  that  said  §  7  has  no 
reference  whatever  to  the  terms,  if  such  they  may  be  called, 
of  officers  holding  under  the  provisions  of  §  6  of  said  art.  27. 
It  follows  that  the  term  of  office  of  the  respondent,  com- 
mencing on  the  second  Monday  in  January,  1893,  was  but 
his  second  successive  term  within  the  meaning  of  said  §  7 
of  art.  11. 

The  judgment  of  the  court  below  must  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles  and  Scott,  JJ.,  concur. 

Anders,  J.,  not  sitting. 


[No.  554.    Decided  March  28, 1S93.] 


Peter  Peterson,  Appellant^  v.  Harvey  S.  Smith,   Re- 
spondent. 


COUNTY  ROADS 


appropriation  of  land  for  — damages  —  CON- 

stfiutional  law. 


Under  art.  1«  §16  of  the  constitutioD,  private  lands  cannot  be 
appropriated  by  a  county  for  road  purposes,  unless  the  amount  of 
damages  are  ascertained  in  court,  in  a  proceeding  instituted  for 
that  purpose;  and  so  much  of  the  act  of  March  7, 1890,  relating  to 
county  roads,  as  conflicts  therewith  is  unconstitutional. 

Appeal  from  Superior  Courts  Skagit  County. 

Moore  cfe  Turner  {^Jaines  A.  Haight  and  C.  H.  Ayer^  of 
counsel),  for  appellant. 

George  A.  Joiner^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

DuNBAK,  C.  J. — This  case  involves  the  regularity  of  the 
proceedings  of  the  county  commissioners  in  changing  a 
county  road  under  the  provisions  of  chap.  19,  Laws  1890, 
and  also  involves  the  constitutionality  of  said  act,  or  a  part 
thereof.  The  question  for  our  consideration  is,  is  the  power 
to  condemn  land,  conferred  by  said  law  above  cited,  con- 
sistent with  the  provisions  of  the  state  constitution  i  Sec. 
16,  art.  1  of  the  constitution  provides  in  positive  terms 
that  "no  private  property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensation  having 
been  first  made  or  paid  into  court  for  the  owner,  and  no 
right-of-way  shall  be  appropriated  to  the  use  of  any  cor- 
•  poration  other  than  municipal  until  full  compensation 
therefor  be  first  made  in  money,  or  ascertained  and  paid 
into  court  for  the  owner,  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such  corporation, 
which  compensation  shall  be  ascertained  by  a  jury, 
unless  a  jury  be  waived,  as  in  other  civil  cases  in  courts 
of  record,  in  the  manner  prescribed  by  law."  The  con- 
stitution also  provides  that,  whenever  an  attempt  is  made 
to  take  private  property  for  a  use  alleged  to  be  public, 
the  question  whether  the  contemplated  use  be  really  public 
shall  be  a  judicial  question,  and  determined  as  such,  with- 
out regard  to  any  legislative  assertion  that  the  use  is  public. 
Under  the  constitutional  guaranty,  the  owner  of  the  land 
appropriated  in  this  case  by  the  county  could  not  be  com- 
pelled to  present  a  claim  for  damages.  He  can  remain 
quiet  and  be  assured  that  before  his  property  is  condemned 
the  county  must  ascertain  his  damage,  and  either  pay  it  to 
him  or  pay  it  into  court  for  his  benefit;  and  the  amount  of 
his  damages  must  be  ascertained  in  a  court,  in  a  proceed- 
ing instituted  for  that  purpose,  and  in  which  the  defendant 
can  appear  and  make  his  showing,  if  he  so  desire.     There 
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is,  in  our  judgment,  no  authority  under  the  constitution 
for  submitting  the  question  of  damages  to  the  road  viewers, 
to  be  arbitrarily  passed  upon  by  them.  This  question  has 
been  passed  upon  by  the  supreme  court  of  California,  in 
Weber  v.  Boards  59Cal.  265,' under  substantially  the  same 
statutes  and  the  same  constitutional  provisions,  and  it  was 
there  held  that  the  constitutional  provision  was  in  conflict 
with  the  statutory  provision,  and  therefore  abrogated  it; 
the  constitutional  provision  having  been  adopted  after  the 
enactment  of  the  statute.  We  think  that  decision  was  right, 
and  therefore  follow  it. 

As  this  view  of  the  constitutional  question  involved  will 
result  in  the  final  determination  of  the  case,  it  is  not  neces- 
sary to  pass  upon  the  alleged  informalities  of  the  proceed- 
ings. 

The  judgment  of  the  lower  court  will  be  reversed,  and 
.  the  case  remanded,  with  instructions  to  dismiss  the  action, 
with  costs  to  appellant. 

HoYT,  Scjorr,  Stiles,  and  Anders,  J  J. ,  concur. 


[No.  568.    Decided  March  28, 1888.] 

The  Bellingham  Bay  Land  Company,  Respondent^  v. 

Carmi  Dibble,  AppeUcmt. 

appeal  —  COSTS  —  EXPENSE  OP   BRIEF. 

The  cost  of  that  portion  of  a  brief  which  is  devoted  exclusively 
to  a  recital  of  the  testimony  given  on  the  trial  of  a  cause,  cannot  be 
recovered  by  the  successful  party  as  among  the  costs  of  appeal. 

Aj^peal  from  Superior  Courts  Whatcom  Cownty. 

On  motion  by  appellant  to  re-tax  costs  allowed  on  ap- 
peal. 
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Harris^  Black  <&  Learning^  for  appellant. 

H.  Y.  Thompson^  and  J,  A.  Eerf^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  appellant  moves  to  re-tax  the  costs 
adjudged  the  respondent  in  this  action  insofar  as  the  same 
applies  to  the  costs  taxed  for  the  brief  filed  by  respondent, 
in  that  the  same  are  too  large,  and  not  in  accordance  with 
the  rules  of  this  court.  Costs  were  allowed  respondent 
for  the  brief  in  the  sum  of  $176.  An  examination  of  re- 
spondent's brief,  which  is  a  brief  containing  174  pages, 
shows  that  120  pages  are  devoted  exclusively  to  a  recital 
of  the  testimony  given  on  the  trial  of  the  case.  The  testi- 
mony is  before  the  court  in  the  statement  of  facts,  and  it 
is  not  necessary  that  it  should  be  again  presented  in  the 
form  of  a  brief.  At  all  events  the  losing  party  should  not 
be  called  upon  to  pay  for  the  same.  The  brief  in  this  case 
contains  about  fifty-four  pages  of  proper  matter.  We 
think,  under  the  circumstances,  that  sixty  dollars  is  an  am- 
ple allowance  to  respondent  for  the  costs  of  their  brief, 
and  the  judgment  will  be  modified  to  that  extent. 

HoYT,  Scott,  Stiles  and  Anders,  JJ.  ,  concur. 


[  No.  802.    Decided  March  28, 1893.] 

W.  R.  LoTz,  Respondent^  v.  The  County  of  Mason,  Ap- 
pellant. 

APPEAL  —  AMOUNT  IN  CONTROVERSY 

An  appeal  will  not  lie  from  a  judgment  where  the  original 
amount  in  controversy  is  less  than  $200,  and  does  not  involve  the 
legality  of  a  tax,  impost,  assessment,  toll,  municipal  fine,  or  the 
validity  of  a  statute,  although  the  action  may  be  for  the  recovery 
of  a  portion  of  a  stipulated  price  under  a  contract  which,  in  the  ag- 
gregate, exceeds  $200  in  amount. 
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Appeal  from  Superior  C<ni7%  Mason  County. 

C,  TT.  Hartman^  for  appellant. 
J.  E.  Slight  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Eeapondent  moves  to  dismiss  the  ap- 
peal herein,  assigning  among  other  reasons,  the  original 
amount  in  controversy,  which  does  not  exceed  the  sum  of 
$200.  Sec.  4  of  art.  4  of  the  constitution  of  the  State  of 
Washington  provides  that  the  supreme  court  shall  have 
appellate  jurisdiction  in  all  actions  and  proceedings,  ex- 
cepting that  its  appellate  jurisdiction  shall  not  extend  to 
civil  actions  at  law  for  the  recovery  of  money  or  personal 
property  when  the  original  amount  in  controversy,  or  the 
value  of  the  property,  does  not  exceed  the  sum  of  $200; 
unless  the  action  involves  the  legality  of  a  tax,  impost, 
assessment,  toll,  municipal  fine  or  the  validity  of  a  statute. 

The  original  amount  in  controversy  here  is  less  than 
$200,  being  $108.  The  action  in  no  way  involves  the 
legality  of  a  tax,  impost,  assessment,  toll,  municipal  fine,  or 
the  validity  of  a  statute.  It  is  true  that  the  determination 
of  the  questions  presented  to  the  court  by  the  submitted 
case  determines  the  right  of  plaintiff  to  recover  other 
claims  amounting  in  all  to  more  than  $200,  but  this  action 
was  brought  for  the  recovery  of  $108,  and  no  judgment 
could  have  been  obtained  in  this  action  for  more  than  that 
sum. 

It  seems  plain,  therefore,  that  the  case  falls  within  the 
constitutional  limitation,  and  hence  the  appeal  will  be  dis- 
missed for  want  of  jurisdiction  in  this  court. 

HoYT  and  Scott,  JJ.  ,  concur. 

Stiles,  J.  {concurring). — I  concur  in  the  disposition  of 
this  case  made  by  the  majority  of  the  court;  but  I  do  not 
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desire  to  be  understood  as  in  anywise  agreeing  that  the 
plaintiff  below,  at  the  time  the  agreed  case  was  submitted, 
had  any  cause  of  action  whatever  against  the  county. 
The  case  recites  that  he  had  made  a  contract  with  the 
sheriff  to  publish  summons  in  one  hundred  and  eight  de- 
linquent tax  cases  at  $2.40  each,  and  that  he  had  com- 
pleted the  publication  of  but  forty-five  of  them.  Not 
having  completed  his  contract  he  was  prima  fcLcie  not  en- 
titled to  anything,  and  his  claim  for  $108  was  properly 
rejected.  A  party  cannot  split  a  demand  and  have  judg- 
ment for  part  of  it,  or  recover  upon  an  entire  contract  for 
the  fulfilled  portion  of  it.  Especially  should  no  such  pro- 
ceeding be  permitted  when  the  effect  is  to  deprive  the  other 
party  of  an  appeal. 

But  in  this  case  the  county,  by  its  stipulation,  has  made 
it  to  appear  that  the  contract  was  severable,  and  if  it  has 
lost  its  appeal  no  one  is  to  blame  but  itself. 

Anders,  J. ,  not  sitting. 


[  No.  872.    Decided  March  28, 1893.] 

!  37^1         N.  J.  Bartlett,  Respondent^  v.  W.  C.  Reichenecker  ^ 

al.^  RespondeTits^  and  Ernest  Adler  et  al.y  Intervenors 
and  AppMarvts. 

APPEAL — DISMISSAL  —  SETTLEMENT   OF   STATEMENT   BEFORE  JUDG- 
MENT. 

Where  the  transcript  on  appeal  in  an  equity  cause  shows  that 
the  statement  of  facts  was  settled  before  the  rendition  of  judgment, 
a  motion  to  strike  the  statement  will  be  granted,  on  the  ground  that 
there  is  no  affirmative  showing  that  all  the  facts  necessary  to  the 
complete  determination  of  the  cause  are  before  the  supreme  court. 

Appeal  froTTi  Superior  Courts  King  County. 
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Finch^  Snook  cfe  Fi/nch^  for  appellants. 

Fishbdck  c6  Ha/rdin^  Hughes^  Hastings  c&  Sted/man^  and 
Fmmons  dc  Emmons^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Bespondent  moves  to  strike  the  state- 
ment of  facts  embraced  in  the  ti*anscript  in  this  case,  for 
the  reason  that  it  appears  from  the  transcript  that  the  judg- 
ment in  said  cause  was  not  rendered  until  after  the  said 
pretended  statement  of  facts  was  settled,  and  that  there- 
fore the  certificate  of  the  judge  that  said  statement  con- 
tains all  the  material  facts  in  the  said  cause  is  incorrect 
and  insufficient. 

The  transcript  shows  that  the  statement  of  facts  was 
settled  in  this  cause  on  the  7th  day  of  April,  1892,  and 
that  the  judgment  was  I'endered  on  the  17th  day  of  June, 
1892.  It  therefore  appears  that  the  statement  of  facts 
was  settled  and 'certified  by  the  judge  before  the  rendering 
of  the  judgment  in  the  cause. 

We  have  universally  held  that  inasmuch  as  an  equity 
cause  is  tried  de  novo  in  this  court,  it  has  no  jurisdiction  to 
try  the  cause  without  all  the  facts  that  were  before  the 
trial  court  being  before  this  court,  and  the  statement  of 
facts^  having  been  settled  and  certified  before  the  rendering 
of  the  judgment,  there  is  no  affirmative  showing  that  all 
the  facts  which  were  necessary  to  the  complete  determina- 
tion of  the  cause  are  before  this  couil. 

The  motion  will  therefore  be  sustained. 

HoYT,  ScxxTT  and  Stiles,  JJ.,  concur. 
Anders,  J.,  not  sitting. 
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[No.  700.    Decided  March  29, 1893.] 

Engelbert  Bast,  Appellant^  v.  Cornelius  B.  Hysom, 
Adelbert  Folsom  and  D.  H.  Moore,  Respondents. 

APPEAX  —  OBJECTIONS   NOT   RAISED    BELOW — VACATION   OF    JUDG- 
MENT. 

The  fact  that  a  petition  to  vacate  a  judgment  had  been  filed  in  a 
cause  subsequent  to  the  denial  of  a  motion  to  vacate  the  judgment 
on  the  same  grounds,  cannot  be  urged  for  the  first  time  on  appeal. 

Where  judgment  has  been  taken  against  defendant  by  default  for 
his  failure  to  answer,  the  judgment  should  be  set  aside  when  it  ap- 
pears that  he  has  a  defense  upon  the  merits  of  the  case  and  was 
misled  by  a  statement  of  plaintiff's  attorney  that  the  cause  would 
be  tried  several  months  later  than  the  time  at  which  default  was 
taken. 

Appeal  from  Superior  Courts  Snohomish  County, 

Bell  (&  Austin^  for  appellant. 
Black  cfe  Edwards^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — On  the  21st  day  of  April,  1892,  judgment 
was  rendered  by  the  superior  court  of  Snohomish  county 
in  favor  of  the  respondents  Cornelius  B.  Hysom  and  Adel- 
bert Folsom,  against  the  appellant  by  default,  for  the  sum 
of  $1,359.  The  process  in  said  action  was  served  on  ap- 
pellant on  the  31st  day  of  March,  1892.  Appellant  moved 
to  vacate  the  judgment  upon  the  grounds  that  he  had  not 
appeared  and  pleaded  within  the  time  prescribed  through 
inadvertence  and  excusable  neglect,  and  because  one  of  the 
attorneys  for  the  respondents  had  represented  to  him  that 
said  cause  would  not  come  on  for  hearing  until  the  June 
term  of  said  court,  and  that  it  would  be  unnecessary  for 
him  to  do  anything  therein  before  said  time.     On  the  Slst 
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day  of  May  following,  this  motion  was  denied,  and  upon 
June  2d  appellant  filed  a  petition  to  vacate  said  judgment, . 
setting  up  substantially  the  same  grounds. .  At  the  hearing 
upon  this  petition  the  respective  parties  appeared,  and 
proofs  were  submitted  by  each  of  them,  and  the  court  de- 
nied the  application;  whereupon  an  appeal  was  taken  to 
this  court. 

The  respondents  urge  that  the  appellant  was  barred  from 
prosecuting  this  proceeding  in  consequence  of  his  having 
previously  moved  to  vacate  the  judgment  on  the  same 
grounds.  The  appellant  urges  that  the  reason  the  court 
denied  his  motion  was  because  he  had  not  resorted  to  the 
proper  proceeding;  that,  instead  of  filing  a  motion  in  the 
original  cause,  he  should  have  proceeded  by  petition,  as  he 
did  do  subsequently.  And  he  further  insists  that  the  re- 
spondents cannot  now  be  heard  to  raise  this  objection,  for 
the  reason  that  they  did  not  make  it  in  the  court  below, 
but  went  to  trial  on  the  merits  of  the  petition.  We  find 
nothing  in  the  record  to  indicate  upon  what  grounds  the 
court  denied  the  motion,  but  it  does  not  appiear  that  the 
respondents  objected  to  the  petition  because  said  matters 
had  been  previously  determined  on  the  motion,  or  that  they 
set  up  said  proceedings  as  a  bar  thereto,  and  the  parties 
did  go  to  trial  upon  the  merits.  Consequently  the  point 
is  not  available  here. 

A  number  of  affidavits  were  submitted  to  the  court  be- 
low at  the  hearing  upon  the  petition,  the  contents  of  which 
it  is  unnecessary  to  set  forth.  If  the  appellant's  claim  is 
maintained,  he  has  a  defense  upon  the  merits  to  said  action, 
and  we  think  the  facts  are  such  that  the  court  should  have 
vacated  the  judgment  taken  against  him  by  default.  Ac- 
cording to  the  testimony  of  appellant,  it  appears  that  but 
$200  was  claimed  of  him  before  suit,  and  he  disputes  any 
liability  even  for  this  amount,  and  the  facts  alleged  by  him 
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show  a  defense  thereto.  It  also  appears  from  this  show- 
ing that  he  was  inexperienced  in  the  law,  and  was  under 
the  belief  that  it  was  unnecessary  for  him  to  appear  or 
plead  in  said  action  until  the  next  term  of  court  succeeding 
its  commencement,  which  would  have  been  in  June;  and  it 
further  appears  that  he  received  information  to  this  effect 
from  one  of  the  attorneys  of  the  respondents.  Said  at- 
torney, while  denying  the  conversation  as  alleged  by  ap- 
pellant, admits  that  he  did  have  a  conversation  with  him 
at  the  time  with  reference  to  the  suit,  which  he  details,  and 
enough  appears  therefrom  to  justify  the  belief  that  the  ap- 
pellant understood  from  what  was  there  said  that  it  was 
not  necessary  for  him  to  take  any  action  in  the  premises 
until  said  June  term  of  court.  After  appellant  had  notice 
that  judgment  had  been  taken  against  him,  he  proceeded 
with  due  diligence  to  have  the  same  set  aside  and  the  ac- 
tion reopened.  From  all  the  circumstances  in  the  case,  we 
are  satisfied  that  the  judgment  of  the  court  below,  in  deny- 
ing defendant' s  application  to  have  said  judgment  vacated, 
should  be  reversed;  and  it  is  so  ordered,  and  the  cause  is 
remanded  with  instructions  to  said  court  to  permit  the  ap- 
pellant to  file  an  answer  to  the  complaint  in  said  action, 
and  for  such  further  proceedings  as  may  be  authorized  in 
the  premises. 

Dunbar,  C.  J.,  and  Hoyt  and  Stiles,  JJ.,  concur. 

Anders,  J. ,  not  sitting. 
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Statement  of  the  Case. 


[No.  747.    Decided  March  29, 1803.] 

Staver  &  Walker,  Appellant^  v.  C.  A.  Missimer  et  al, , 

Respondents. 

PROMISE  TO  FORBEAR  SUIT  —  CONSIDERATION  —  MAY  BE  PLEADED 

IN  BAR. 

An  accepted  order  upon  a  third  person  for  the  payment  of  a  debt 
not  due  is  sufficient  consideration  for  an  agreement  to  forbear  to 
sue  upon  a  note  which  is  past  due. 

A  promise  to  forbear  to  sue  for  a  definite  time,  where  the  prom- 
ise is  based  upon  a  sufficient  consideration,  may  be  pleaded  in  bar 
to  an  action. 

Appeal  from  Superior  Courts  Snohomish  County. 

Action  by  Staver  &  Walker  against  C.  A.  Missimer  and 
H.  W.  Illman,  copartners,  and  their  wives,  to  foreclose  two 
mortgages  given  to  secure  the  sum  of  $2, 044,  evidenced  by 
four  notes,  each  dated  November  10,  1890,  one  for  $500, 
due  March  10,  1891,  and  one  for  $500,  due  May  10, 1891, 
one  for  $500,  due  July  10,  1891,  and  one  for  $544,  due 
August  10, 1891.  The  first  note  had  been  paid  prior  to 
suit.  Defendants  admit  the  amount  claimed  in  the  com- 
plaint to  be  unpaid,  but  allege  as  an  affirmative  defense 
that  prior  to  October  26, 1891,  the  defendants  were  further 
indebted  to  the  plaintiff  upon  two  unsecured  notes,  one  for 
*330,  due  October  1,  1891,  and  one  for  $486.97,  due  No- 
vember 1,  1891,  and  also  upon  an  unsecured  open  account; 
that  on  said  26th  day  of  October,  1891,  the  said  plaintiff 
entered  into  an  agreement  with  defendants  to  take  an  ac- 
cepted ^order  for  $1,000  on  Eliza  J.  Blackman  and  Fannie 
Li.  Churchill,  to  be  applied  upon  said  unsecured  notes  and 
open  account,  when  paid,  and  that  the  time  of  payment  on 
the  notes  secured  by  mortgage  should  be  extended  for  one 
year  from  said  26th  day  of  October,  1891.  Plaintiff  de- 
murred to  said  answer  on  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  good  and  valid  defense 
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to  the  action.  The  demurrer  was  overruled,  and  plaintiff 
replied.  Upon  a  trial  had  before  the  court,  judgment  was 
rendered  for  defendants.  From  said  judgment,  and  from 
the  order  overruling  plaintiff's  demurrer,  appeal  is  taken. 

Bell  cfe  Aiiatin^  and  Blaine  c6  De  Vries^  for  appellant. 
Atdt  db  Munns^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  So  far  as  the  testimony  in  this  case  is 
concerned,  it  is  very  conflicting;  but,  considering  all  the 
circumstances  in  the  case,  especially  the  fact  that  appel- 
lant received  additional  security  by  the  arrangement  which 
was  made,  and  the  circumstances  under  which  it  was  made, 
we  do  not  feel  justified  in  disturbing  the  findings  of  the 
trial  judge  who  had  the  witnesses  before  him  in  the  trial  of 
the  cause. 

The  legal  questions  are  raised  by  the  demurrer  to  the 
answer,  the  appellant  contending — (1)  That  the  answer 
failed  to  state  any  consideration  for  the  alleged  agi*eement 
to  forbear  to  sue;  (2)  that  a  covenant  not  to  sue  for  a  lim- 
ited time  cannot  be  pleaded  as  a  bar  to  the  action. 

As  to  the  first  proposition,  appellant  admits  that  pay- 
ment of  a  note  before  the  note  becomes  due  is  sufficient 
consideration  for  a  promise  or  agreement  to  forbear  to  sue, 
but  asserts  that  an  order  on  a  third  person,  and  especially 
a  conditional  order,  is  not  payment  and  in  no  way  changes 
the  relation  of  the  parties  until  payment  thereon  is  made, 
except  to  extend  the  time  of  payment  until  the  order  is 
payable.  The  answer  in  this  case,  however,  does  not  set 
up  a  conditional  order,  but  alleges  that  an  order  was  given 
and  accepted,  and  such  an  order  as  was  agreed  upon  by  the 
parties.  And  so  far  as  the  merits  of  the  case  are  con- 
cerned, the  order  was  paid  and  respondents  given  credit 
for  the  amount. 
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The  answer  also  alleges  that  a  portion  of  the  debt  was 
not  due.  The  fact  that  it  would  have  been  due  in  a  short 
time  does  not  change  the  principle  of  law.  After  the  ac- 
ceptance of  this  order  by  Blackman  and  Churchill,  appel- 
lant could  have  maintained  an  action  against  them  for  the 
amount  accepted,  and  it  can  make  no  difference  whether 
the  order  was  taken  as  absolute  payment  or  as  security  for 
an  unsecured  debt.  It  is  certainly  sometimes  a  very  great 
advantage  and  benefit  to  creditors  to  secure  their  unsecured 
accounts,  and  the  value  of  the  consideration  is  frequently 
equal  to  the  full  value  of  the  debt  secured. 

^^A  consideration  has  been  well  defined  as  consisting  of 
^any  act  of  plaintiff  from  which  the  defendant  or  a  stranger 
derives  a  benefit  or  advantage. '  ...  It  is  not  neces- 
sary that  a  benefit  should  accrue  to  the  person  making  the 
promise;  it  is  sufficient  that  something  valuable  flows  from 
the  person  to  whom  it  is  made,  or  that  he  suffers  some 
prejudice  or  inconvenience,  and  that  the  promise  is  the  in- 
ducement to  the  transaction."  5  Lawson,  Rights,  K.  &  P. 
§  2244. 

It  is  alleged  in  the  answer  that  the  promise  was  the  in- 
ducement to  the  transaction,  and  outside  of  the  benefits 
flowing  to  the  ci*editor  from  the  transaction,  it  is  evident 
that  the  giving  of  this  order  would  be  something  of  an  in- 
convenience to  business  men  situated  as  these  respondents 
were  at  that  time.  We  think  there  was  a  sufficient  con- 
sideration to  support  the  agreement  to  extend  the  time, 
and  the  authorities  overwhelmingly  support  this  conten- 
tion. 

On  the  second  proposition,  it  is  contended  by  appellant 
that  the  respondents'  remedy  for  a  breach  of  promise  not 
to  sue  is  a  claim  for  damages,  and  that  the  agreement  can- 
not be  pleaded  as  a  bar  to  the  action.  It  seems  to  us  that,  • 
outside  of  the  fact  that  proof  could  only  be  made  of  dam- 
ages which  had  already  accrued  at  the  time  of  the  com- 
mencement of  the  action,  and  which  for  that  reason  would. 
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in  a  great  many  cases,  be  an  entirely  inadequate  remedy, 
it  is  marking  out  a  crooked  path  for  litigants  to  travel,  and 
one  that  was  in  nowise  contemplated  by  their  contract. 

The  law,  in  constniing  a  contract,  adopts  rules  to  ascer- 
tain the  intention  of  the  parties  to  the  contract,  and  when 
that  intention  is  ascertained,  if  it  is  a  contract  which  the 
parties  had  a  right  to  make,  the  law  will  simply  enforce  it 
so  as  to  make  effective  such  ascertained  intention,  and  will 
not  make  another  and  a  different  contract  for  the  parties, 
and  prescribe  different  remedies  and  different  penalties. 
In  this  case  the  contract  was  a  plain  one.  The  terms  were 
that  suit  should  not  be  brought  for  one  year.  Why  should 
it  not  be  as  plainly  enforoed?  If  the  contract  is  to  be 
given  force  at  all,  it  ought  to  be  given  the  same  force  as 
the  original  contract.  There  is  just  as  much  reason  in 
holding  that  the  defense  to  an  action  on  a  note  before  it 
becomes  due  on  the  original  contract  must  be  confined  to  a 
claim  for  damages,  as  there  is  to  hold  that  the  defense, 
where  the  agreement  as  to  time  has  been  changed,  must  be 
so  restricted.  In  each  instance  it  is  purely  and  simply  a 
question  of  the  maturity  of  the  note.  No  one  would  have 
questioned  their  right  under  this  agreement  to  take  the  old 
notes  up  and  give  new  ones  for  the  same  amounts  due  one 
year  frqjn  date.  That  was  in  substance  what  they  did, 
and  directness  instead  of  circumlocution  in  administering 
the  law  ought  to  be  the  policy  of  the  courts. 

We  are  aware  that  there  is  a  great  conflict  of  authority 
on  this  question,  some  cases  holding  that  the  remedy  is  by 
damages  in  a  separate,  action,  while  others,  to  avoid  multi- 
fariousness of  suits,  have  been  driven  to  a  more  incon- 
sistent practice  of  compelling  the  defendant  to  allege  his 
^  damages  in  the  original  action;  while  still  others  have  en- 
forced the  contract  that  was  made  by  the  parties. 

The  leading  case  supporting  the  last  practice  is  Robinson 
V,  Godfrey^  2  Mich.  408,  where  it  is  pointedly  held  that  the 
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promise  operates  directly  upon  the  original  contract  and  to 
bar  an  action  brought  upon  said  contract  before  the  time 
limited  expires.  The  court  in  that  case,  in  an  exhaustive 
opinion,  reviews  the  authorities  and  points  out  the  manner 
in  which  courts  have  been  misled  that  have  sustained  the 
opposite  view;  and  in  referring  to  the  decisions  in  certain 
cases  sustaining  the  view  that  the  promise  was  a  bar,  viz., 
Tatlock  V.  Smithy  19  Eng.  C.  L.  R.  94;  Stracy  v.  Bank  of 
England^  19  Eng.  C.  L.  R.  232;  Alli%  v.  Probyn^  2  Cromp. 
M.  &  R.  408,  says: 

^^  These  cases  seem  to  establish  the  proposition  that 
agreements  not  to  sue,  and  in  the  same  manner,  agreements 
to  extend  the  credit,  operate  directly  upon  the  rights 
and  obligations  of  the  parties  to  the  contract,  and,  as  the 
case  may  be,  destroy  or  suspend  the  remedy.  Indeed,  it 
seems  to  us  that  the  opposite  view  contended  for,  makes  a 
distinction  where  none  exists,  violates  all  legal  analogies, 
frustrates  the  real  intent  of  the  parties  and  must  make  the 
court  an  instrument  of  manifest  wrong  and  injustice.'' 

To  the  same  eflFect:  Blair  v.  Reid^  20  Tex.  311,  and  Les- 
lie V.  Cofiway^  69  Cal.  442. 

In  many  other  cases  the  right  to  plead  the  promise  in 
bar  seems  to  have  been  unquestioned,  the  only  contention 
being  over  the  question  of  consideration.  This  is  a  new 
question  in  this  state,  and,  being  untrammeled  by  precedent, 
we  feel  free  to  adopt  the  i*ule  that  seems  to  us  to  be  the 
most  nearly  in  accord  with  the  general  principles  of  law  ap- 
plied by  courts  to  the  construction  and  enforcement  of  con- 
tracts, and  we  therefore  decide  that  a  promise  to  forbear 
to  sue  for  a  definite  time,  where  the  promise  is  based  upon 
a  sufScient  consideration,  can  be  pleaded  in  bar  to  the  ac- 
tion. 

No  error  appearing,  the  judgment  is  affirmed. 

Stiles  and  Scxxft,  JJ.,  concur. 
HoYT,  J. ,  dissents. 
Anders,  J.,  not  sitting. 
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[No.  776.    Decided  March  29, 1893.] 

Francisca  Zintek  et  al.^  Appellants^  v.  Stimson  Mill 

Company,  Respondent, 

MASTER  AND   SERVANT  —  FELLOW   SERVANTS  —  NEGLIGENCE — NON- 
SUIT. 

A  yard  boss  of  a  lumber  yard  who  has  entire  control  of  the  yard, 
with  power  to  hire  and  discharge  workmen,  and  to  employ  them 
under  his  orders,  is  a  vice  principal,  and  not  a  fellow  servant  of  the 
men  who  work  under  his  control  and  superintendence. 

In  an  action  against  a  mill  company  for  the  death  of  a  workman 
caused  by  the  falling  of  a  lumber  pile  which  had  been  negligently 
piled,  it  is  error  to  non-suit  the  plaintiffs,  when  the  testimony  tends 
to  show  that  a  yard  boss  had  entire  charge  of  the  yard  and  of  tlie 
piling  of  lumber,  that  he  hired  and  discharged  workmen,  and  that 
they  worked  under  his  orders;  and  that  the  injury  was  due  to  his 
negligence.    (Stiles  and  Hoyt,  JJ.,  dissent.) 

Appeal  from  Superior  Courts  King  County. 

Tm^ner  cfe  McCutcheon^  for  appellants. 

CJmrles  W.  Seymour  [Stevens^  Seymour  ck  Sharpstein^ 
of  counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  by  the  plaintiffs  to 
recover  damages  of  the  defendant  for  negligently  causing 
the  death  of  Alexander  Zintek,  who  was  at  the  time  per- 
forming labor  for  the  defendant  at  its  mill  yard  at  Ballard, 
in  King  county.  At  the  conclusion  of  the  plaintiffs^  case, 
the  court  below  granted  a  motion  for  a  non-suit,  on  the 
gi'ounds  that  the  deceased  and  one  O.  C.  Nelson,  under 
whom  he  was  working,  were  fellow  servants,  and  because 
no  negligence  had  been  proven  against  the  defendant. 

The  evidence  shows  that  the  deceased  and  one  John 
Marzillger,  at  the  time  of  the  injury,  were  engaged  in  re- 
moving a  pile  of  lumber;  and  were  working  under  said 
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Nelson,  who  was  then,  and  had  been  for  a  long  time  prior 
thereto,  yard  boss  in  said  mill  yard.  Near  the  lumber, 
which  the  deceased  and  Marzillger  were  removing,  was  an- 
other pile  of  lumber  which  had  been  placed  there  while 
Nelson  was  yard  boss  as  aforesaid.  The  evidence  shows 
that  this  lumber  had  been  negligently  piled,  particularly 
from  the  bottom  for  some  distance  up,  and  that  it  had 
been  carried  to  a  height  of  sixteen  feet  or  more.  After 
the  deceased  and  Marzillger  had  nearly  removed  the  lum- 
ber from  the  pile  upon  which  they  were  at  work,  a  portion 
of  the  upper  part  of  this  pile  which  had  been  negligently 
constructed,  broke  off  and  fell  over,  and  in  falling  caught 
the  deceased,  and  injured  him  so  severely  that  he  died  from 
the  effects  thereof. 

There  was  testimony  to  show  that  said  yard  boss  had 
entire  control  of  the  yard;  that  he  hired  and  discharged 
workmen,  and  that  the  workmen  about  the  yard  worked 
under  his  orders;  and  also  to  show  that  it  was  the  duty  of 
said  yard  boss  to  superintend  the  piling  of  the  lumber  in 
the  mill  yard.  He  performed  no  labor  himself,  such  as 
handling  lumber,  but  had  charge  of  the  yard,  and  superin- 
tended the  workmen  and  the  management  of  the  yard. 
No  claim  was  made  by  the  i*espondent  in  its  brief,  or  upon 
the  argument,  that  there  was  any  contributory  negligence 
upon  the  part  of  the  deceased. 

It  seems  to  us  that  the  deceased  and  said  Nelson  cannot 
be  held  to  have  been  fellow  servants  under  the  circum- 
stances of  this  case,  by  much  the  greater  weight  of  the 
authorities.  (See  1  Shearman  and  Redfield  on  Negligence, 
§§224-226,  and  cases  cited.)  And  there  was  proof  of 
negligence  upon  the  part  of  Nelson  sufficient  to  go  to  the 
jury.     It  was,  therefore,  error  to  non-suit  the  plaintiffs. 

The  judgment  is  reversed  and  cause  remanded. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 
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Stiles,  J.  (^dissenting). — While  it  did  appear  in  this 
case  that  the  foreman  of  the  yard,  Nelson,  hired  and  dis- 
charged men,  and  also  that  he  directed  the  men  what  to  do 
and  where  to  do  it,  it  was  nowhere  shown  that  he  ever  super- 
intended the  men  in  the  piling  of  lumber.  The  record  was 
entirely  silent  as  to  the  proper  method  of  piling,  and 
as  to  who,  if  any  one,  gave  directions  in  that  matter;  nor 
was  there  a  particle  of  testimony  tending  to  show  that 
Nelson  knew  how  the  lumber  which  fell  upon  Zintek  was 
piled,  or  that  he  had  any  means  of  knowing  it  superior  to 
those  possessed  by  Zintek  himself.  In  point  of  fact,  Zin- 
tek, of  all  men,  had  the  very  best  means  of  knowing  just 
how  the  pile  which  fell  upon  him  was  constructed,  and 
what  the  danger  was;  for  he  alone  took  away  the  lumber, 
board  by  board,  which  supported  the  fatal  pile.  He  was 
more  than  half  a  day  engaged  in  removing  this  support, 
and  could  not  help  seeing  that  the  neighboring  pile  was 
only  a  loose  heap  which  might  fall  at  any  moment.  The 
effort  seems  to  have  been  made,  to  show  that  Marzillger, 
who  was  working  in  the  alley-way,  could  not  observe  the 
danger  because  of  the  breast-high  pile  of  boards  which  lay 
along  the  alley  in  front  of  the  other  piles;  but  his  inability 
to  see  in  no  way  lessened  the  certainty  that,  if  he  had  been 
where  Zintek  was,  he  would  have  seen.  Because  of  these 
facts  I  think  the  judgment  of  non-suit  was  right,  even 
though  the  doctrine  of  superior  and  inferior  servant  has 
any  application  to  such  a  case,  which  I  very  much  doubt. 

HoYT,  J.,  concurs. 
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Kate  Tootle  et  al. ,  Appellcmta^  v.  The  First  National     j«  ^^^ 
Bank  of  Port  Angeles,  Respondent.  [\a^ 
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CORPORATIONS — PLEA  OF   ULTRA  VIRES  —  WHEN   UNAVAILABLE.  «"l8f  ' 

39    884 

Where  a  bankiDg  corporation  has  received  and  retained  the         — 
benefits  of  a  transaction  it  cannot  set  up  the  plea  that  the  contract 
was  ultra  vires. 

Appeal  from  Superior  Courts  Clallam  Cownty, 

Action  by  Kate  Tootle,  W.  E.  Hosea,  W.  W.  Wheeler, 
Joshua  Motter  and  Frances  S.  Tootle,  partners  as  Tootle, 
Hosea  &  Co.,  against  the  First  National  Bank  of  Port 
Angeles,  to  recover  the  sum  of  $783.33  and  interest. 

The  facts  are  as  follows:  On  April  20,  1891,  the  Port 
Angeles  Mercantile  Company  was  indebted  in  a  sum  ex- 
ceeding $7,000,  included  in  which  sum  was  its  indebted- 
ness to  plainti£Fs,  amounting  to  $759.38.  A  portion  of  the 
indebtedness  had  been  guaranteed  by  the  cashier  of  the 
defendant,  a  national  bank.  On  that  date  the  B.  F. 
Schwartz  Co. ,  a  corporation,  which  was  the  owner  of  the 
mercantile  company,  applied  to  the  defendant  for  a  loan  of 
$2,500.  The  defendant  loaned  the  money  to  the  Schwartz 
Co. ,  and  took  therefor  the  'two  notes  of  B.  F.  Schwartz, 
president  of  that  company.  Said  company,  by  its  president 
and  secretary,  conveyed  the  property  of  said  mercantile 
company,  by  bill  of  sale,  to  said  Schwartz,  and  said 
Schwartz,  as  a  part  of  the  same  transaction,  conveyed  the 
same  by  bill  of  sale  to  the  defendant.  The  money  loaned 
was  left  with  the  bank  and  was  paid  out  by  it  to  certain 
creditors  of  the  mercantile  company,  under  Schwartz's  di- 
rection. After  these  transfers  Schwartz  remained  in  pos- 
session and  control  of  the  property  until  about  June  9, 
1891,  buying  and  selling  goods  and  applying  the  proceeds 
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to  the  payment  of  expenses  and  for  goods.  About  that 
date,  and  before  the  notes  matured,  the  defendant  notified 
him  that  he  must  pay  the  notes.  Certain  creditors  of  the 
mercantile  company  threatened  to  attach  the  property,  and 
the  defendant  bank  proposed  to  all  the  creditors  that  it 
would  take  the  property  and  pay  fifty  cents  on  the  dollar 
of  all  claims  against  the  company.  Schwartz  then  turned 
over  to  the  bank  all  of  said  property,  on  the  promise  of  its 
president  in  consideration  therefor  to  pay  and  settle  all 
the  debts  of  said  mercantile  company,  amounting  to  about 
$7,000,  including  the  claim  of  these  plaintiffs,  of  which 
the  bank  had  notice.  The  bank  further  promised  to  cancel 
and  return  said  notes  to  Schwartz,  on  which  about  $2,000 
was  still  to  become  due.  The  property  turned  over  was 
worth  about  $7,000,  or  $7,500.  The  defendant  bank  sold 
said  property  and  canceled  and  returned  said  notes,  but  did 
not  pay  the  other  indebtedness.  The  claim  of  plaintiffs 
not  being  paid,  on  September  2,  1891,  they  recovei-ed  judg- 
ment against  th^  Schwartz  company  for  the  sum  of  $769. 38, 
and  $28.95  costs,  and  thereafter  issued  execution,  which, 
being  unsatisfied,  became  the  basis  of  proceedings  supple- 
mental in  behalf  of  the  plaintiffs  against  the  bank  as  debtor 
of  the  Schwartz  company,  which  resulted  in  the  court  di- 
recting plaintiffs  to  sue  the  bank  to  recover  upon  its  indebt^ 
edness  to  the  Schwartz  company.  On  the  trial  of  the  cause 
the  court,  on  motion  of  the  defendant  bank,  granted  a 
non-suit  against  plaintiffs,  from  which  judgment  they 
appeal. 

BalltJiger  cfe  Bollinger^  for  appellants. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — We  think  there  can  be  no  question  that 
the  bill  of  sale  of  the  property  of  the  Mercantile  Company- 
was  intended  as  a  mortgage  to  secure  the  payment  of  the 
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notes.  This  is  apparent  both  from  the  testimony  and  from 
the  answer,  and  the  only  serious  question  in  the  case  to 
consider  is  whether  the  bank  is  bound  by  the  action  of  its 
officers  in  the  transaction  upon  which  this  suit  is  based. 
This  fact  seems  certain  from  the  testimony,  viz. ,  that  the 
bank  has  received  property  worth  about  1*7,000,  when  its 
claim  was  only  |2,000.  It  is  not  necessary  to  decide 
whether  or  not  the  contract  was  uLtra  vires^  for  it  was  not 
immoral;  it  was  fully  performed  by  the  other  party,  and 
the  bank  received  and  retained  the  benefits,  and  in  such 
a  case  the  plea  of  ^dtra  vires  is  unavailing.  2  Morse  on 
Banks  and  Banking  (3d  ed.),  §  740. 

'"The  doctrine  of  vltra  vires  as  a  defense  has  died  so 
hard  that  it  is  well  to  repeat  the  proposition  which  seems 
to  be  fully  established  by  the  more  recent  decisions,  that 
where  a  contract  has  in  good  faith  been  fully  performed 
either  by  the  corporation  or  the  other  party,  the  one  who 
has  thus  I'eceived  the  benefit  will  not  be  permitted  to  resist 
its  enforcement  by  the  plea  of  mere  want  of  power.  Time 
and  again  corporations  have  been  held  estopped  to  plead 
rdtra  vires  to  an  action  on  the  contract  performed  by  the 
other  parties  where  the  corporation  has  received  the  bene- 
fit, although  clearly  beyond  its  powers. ' '  2  Beach,  Private 
Coi-p.,  §425. 

To  the  same  eflfect  is  2  Morawetz  on  Private  Corpora- 
tions (2d  ed.),  §688,  and  Green's  Brice's  Ultra  Vires, 
p.  729,  note  a. 

The  doctrine  of  vltra  vires^  when  invoked  for  or  against 
a  corporation,  should  not  be  allowed  to  prevail  where  it 
would  defeat  the  ends  of  justice  or  work  a  legal  wrong. 
Hallway  Co,  v.  McCarthy^  96  U.  S.  258.  This  rule  is  so 
well  established  that  it  is  the  work  of  supererogation  to 
quote  authorities  to  sustain  it. 

While  it  is  not  shown  that  the  contract  to  pay  this  in- 
debtedness was  entered  into  by  resolution  of  the  trustees 
of  the  bank,  it  does  plainly  appear  to  our  minds  from  the 
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testimony  that  the  trustees  were  in  consultation  about  the 
matter;  that  the  business  was  done  in  the  bank,  through  its 
president  and  cashier,  the  men  who  practically  do  the  busi- 
ness of  the  bank;  and  even  if  it  did  not  authorize  the  trans- 
action it  has  endoi*sed  it  by  receiving  and  appropriating 
the  benefits  flowing  from  the  transaction,  and  it  would  be 
against  conscience  and  right  to  allow  it  to  repudiate  the 
contract  and  still  retain  the  benefits. 

We  think  the  plaintiffs  made  out  a  prvnrui  facie  case,  and 
were  entitled  to  a  judgment  thereon,  and  that  the  court 
erred  in  sustaining  defendant's  motion  for  judgment.  The 
judgment  will,  therefore,  be  reversed,  and  the  cause  re- 
manded for  a  new  trial  in  accordance  with  this  opinion,  with 
costs  to  appellants. 

Stiles,  Scott  and  Anders,  JJ.,  concur. 

rioYT,  J.  {dissenting), — I  am  unable  to  find  from  the 
record  that  the  i-espondent  has  received  and  retained  the 
goods,  or  that  it  received  any  goods  in  consideration  of  its 
alleged  promise  to  pay  the  debts  of  the  corporation  or  part- 
nership. I  am,  therefore,  compelled  to  dissent.  I  think 
that  the  judgment  should  be  affirmed. 


6  im 
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Mary  Lawson,  Appellant,  v.  The  City  of  Seattle,  Re- 
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MUNICIPAL  corporations  — LIABILITY   FOR  INJURIES  TO  FIREMEN. 

A  municipal  corporation  is  not  liable  for  the  negligence  of  fire- 
men engaged  in  the  line  of  their  duty. 

The  apparatus  used  by  a  fire  company  being  under  the  special 
control  and  inspection  of  such  company  and  not  of  the  city,  the  city 
cannot  be  held  liable  for  injuries  received  on  account. of  the  defec- 
tive condition  of  the  apparatus. 
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Appeal  from  Superior  Courts  King  County. 

Tustin^  Gearvn  cfe  Orews^  for  appellant. 

George  Donworth^  and  James  B.  Howe^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — We  believe  there  are  no  authorities 
which  support  appellant^  s  contention  that  a  municipal  cor- 
f>oration  is  liable  for  the  negligence  of  firemen  engaged  in 
the  line  of  their  duty.  The  authorities  cited  by  appellant 
certainly  do  not  maintain  this  proposition,  but  on  the  con- 
trary most  of  them  assert  exactly  the  opposite  proposition, 
viz.,  the  rule  that  a  municipal  corporation  is  not  liable  for 
the  negligence  of  firemen  engaged  in  the  line  of  their  duty. 
This  is  so  plainly  the  well  established  rule  that  it  is  scarcely 
necessary  to  discuss  it.  See  Dillon  on  Municipal  Corp. 
(4th  ed.),  §  976,  and  cases  cited. 

This  is  all  the  proposition  that  is  discussed  by  the  appel- 
lant, and  is  probably  all  the  point  that  could  be  raised  un- 
der the  pleadings;  for  while  the  complaint  alleges  that  the 
city  furnished  an  unsuitable  and  defective  frame  or  brace, 
known  as  a  "deadman, "  for  use  in  the  work  in  which  Law- 
son  was  engaged,  yet  it  does  not  appear  very  clearly,  if  at 
all,  that  the  defective  "deadman"  was  the  cause  of  the  ac- 
cident.  But,  conceding  that  it  was  so  stated  in  the  com- 
plaint, it  is  a  well  known  fact  that  the  apparatus  used  by 
a  fire  company  is  not  under  the  control  of  the  city,  but  is 
under  the  special  control  and  inspection  of  the  fire  com- 
pany, and  such  city  can,  therefore,  no  more  be  held  for  the 
defective  condition  of  the  apparatus  than  it  can  for  its  neg- 
ligent operation  by  the  company. 

We  think  the  demurrer  to  the  complaint  was  properly 
sustained  and  the  judgment  is,  therefore,  affirmed. 

Stiles,  Hoyt  and  Anders,  JJ.  ,  concur. 

Scott,  J. ,  concurs  in  the  result. 
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The  State  of  Washington,  Respondent^  v.  Frank  E. 

Biles,  Appellant. 

CHALLENGE  TO  JUROR  — ARSON  — INFORMATION  —  DESCRIPTION  OF 

PREMISES  —  OWNERSHIP  —  VARIANCE. 

A  challenge  to  a  juror  for  cause  should  specify  the  grounds  of  in- 
eligibility. 

An  information  which  charges  defendant  with  the  crime  of  arson 
in  setting  lire  to  "  a  two-story  wooden  storehouse  building,"  is  suffi- 
ciently definite  in  description,  although  the  lower  story  only  of  the 
building  was  used  as  a  storehouse,  and  the  upper  story  as  a  lodging 
house. 

Where  the  actual  or  constructive  possession  of  a  building  is  in  a 
person  who  is  alleged  in  an  information  for  arson  to  be  the  owner, 
it  is  no  variance  if  it  be  proved  on  the  trial  that  he  was  in  such 
possession  at  the  time  of  the  offense,  although  the  actual  ownership 
may  be  shown  to  be  in  another. 

Appeal  from-  Superior  Courts  Whatcom  County. 

J.  C.  MeFadden.  and  FairchUd  <&  Rawson^  for  appel- 
lant. 

W.  C.  Jones ^  Attorney  General,  and  TJwmas  G.  Neio- 
man^  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  proceeding  was  upon  an  informa- 
tion filed  by  the  prosecuting  attorney,  charging  appellant 
with  the  crime  of  arson.  The  jury  found  the  defendant 
guilty  as  charged.  Motion  for  new  trial  was  denied,  judg- 
ment was  entered,  and  the  case  appealed.  The  appellant 
alleges  as  error: 

""^ First:  Error  of  the  court  in  allowing  evidence  to  be 
introduced  upon  the  indictment  amended,  and  not  having 
been  resworn  to  after  such  amendment. 

^^  Second:  Error  of  the  court  in  the  impaneling  of  the 
jury,  duly  excepted  to. 
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^^Third:  Error  of  the  court  during  the  trial  oonoerning 
the  introduction  of  evidence. 

""^ Fourth:  Error  of  the  court  in  refusing  to  instruct  the 
jury  to  find  a  verdict  for  the  defendant. " 

As  to  the  first  proposition,  it  is  not  necessary  to  discuss 
it,  as  the  record  does  not  show  that  any  amendment  was 
made.  At  the  commencement  of  the  trial  the  counsel  for 
appellant  objected  to  the  introduction  of  testimony  on  the 
ground  that  an  amendment  had  been  made  to  the  informa- 
tion. What  the  alleged  amendment  was  does  not  appear. 
The  court  overruled  the  objection,  and  the  case  proceeded. 
Whether  it  was  overruled  because  the  amendment  was  per- 
mitted by  the  law,  or  because  it  was  immaterial,  or  because 
there  was  ^no  amendment,  does  not  appear,  and  this  court 
is,  therefore,  unable  to  determine  from  the  record  whether 
or  not  any  error  was  committed. 

So  far  as  the  second  alleged  error  is  concerned,  we  think, 
in  consideration  of  the  plain  language  used  by  the  legisla- 
ture in  §  339,  Code  Proc,  viz.,  ''If  the  ballots  become  ex- 
hausted before  the  jury  is  complete,  or  if  from  any  cause 
a  juror  or  jurors  be  excused  or  discharged,  the  sheriflf, 
under  the  direction  of  the  court,  shall  summon  from  the 
bystanders,  citizens  of  the  county,  as  many  qualified  per- 
sons as  may  be  necessary  to  complete  the  jury,''  that  the 
action  of  the  court  in  this  case  was  in  strict  compliance 
with  the  law,  so  far  as  the  manner  of  selecting  the  jury 
was  conceraed. 

In  regard  to  the  ineligibility  of  the  juror  Daniels,  the 
challenge  was  the  general  challenge  for  cause  without  spe- 
cifying the  cause;  and  if  it  be  conceded  that  the  juror  was 
ineligible  the  grounds  of  ineligibility  were  not  called  to  the 
attention  of  the  court,  and  a  defendant  cannot  keep  con- 
cealed from  the  court  the  ground  of  objection  on  which  he 
relies  and  spring  it  here  for  the  first  time.  Although  an 
examination  was  made  of  the  juror  in  regard  to  his  resi- 


188  STATE  V.  BILES. 


Opinion  of  the  Court — Dunbar,  C.  J.  [6  Wash. 

dence,  the  burden  of  appellant's  objection  had  been  to  the 
manner  of  the  selection,  and  when  the  appellant  said,  ''We 
now  challenge  the  juror  for  cause,"  the  court  answered, 
<'If  for  the  reason  that  Mr.  Daniels  was  subpoenaed  and 
summoned  on  a  special  venire  to  fill  out  the  regular  panel, 
I  will  deny  the  challenge  and  allow  you  an  exception." 
No  reply  was  made  by  the  appellant,  and  the  jury  was 
sworn  in.  It  is  very  evident  from  the  record  that  this  is 
the  only  ground  of  challenge  that  was  brought  to  the  at- 
tention of  the  court,  and  appellant  not  having  objected  on 
any  other  grounds  must  be  presumed  to  have  waived  any 
other  objection. 

The  ground  of  all  challenges  must  be  specifically  stated. 
Thompson  on  Trials,  §  98,  and  cases  cited.  The  better 
rule,  and  that  sustained  by  the  weight  of  authority,  is  that 
in  order  to  make  a  refusal  to  allow  a  challenge  for  cause 
available  for  the  reversal  of  the  judgment  there  must  be  a 
specification  of  the  ground  of  the  challenge.  It  is  not 
sufiicient  to  declare  in  general  terms  that  the  party  objects 
to  the  juror,  or  that  he  challenges  the  juror.  The  cases 
upon  this  question  are  in  conflict,  but  the  rule  we  have 
stated  is  the  only  one  that  is  sustained  by  principle,  and 
is  the  only  one  that  is  sustained  by  decisions  in  analogous 
cases.  Elliott  on  Appellate  Procedure,  §  778.  The  adop- 
tion of  the  other  rule  would,  in  our  opinion,  encourage 
sharp  practice,  and  tend  to  defeat  the  ends  of  justice,  and 
we,  therefore,  adopt  the  rule  announced  above. 

Without  further  particularizing,  we  are  convinced  that 
no  error  was  committed  by  the  court  in  the  selection  of  the 
jury. 

Neither  do  we  think  that  appellant's  contention  can  be 
sustained,  that  the  building  burned  was  not  such  a  one  as 
was  described  in  the  information.  The  description  was 
"a  two-story  wooden  storehouse  building,"  and  the  proof 
shows  that  that  was  substantially  what  it  was,  notwith- 
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standing  the  upper  story  had  been  used  as  a  lodging  house. 
It  was  a  two-story  building;  the  lower  story,  which  was 
set  on  fire,  was  used  for  a  storehouse.  There  was  no  com- 
munication between  the  two  stories,  but  they  were  both 
under  one  roof,  and  as  under  the  Penal  Code  a  separate 
apartment  may  be  a  dwelling  house,  although  the  roof 
covering  it  also  covers  a  storehouse,  so  the  building  in  this 
instance  is  none  the  less  a  storehouse  because  the  same  roof 
protects  a  lodging  house.  Bishop  on  Statutory  Crimes, 
§§  277-9. 

This  building  was  sufficiently  described  to  notify  the  de- 
fendant what  building  it  was  he  was  charged  with  burning, 
and  when  that  requirement  is  met  the  requirements  of  the 
law  are  met. 

The  contention  that  this  building  was  not  subject  to  arson 
because  it  had  previously  been  injured  by  fire  is  not,  in  our 
opinion,  worthy  of  serious  consideration. 

So  far  as  the  question  of  ownership  is  concerned,  at  the 
common  law  arson  being  an  offense  against  the  habitation, 
it  necessarily  followed  that  the  building  burned  must  be 
deemed  the  building  of  the  person  in  possession,  and  not- 
withstanding the  fact  that  our  statute,  as  stated  in  McClaine 
V.  TerriUyry^  1  Wash.  345  (25  Pac.  Rep.  453),  has  also  in- 
corporated in  the  statutes  the  idea  of  protection  to  prop- 
erty, yet  the  statutes  provide  in  special  terms  that  in  the 
prosecution  of  cases  solely  affecting  property,  that  if  it  be 
proved  on  the  trial  that  at  the  time  when  the  offense  was 
committed  either  the  actual  or  constructive  possession  was 
in  the  person  alleged  to  be  the  owner,  it  shall  be  sufficient 
and  shall  not  be  deemed  a  variance.  See  §  1377,  Code 
Proc. 

A  thorough  examination  of  the  record  fails,  in  our  opin- 
ion, to  discover  any  error.  The  judgment  will,  therefore, 
be  affirmed. 

Scott,  Stiles,  Hoyt  and  Anders,  J  J. ,  concur. 
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6    190 
Jla^.  [No.  688.    Decided  April  13, 1898.] 

27  338|  W.  F.  Whittier,  William  Fuller,  F.  N.  Wood  and 
C.  M.  Plummer,  co-partners  as  Whittier,  Fuller  & 
Co.,  Appellants^  v.  Stetson  &  Post  Mill  Company  et 
aZ.,  Appellants^  and  Robert  Abrams  et  al,^  Respond- 
ents, 

MECHANICS'  LIENS — DESCRIPTION  —  MISTAKE  IN   AMOUNT  OF 

CLAIM  —  RBMITTING  EXCESS. 

A  lien  notice  which  describes  the  property  as  "all  of  lot  5  in 
block  9  except  the  west  20  feet  of  said  lot;  and  that 

said  building  is  known  as  the  Brodek-Schlessinger  building,  and  is 
on  the  northwest  corner  of  Third  and  Washington  streets,  in  said 
city,"  is  insufficient  to  create  a  valid  lien,  when  the  building  also 
covers,  in  addition  to  the  tract  specified,  the  south  half  of  lot  6. 

Where  the  owners  of  adjoining  parcels  of  land  jointly  construct 
buildings  thereon  under  contract  with  the  same  contractors,  and  a 
lien  is  claimed  for  glass  furnished  both  buildings  by  a  sub-con- 
tractor, who  understands  that  the  whole  structure  is  being  built  by 
B.  &  S.,  while  in  fact  one  N.  is  the  owner  of  a  portion  thereof,  but 
the  claim  of  lien  as  made  out  by  his  attorneys  correctly  describes 
the  B.  &  S.  property,  and  by  mistake  seeks  to  charge  the  same  with 
the  glass  furnished  for  N.'s  portion,  the  mistake  may,  on  the  trial, 
be  rectified  by  remitting  the  excessive  claim.  (Dunbar,  C.  J.,  dis- 
sents.) 

Appeal  from  Superior  Courts  King  County. 

Turner  cJ&  McCittcheony  for  appellants  W.  C.  Stetson  and 
Stetson  &  Post  Mill  Co. ;  Preston^  Carr  cS:  Preston^  and  W. 
R.  Bdl^  for  appellants  Whittier,  Fuller  &  Co. 

TJuympson^  Eilsen  cfe  Humphries^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  respondents  Brodek  and  Schlessinger 
and  one  Nugent  planned  the  erection  of  a  building  upon 
land  at  the  northwest  corner  of  South  Third  and  Washing- 
ton streets,  in  the  city  of  Seattle.     The  land  embraced  lot 
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5,  block  9,  in  D.  S.  Maynard's  plat,  which  formed  the 
street  comer  and  fronted  sixty  feet  on  South  Third  street, 
and  108  feet  upon  Washington  street,  and  the  south  half 
of  lot  6,  fronting  thirty  feet  on  South  Third  street,  and 
having  the  same  depth  as  lot  5.  The  building  was  thus 
to  be  a  parallelogram,  90  by  108  feet  in  size.  Of  this  area 
said  respondents  had  a  lease  of  all  but  the  west  twenty 
feet  of  lot  6  —  a  parallelogram  of  20  by  60  feet  —  which 
was  the  property  of  Nugent.  The  building  erected  was, 
on  the  outside,  apparently  one  building,  but,  as  originally 
planned,  partition  walls  ran  up  from  the  basement  to  the 
roof  in  such  a  manner  as  to  completely  separate  the  two 
ownerships.  While  the  plans  were  in  this  condition  each 
owner  let  a  contract  with  builders,  Famum  and  others, 
for  the  erection  of  his  own  portion  of  the  building,  but  sub- 
sequently, and  before  the  materials  furnished  by  Whittier, 
Fuller  &  Co.  were  supplied,  the  several  owners  and  the 
contractors  modified  their  plans  so  that  the  separate  char- 
acter of  the  two  buildings  was  largely  taken  away;  that 
is,  they  removed  the  basement  partition  entirely  excepting 
at  the  rear  of  Nugent' s  part;  and  instead  of  a  brick  party 
wall  between  the  upper  rooms  a  lath  and  plaster  wall  was 
substituted.  To  guide  the  contractors  and  to  carry  out 
their  new  understanding,  the  owners  caused  the  architect 
to  draw  a  new  set  of  floor  plans  which  were  signed  by  all 
parties,  and  to  be  attached  to  the  original  plans  and  specifi- 
cations, after  which  the  building  progressed  to  completion. 

The  appellants  filed  lien  claims  for  labor  and  materials 
furnished  for  the  Brodek  and  Schlessinger  part  of  the 
building  only,  and  this  appeal  is  prosecuted  from  a  judg- 
ment dismissing  their  several  complaints  in  actions  for 
foreclosures.  The  nature  of  the  eases  requires  their  sepa- 
rate  examination  and  determination. 

1.  In  the  matter  of  the  liens  of  the  Stetson  &  Post  Mill 
Co.  and  W.  C.  Stetson,  but  one  point  need  be  noticed. 
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The  lien  claims  of  these  appellants  described  the  prop- 
erty as  follows: 

''All  of  lot  6  in  block  9  of  D.  S.  Maynard's  plat  of  the 
town  ( now  city)  of  Seattle,  except  the  west  20  feet  of  said 
lot;  and  that  said  building  is  known  as  the  Brodek-Schless- 
inger  building,  and  is  on  the  northwest  comer  of  Third 
and  Washington  streets,  in  said  city,  King  county,  State  of 
Washington." 

This  claim,  it  will  be  observed,  located  the  building  cor- 
rectly, and  it  excluded  Nugent' s  part;  but  it  did  not  in- 
clude within  the  description  of  the  land  sought  to  be  charged 
the  south  half  of  lot  6,  which  the  Brodek-Schlessinger  part 
actually  occupied. 

The  statute  requires  that  the  lien  claim  shall  contain  a 
description  of  the  property  to  be  charged  with  the  lien 
''suflScient  for  identification."  Gen.  Stat.,  §1667.  And 
so  far  as  the  claim  is  concerned,  no  property  could  be  iden- 
tified with  more  certainty  to  a  reader  of  the  record  copy. 
It  is  lot  5,  block  9,  Maynard's  plat,  excepting  the  west  20 
feet  of  the  lot.  But  the  diflSculty  which  the  court  below 
found  to  be  insurmountable  was,  that  when  the  evidence 
was  in  it  was  found  that  the  building  covered  an  additional 
distinct  parcel  of  land  upon  which  no. claim  had  been  filed 
at  all,  viz.,  the  south  half  of  lot  6.  Appellants  see  the 
force  of  this  proposition,  and  claim  to  be  relieved  by  the 
reference  to  the  name  of  the  building  and  its  location  at 
the  northwest  comer  of  the  two  streets.  It  is  said  in  the 
lien  claim  that  this  building  is  known  as  the  ^^Brodek- 
Schlessinger  building,"  and  to  such  persons  as  might  have 
seen  it  and  have  been  familiar  with  the  locality  that  would 
undoubtedly  be  a  sufficient  identification,  although  unless 
they  were  also  acquainted  with  the  separate  ownei*sbip  of 
Nugent  it  would  not  have  informed  them  that  under  the 
same  roof,  and  without  any  apparent  distinction  of  title, 
there  were,  in  fact,  two  buildings,  upon  one  of  which  no 
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lien  was  claimed.  It  may  be  doubted,  however,  whether 
a  meve  private  building  can  be  said  to  be  fully  identified 
by  giving  to  it  the  name  of  its  owners.  Private  buildings 
are  not  generally  so  identified  or  spoken  of,  and  particu- 
larly when  it  comes  to  conveyances,  incumbrances  and  the 
like.  The  name  helps  to  identify,  doubtless;  but  the 
name  does  not  individualize  such  property,  as  names  do  in 
the  case  of  mining  claims,  for  instance,  which  ordinarily 
depend  upon  nothing  but  their  names  for  identification. 

Tredinnick  v.  Mining  Co.,  72  Cal.  78  (13  Pac.  Rep.  152), 
was  a  case  where  a  lien  was  properly  sustained  upon  the 
'^Red  Cloud  Mine,  situated  in  the  Bodie  mining  district, 
Bodie  township,  in  Mono  county.'^  The  inception  of  a 
mining  title  is  usually  by  means  of  a  location  notice,  in 
which  the  name  is  the  most  prominent  feature,  and  all  con- 
veyances follow  by  the  name  only.  A  public  record,  in 
that  case,  identified  the  property  in  the  first  place;  but 
there  is  no  such  record  of  buildings. 

The  location  at  the  corner  of  the  streets  also  helps  to 
Identify,  and  we  do  not  desire  to  be  understood  as  holding 
that  such  a  description,  without  any  designation  of  a  lot  or 
block,  would  not  be  a  sufficient  identification  if  the  quantity 
of  land  were  also-  identified,  as  for  example,  if  the  size  of 
the  building  on  the  ground  were  stated. 

In  De  Witt  v.  Smith,  63  Mo.  263,  the  description  was  of 
^^lots  19  and  20,  in  block  2,  in  Ashburn^s  addition  to  Kan- 
sas City,"  and  the  comer  of  the  street  was  given.  But  in 
fact  the  block  was  not  block  2,  but  block  20.  Under  the 
facts  the  clerical  error  in  omitting  a  figure  was  held  not  to 
invalidate  the  lien.  In  Caldwell  v.  Ashury,  29  Ind.  451, 
the  case  was  something  like  this  one,  for  the  description 
was  ^^  house  and  lot  on  the  southwest  corner  of  Fourth  and 
Oak  streets.''  A  foreclosure  upon  one  lot  was  sustained, 
although  it  was  held  that  the  claim  was  not  sufficient  to 
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sustain  a  complaint  against  two  lots.  It  does  not  appear 
that  the  house  actually  occupied  a  part  of  the  second  lot. 

But  in  Willamette  S.  M.  Co.  v.  Krenier,  94  Cal.  205  ( 29 
Pac.  Rep.  633),  under  a  statute  like  ours,  in  substance,  the 
description  was  "lot  6,  in  block  28,  of  the  Heber  tract,  at 
the  northeast  corner  of  Hope  and  Eighth  streets;"  and 
although  the  building  extended  over  onto  lot  7,  the  lien 
was  sustained. 

In  De  Witt  V,  Smithy  siipra^  there  was  something  upon 
the  record  which  would  have  served  to  warn  any  one,  even 
though  he  did  not  know  of  the  existence  of  a  house,  viz., 
the  plat  of  the  addition,  at  a  cert^iin  street  corner  on  which 
the  building  was  said  to  have  been  erected.  Unless,  in 
that  case  blocks  2  and  20  coniered  at  the  same  street  inter- 
section, it  would  not  be  likely  that  a  searcher  of  the  record 
would  be  deceived.  But  in  Willamette  S.  M.  Co.  v.  Kreiner. 
i^upra^  the  court,  upon  the  theory  of  liberal  construction, 
and  that  the  owner  was  not  misled,  and  regarding  the  stat- 
ute as  authorizing  a  lien  upon  the  "property,"'  which  it 
interpreted  to  be  the  house,  sustained  the  lien,  although  no 
mention  was  made  in  the  claim  of  lot  7. 

This  court  has  held  that  a  lien  upon  a  building  is  in- 
effectual unless  the  land,  or  some  interest  therein,  be  in- 
cluded in  it.  Kellogg  v.  Littell  c&  S)ityth  Mnfg.  Co..  1 
Wash.  407  (25  Pac.  Rep.  461). 

Phillips  on  Mechanics'  Liens  says,  ^  379: 

''The  best  rule  to  be  adopted  is,  that  if  there  appears 
enough  in  the  description  to  enable  a  party  familiar  with 
the  locality  to  identify  the  premises  intended  to  be  de- 
scribed with  reasonable  certainty,  to  the  exclusion  of 
others,  it  will  be  sufficient." 

The  claim  in  this  case  fully  meets  this  requirement,  but 
the  trouble  with  it,  and  with  the  rule  as  applied  to  it  is,  as  we 
think,  that  its  very  exactness  tended  to  mislead  the  public. 
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The  lien  claimant  is  not  required  to  give  the  owner  any 
notice  whatever;  if  he  were,  it  would  take  very  little  in 
any  case  to  satisfy  the  law.  But  he  is  required  to  make 
a  record  of  his  claim,  and  the  only  purpose  of  such  a  record 
must  be  to  give  constructive  notice  to  third  persons,  and 
not  only  to  those  who  may  have  been  familiar  with  the 
premises  during  and  since  the  erection  of  the  building,  but 
also  to  those  who  may  never  have  seen  the  premises  as 
well  as  those  who  were  familiar  with  them  only  before  the 
building  was  erected.  As  to  all  such  persons  it  may  be  ad- 
mitted that  it  would  be  entirely  sufficient  to  simply  name 
tl^jB  Brodek-Schlessinger  building,  on  the  corner  of  South 
Third  and  Washington  streets. 

But  to  the  last  two  classes  that  description  added  to  the 
designation  of  lot  5,  block  9,  would  be  a  complete  trap, 
in  case  they  should  become  purchasers  during  the  life  of 
the  lien.  A  more  sensible  and  effectual  administration  of 
this  law  could  be  had  if  there  were  some  provision  by 
which  a  claim  in  such  a  case  could  be  amended  where  no 
one  could  be  injured  by  it;  but  we  must  take  the  statute 
as  we  find  it,  and  in  this  case  neither  the  actual  building 
nor  the  land  having  been  described  the  liens  must  fail. 

2.  Whittier,  Fuller  &  Co.  furnished  all  the  glass  for  the 
building  erected  by  Brodek  and  Schlessinger  and  Nugent, 
jointly.  This  they  did  under  a  sub-contract  with  one 
Pierson,  who  had  a  sub-contract  from  the  principal  con- 
tractors for  all  the  glass  work.  Their  agent  was  misled 
into  supposing  that  the  entire  building  was  owned  by 
Brodek  and  Schlessinger,  by  hearing  it  spoken  of  as  the 
Brodek-Schlessinger  building,  and  by  the  fact  that  Pierson 
had  but  one  contract  for  all  of  the  glass  work.  But  their 
counsel,  whom  they  employed  to  prepare  and  file  their 
claim,  were  aware,  through  knowledge  acquired  otherwise, 
that  the  Brodek-Schlessinger  building  proper  did  not  in- 
clude Nugent' s  part,  so  that  from  the  memoranda  furnished 
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them  of  glass  sold  for  and  used  in  the  Bf odek-Schlessinger 
building,  they  prepared,  and,  after  verification,  tiled  a  claim 
for  the  whole  amount  of  the  glass,  which  correctly  described 
the  Brodek-Schlessinger  building  and  the  land  upon  which 
it  stood.  Their  lien  claim,  therefore,  covered  glass  which 
was  not  used  in  the  part  of  the  building  described,  but  was 
used  in  Nugent' s  part,  a  fact  which  was  not  discovered 
until  the  trial  of  the  action,  when  the  true  state  of  the 
matter  appeai*ed.  Upon  this  the  plaintiffs  showed  very 
clearly  just  what  glass  had,  as  a  matter  of  fact,  been  used 
in  the  two  portions  of  the  building,  and  asked  that  they  be 
allowed  to  remit  from  their  claim  the  value  of  the  glass 
used  in  Nugent' s  part,  and  to  have  a  decree  .for  the  bal- 
ance. The  whole  claim  amounted  to  $1,589.39,  and  the 
sum  proposed  to  be  remitted  was  about  $150. 

The  court,  upon  the  ground  that  the  gl^ss  used  in  Nu- 
gent's  part  of  the  building  was  a  non-lienable  item,  refused 
to  allow  the  remission,  and  upon  the  authority  of  Dexter 
Horton  cfe  Co.  v.  Sparhnan^  and  Saine  v.  Wiley ^  2  Wash. 
165,  171  (25  Pac.  Rep.  1070,  1071),  sustained  an  objec- 
tion to  the  claim. 

In  the  first  case  referred  to  Kemery  filed  a  claim  for  a 
debt  due  another  person  and  assigned  to  him,  for  which  he 
could  have  no  lien  under  the  law.  Spai*kman  claimed  a 
lien  for  labor  on  lumber  and  shingles  at  wages  of  $3  per 
day.  In  the  other  case  liens  upon  lumber  and  shingles 
were  confused  in  the  same  way.  In  none  of  the  shingle 
cases  was  it  possible  to  determine,  either  from  the  lien 
claims  or  the  evidence,  how  much  was  properly  a  lien  upon 
the  lumber.  The  rule  laid  down  in  these  cases  went  no  fur- 
ther than  to  declare  that  a  demand  for  which  the  law  gives 
no  lien  cannot  be  confused  with  one  which  is  lienable  with- 
out vitiating  the  whole.  The  law  imputes  notice  to  every 
one  of  its  terms,  and  when  a  claim  is  asserted  for  a  lien  to 
secure  a  demand  for  which  no  lien  is  allowed,  the  act  is 
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presumed  to  be  an  advised  attempt  to  take  an  unlawful 
advantage  of  the  statute.  But  it  is  not  so  where  mere 
mistakes  or  inadvertences  cause  items  otherwise  lienable 
to  be  included  in  a  claim.  A  fraudulent  practice  of  that 
kind  would  render,  and  many  times  has  rendered,  a  claim 
worthless;  but  there  must  be  either  a  gross  excess  of  de- 
mand over  just  claim  or  actual  fraud  to  accomplish  that  re- 
sult. 

This  glass  was  all  lienable.  The  several  owners  of  the 
building,  by  their  conduct  in  making  practically  one  struct- 
ure of  it,  opened  the  way  to  any  one  furnishing  materials, 
which  were  distributed  about  and  used  indiscriminately  by 
the  contractors,  to  claim  a  lien  on  the  whole  of  it,  leaving 
the  owners  to  settle  proportions  between  themselves.  At 
least  it  would  so  seem,  although  the  point  is  not  necessarily 
in  the  case  for  decision.  On  the  other  hand,  appellants 
having,  as  they  supposed,  furnished  glass  for  the  entire 
building  as  the  property  of  Brodek  and  Schlessinger,  no 
less  furnished  it  for  the  part  of  the  building  which  actually 
belonged  to  Brodek  and  Schlessinger  to  the  extent  they 
could  identify  it  as  having  been  so  used  therein. 

In  the  same  manner  they  could  have  a  separate  lien  upon 
the  Nugent  building  for  the  glass  which  they  could  identify 
as  having  been  used  in  it.  Now  by  the  most  natural  mis- 
take between  them  ^nd  their  attorney,  when  they  came  to 
make  out  their  claim  they,  without  any  fraud,  or  attempt 
to  overreach,  included  the  Nugent  glass  in  their  claim,  a 
mistake  which  they  voluntarily  offered  and  asked  to  rectify 
at  the  first  opportunity  after  it  was  discovered.  By  all 
means  we  think  they  should  have  been  permitted  to  make 
the  correction. 

Upon  another  ground  objection  was  sustained  to  this 
lien  claim,  viz.,  insufficiency  of  description.  The  land  is 
described  twice,  and  in  the  first  description,  on  the  first 
page  of  the  claim,  it  is  made  to  read:   <^The  south  one-half 
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of  the  lot  No.  6  qf  block  No.  9,  and  the  easterly  eighty- 
eight  (88)  of  lot  No.  6  in  said  block  No.  9."  Obviously 
a  clerical  error  caused  the  word  ''feet"  to  be  omitted 
after  the  word  "eighty-eight,"  and  this  was  held  to  make 
the  whole  description  bad.  The  lien  is  a  very  long  one, 
and  it  may  be  that  that  fact  caused  both  court  and  counsel 
to  overlook  the  fact  that  on  the  last  page  the  description  is 
repeated  with  the  word  "feet"  included;  which  makes  it 
unnecessary  to  consider  the  arguments  offered  upon  that 
point.  Other  objections  we  regard  as  entirely  technical 
and  insufBcient.  Separate  notice  of  each  would  render 
this  already  lengthy  opinion  much  more  so. 

The  judgment  is  affirmed,  except  as  to  the  claim  of 
Whittier,  Fuller  &  Co.,  who  will  take  a  reversal.  The 
cause  is  remanded  to  the  superior  court  for  a  re-trial  of 
the  case  as  to  their  claim,  in  accordance  with  the  law  as 
herein  held. 

HoYT  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting). — Lack  of  time  prevents  me 
from  entering  into  an  extended  discussion  of  this  case,  but, 
briefly  stated,  I  am  unable  to  distinguish  the  case  of  Whit- 
tier^ Fuller  cfe  Co,  from  the  case  of  Dexter  Ilorton  <&  Co.^ 
Bankers,,  v,  Sparhnan^  2  Wash.  165  (25  Pac.  Rep.  1070). 
It  makes  no  difference  in  principle  that  the  lien  in  that  case 
was  filed  on  material  that  the  law  does  not  allow  a  lien  on, 
for  the  law  will  not  under  any  circumstances  allow  a  lien 
on  one  man's  house  for  material  which  goes  to  another 
man's  house,  and  the  material  is  as  much  non-lienable  un- 
der the  statute,  for  the  purposes  of  this  case,  as  though  it 
were  ahsolutely  non-lienable.  I  do  not  think  the  fact  that 
the  same  contractor  built  the  two  liouses,  or  that  the  two 
houses  were  built  with  a  joint  partition  wall,  affects  the 
case  at  all.  They  were  two  separate  contracts,  and  it  de- 
volves upon  the  material  man  when  he  seeks  to  charge  a 
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third  man's  property  with  a  debt  due  from  the  contractor, 
to  definitely  inform  himself  as  to  where  the  material  is  used. 
I  think  the  trial  court  was  justified,  under  the  former  rul- 
ings of  this  court,  and  under  the  law,  in  holding  that  appel- 
lants had  no  lien  against  respondent's  property,  and  the 
judgment  ought  to  be  affirmed. 

Scott,  J.,  dissents. 


[  Xo.  840.    Decided  April  13, 1893.] 

Joseph  M.  Lammon  et  oL^  Respondents^  v.  C.  M.  Austin, 

Appdlant. 

POREOLOSUKE  OF   MORTGAGE  —  ATTORNEY  FEES. 

Although  a  mortgage  may  prov^lde  for  the  payment  to  the  mort- 
gagee out  of  the  proceeds  of  sale  on  foreclosure,  of  "counsel  fees  at 
the  rate  of  ten  per  cent,  upon  the  amount  which  may  be  found  to  be 
due  for  principal  and  interest  by  the  said  decree ''  of  sale,  the  mort- 
gagor is  not  liable  to  the  payment  of  such  counsel  fee  where,  before 
the  expiration  of  the  time  for  answ^ering  in  the  foreclosure  suit,  he 
pays  into  court  the  full  amount  of  principal  and  interest  and  costs 
to  date.    (Dunbar,  C.  J.,  dissents.) 

Appeal  from  Superior  Courts  Thurston  County, 

Charles  IL  Ayer^  for  appellant. 
O.  V.  Linn^  for  i*espondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  was  an  action  to  foreclose  a  mortgage 
upon  i*eal  estate.  The  note  contained  no  provision  for  at- 
torney's fees,  but  the  mortgage  had  the  following  clause: 

''And  out  of  the  money  arising  from  said  sale  to  retain 
the  said  principal  and  interest     .  together  with  the 

costs  and  charges  of  making  such  sale  and  of  suit  for  f ore- 
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closure,  including  counsel  fees  at  the  rate  of  ten  per  cent, 
upon  the  amount  which  may  be  found  to  be  due  for  prin- 
cipal and  interest  by  the  said  decree."" 

Before  the  time  for  answer  expired,  the  defendant  paid 
into  court  the  full  amount  of  the  principal  and  interest  and 
costs  to  that  date,  and  demanded  a  dismissal  of  the  com- 
plaint, but  the  court  refused  to  dismiss  except  upon  pay- 
ment of  the  ten  per  cent,  as  counsel  fees  as  specified  in  the 
mortgage. 

Enforcing  this  contract  exactly  in  accordance  with  the 
terms  of  it  as  agreed  upon  by  the  parties,  we  think  the 
court  below  was  in  error,  because  the  contract  only  pro- 
vided for  the  payment  of  counsel  fees  out  of  the  proceeds 
of  the  sale.  Stover  v.  Johnnycdke^  9  Kan.  367;  Wylie  v. 
Earner,  54  Wis.  691  (12  N.  W.  Rep.  57);  Monroe  v.  Fohl, 
72  Cal.  568  (U  Pac.  Rep.  514);  Schmidt  v.  Potter,  36 
Iowa,  426. 

The  judgment  is  reversed.  Appellant  to  recover  all  costs 
subsequent  to  the  time  of  his  payment  into  court. 

HoYT,  Anders  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting). — I  dissent.  I  think  this 
contract,  reasonably  construed,  provides  for  an  attorney's 
fee  when  the  suit  is  brought,  by  the  strongest  kind  of  an 
implication.  I  have  no  doubt  such  was  the  intention  of 
the  parties. 
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[No.  906.    Decided  April  13, 1893.] 

The  State  of  Washington,  on  the  relation  of  H,  L. 
Tubals^  sr.^  v.  The  Superior  Court  of  Jefferson 
County,  State  of  Washington. 

certiorari  — WHEN  LIES  —  GRANTING  NEW  TRIAL. 

Certiorari  will  not  lie  to  review  the  action  of  the  superior  court 
in  granting  a  new  trial.    (Scott,  J.,  dissents.) 

Original  Application  for  Certiorwri. 

John  Trurnhvll^  and  Smith  cfe  Felger^  for  relator. 
Carroll  cfe  Rohde^  for  respondent. 

The  opinion  of  the  couiii  was  delivered  by 

Dunbar,  C.  J. — The  question  presented  in  this  case  is: 
Can  the  act  of  a  trial  court  in  granting  a  new  trial  be  re- 
viewed by  certiorari.  The  authorities  cited  by  petitioner 
throw  no  light  upon  the  subject.  It  is  contended  that  the 
coui't  acted  without  jurisdiction  because  the  grounds  upon 
which  the  new  trial  was  granted  were  not  the  grounds  set 
out  in  the  petition.  But  this  position  is  not  tenable.  The 
court  certainly  had  jurisdiction  to  grant  a  new  trial,  and  if 
it  granted  it  on  illegal  grounds  it  simply  committed  error. 
The  granting  of  a  new  trial  is  a  matter  which  is  generally 
conceded  to  be  largely  discretionary  with  the  trial  court, 
and  if  this  discretion  has  been  abused,  and  a  new  trial  has 
been  granted  outside  of  the  provisions  of  the  law,  we  see 
no  reason  why  the  error,  if  properly  excepted  to,  could 
not  be  preserved  in  the  record  and  brought  here  for  review 
in  the  event  of  a  new  trial  resulting  against  the  interests  of 
the  petitioner.  If  it  does  not  so  result,  of  course  in  theory 
of  law  there  has  been  no  prejudicial  error.  In  any  event 
we  are  unable  to  find  any  authority  for  issuing  a  writ  in 
such  a  case,  and  the  petition  is,  therefore,  denied. 

HorT,  Stiles  and  Anders,  JJ.,  concur. 
Scott,  J.,  dissents. 
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9    I47  [No.  097.    Decided  April  14,  1893.] 

84J  ^      Peter  Pederson,  Respondent^  v.  Seattle  Consolidated 

Street  Railway  Company,  Appellant. 

EVIDENCE  —  RELEASE — BURDEN  OF  PROOF  —  NEW  TRIAL. 

An  allegation  by  a  plaintiff  that  his  signature  to  a  written  re- 
lease exempting  defendant  from  liability  for  injuries  received 
through  the  latter's  negligence  was  secured  from  him  by  fraud  is 
not  sufficiently  supported  by  proof  on  plain tiflTs  part  that  he  was 
misinformed  as  to  the  contents,  and  did  not  understand  the  nature 
of  the  paper  he  signed,  while  three  witnesses,  who  were  present  at 
the  time,  testify  that  the  release  was  read  over  and  explained  to 
plaintiff  twice  before  he  signed  it,  and  that  he  then  said  he  under- 
stood it;  especially  in  view  of  the  fact  that  the  burden  of  proof  is 
upon  plaintiff,  and  the  other  testimony  in  the  cause  tends  to  cor- 
roborate defendant's  side  of  the  issue. 

A  new  trial  may  be  awarded,  although  the  verdict  be  supported 
by  some  evidence,  where  it  appears  that  the  evidence  is  insufficient 
to  justify  the  verdict. 

Appeal  from  Superior  Courts  King  County, 

Jidius  F.  Ilale^  and  W.  T,  Scott^  for  appellant. 
Thompaon^  JSdsen  cJ&  Ilumphries^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  September  16,  1891,  at  about  eight  or 
nine  o'clock  in  the  forenoon,  the  respondent  entered  upon 
one  of  the  appellant's  electric  street  cars  in  the  city  of 
Seattle,  to  ride  to  North  Seattle.  Before  reaching  the 
destination  of  the  respondent,  and  when  on  Front  street 
about  fifty  feet  north  of  Blanchard  street,  this  car,  while 
going  down  an  incline,  collided  with  a  wagon  belonging  to 
the  appellant  which  was  standing  on  the  track  in  charge  of 
two  men,  who  were  upon  a  scaffold  erected  upon  the  wagon, 
engaged  in  repairing  the  trolley  wire.  It  was  an  open  car 
and  the  respondent  was  sitting  on  the  second  seat  from  the 
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front.  Before  the  car  reached  the  wagon,  the  respondent, 
thinking  there  was  going  to  be  a  collision,  became  greatly 
excited  and  jumped  off  the  car  and  fell  upon  the  ground 
lYith  such  force  that  the  result  was  an  ''extra  capular" 
fracture  of  the  right  hip.  Soon  after  the  accident  happened, 
the  respondent,  at  the  suggestion  of  Dr.  Coe,  who  was  a 
physician  and  surgeon  for  the  railway  company,  was  con- 
veyed to  Grace  Hospital  where  his  injuries  were  treated, 
and  where  he  was  taken  care  of  for  a  period  of  six  and  one- 
half  months  at  the  expense  of  the  appellant.  Subse(}uently 
to  his  discharge  from  the  hospital,  the  respondent  brought 
this  action  for  damages,  and  alleged  in  his  complaint  that 
the  injury  therein  mentioned  was  caused  by  the  negligence 
and  carelessness  of  the  railway  company  in  causing  its  con- 
-struction  wagon  to  be  upon  its  track,  and  in  propelling  its 
car  against  the  same,  whereby  he  was  thrown  with  great 
force  and  violence  from  said  car  upon  the  street.  The 
answer  of  the  appellant  was — (1)  A  denial  of  negligence; 
(2)  an  allegation  that  if  the  respondent  was  injured  it  was 
by  reason  of  his  own  negligence;  and  (3)  that  the  respond- 
ent, on  the  16th  day  of  June,  1891,  in  consideration  of  the 
payment  of  certain  expenses  for  the  respondent  by  the  ap- 
pellant, which  the  latter  then  and  there  aaSumed  to  pay 
and  did  pay,  entered  into  an  agreement  in  writing  whereby 
be  released  and  discharged  the  appellant  from  any  obliga- 
tion growing  out  of  said  alleged  injuries.  The  respondent, 
in  his  reply,  admitted  signing  the  release,  but  alleged  that 
at  the  time  of  signing  the  same  he  did  not  know  or  under- 
stand its  purport;  that  he  did  not  and  could  not  read  the 
same  at  the  time  he  signed  it;  that  said  instrument  was  not 
read  or  explained  to  him  by  any  one;  that  he  was  not  then 
or  at  any  time  informed  that  the  effect  of  signing  the  said 
instrument  was  a  waiver  of  his  claim  against  the  appellant 
for  damages;  that,  by  reason  of  the  condition  of  his  mind 
and  body  at  the  time,  he  was  incapable  of  comprehending 
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the  import  or  meaning  of  said  instrument,  and  that  the 
same  was  procured  from  him  through  the  fraud  and  artifice 
of  the  appellant,  with  the  intent  on  the  part  of  appellant  to 
defraud  him  out  of  his  just  claim  against  the  appellant  for 
compensation  and  damages  for  said  injuries.  A  trial  was 
had  by  a  jury,  resulting  in  a  verdict  for  plaintiff  for  $2,000, 
for  which  sum,  after  overruling  a  motion  for  a  new  trial, 
the  court  i*endered  judgment. 

Upon  the  issues  raised  by  the  pleadings  in  this  case,  it 
was  incumbent  upon  the  respondent,  in  order  to  succeed, 
to  establish  two  facts:  Firsts  That  the  appellant  was  guilty 
of  negligence  proximately  causing  tl^e  injury  of  which  he 
complains;  and,  second^  that  the  release  which  he  signed 
was  procui'ed  by  the  fraud  and  artifice  of  the  appellant,  or 
that,  by  reason  of  his  mental  condition  at  the  time,  he  was 
incapable  of  comprehending  and  understanding  what  he 
did,  or  the  effect  of  his  act. 

The  first  ground  of  error  assigned  by  the  appellant  is 
that  the  evidence  is  insufficient  to  justify  the  verdict  in 
both  of  these  particulars.  We  will  examine  the  latter 
proposition  first  for  the  reason  that  if  the  proof  is  not  suf- 
iBcient,  under  the  well  recognized  principles  of  law,  to  sup- 
port the  finding  of  fraud,  a  new  trial  must  be  awarded, 
although,  as  matter  of  fact,  the  appellant  was  guilty  of  the 
negligence  charged  in  the  complaint.  As  a  general  rule 
the  presumption  of  law  is  that  men  act  honestly  and  not 
fraudulently.  And,  hence,  where  fraud  is  alleged  it  must 
be  clearly  and  satisfactorily  proved  by  him  who  alleges  it. 
Upon  this  subject  Mr.  Bigelow,  in  his  valuable  work  on 
Fraud,  at  page  123,  says: 

"The  burden  of  proof  in  regard  to  an  allegation  of 
fraud,  coming  either  from  the  plaintiff  or  from  the  defend- 
ant, rests  upon  the  party  who  makes  it.  If  the  plaintiff's 
case,  originally  or  on  replication,  is  that  the  defendant  has 
defrauded  him  in  a  particular  transaction,  or  that  the  de- 
fendant is  in  privity  with  one  who  has  defrauded  him,  the 
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burden  of  proof  is  upon  the  plaintiff;  he  must  prove  the 
fraud,  which  means  that  he  must  show  it  by  clear  and  sat- 
isfactory evidence,  such  as  will  preponderate  over  presump- 
tion or  evidence  on  the  other  side.  If  on  the  other  hand 
the  defense  to  a  suit  is  that  the  plaintiff  defrauded  the  de- 
fendant in  the  supposed  cause  of  action,  or  that  the  plaint- 
iff is  privy  to  one  who  defrauded  him,  the  burden  of  proof 
is  upon  the  defendant;  he  must  prove  the  fraud,  which 
means  the  same  thing  as  when  the  burden  rests  upon  the 
plaintiff." 

Where  the  purpose  is  to  set  aside  a  deed  or  to  impeach 
a  written  instrument  on  the  ground  of  fraud,  by  oral  testi- 
mony of  a  party  to  the  instrument,  the  rule  above  stated 
is  especially  applicable,  and  is  rigidly  adhered  to  by  the 
courts. 

In  Parlin  v.  Small^  68  Me.  289,  where  the  claim  set  up 
by  the  plaintiffs  was  that,  in  purchasing  a  farm,  they  were 
defrauded  by  the  defendant  conveying  a  less  amount  of 
land  than  was  bargained  and  paid  for  by  them  when  they 
took  their  deed,  when  the  plaintiffs  undertook  to  establish 
the  alleged  fraud  entirely  by  their  own  testimony,  the 
court  said:  "The  plaintiff  must  prevail,  not  only  upon  a 
preponderance  of  evidence,  but  such  preponderance  must 
be  based  upon  testimony  that  is  clear  and  strong,  satisfac- 
tory and  convincing." 

In  Gruierv.  Baker,  20  Nev.  463  (9  L.  R.  An.  302),  the 
supreme  court  of  Nevada,  in  speaking  of  the  amount  of 
evidence  required  to  establish  fraud,  used  this  language: 

"What  amount  or  weight  of  evidence  is  sufficient  proof 
of  a  fraud  is  not  a  matter  of  legal  definition.  The  proof, 
however,  must  be  satisfactory.  It  should  be  so  strong  and 
cogent  as  to  satisfy  the  mind  and  conscience  of  a  common 
man,  and  so  to  convince  him  that  he  would  venture  to  act 
upon  that  conviction  in  matters  of  the  highest  concern  and 
importance  to  his  own  interest.  It  need  not  possess  such 
a  degree  of  force  as  to  be  irresistible,  but  there  must  be 
evidence  of  tangible  facts  from  which  a  legitimate  inference 
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of  fraud  may  be  drawn.  As  an  allegation  of  fraud  is 
against  the  presumption  of  honesty,  it  requires  stronger 
proof  than  if  no  such  presumption  existed."' 

In  the  ease  of  Hose  v.  West  Phila.  Ry,  Co.  (Pa.),  12  Atl. 
Rep.  78,  was  an  action  for  negligence,  charging  that  the 
defendant  had,  in  operating  its  street  car,  run  against  and 
injured  the  plaintiff.  One  of  the  defenses  relied  on  was  a 
release,  signed  by  the  plaintiff,  and  the  claim  of  the  plaint- 
iff was,  as  here,  that  he  did  not  know  what  he  was  signing; 
in  other  words,  that  misrepresentations  were  made  to  him, 
and  that  he  did  not  know  he  was  giving  up  his  rights  to  a  cer- 
tain portion  of  the  claim.  In  charging  the  jury  with  refer- 
ence to  the  release,  the  trial  court  instructed  them  that  the 
release  was  not  to  be  set  aside  upon  any  but  the  strongest 
and  clearest  testimony;  that  to  infer  fraud  from  anything 
but  the  strongest  and  most  satisfactory  proof  is  to  infer  a 
criminal  thought  or  disposition*  in  a  man,  which  is  against 
the  presumption  of  law.  This  charge  of  the  court  was 
held  by  the  supreme  court  of  Pennsylvania,  on  appeal,  to 
be  "obviously  correct.^' 

Keeping  in  view  the  rule  of  law  enunciated  in  the  above 
authorities,  and  many  othei*s  that  might  be  cited,  and  ap- 
plying it  tf)  the  case  now  liefore  us,  the  question  to  be  de- 
termined is,  was  the  proof  sufficient  to  invalidate  the  release 
on  the  grounds  alleged  by  the  respondent  I  In  an  early 
case  in  our  temtorial  supreme  court  it  was  said,  in  effect, 
that  courts  should  be  reluctant  to  set  aside  a  verdict  where 
there  is  evidence  to  support  it,  or  the  evidence  is  of  doubt- 
ful interpretation  {Gove  v,  Moses^  1  Wash.  T.  7),  and  that 
rule  has,  so  far  as  we  are  informed,  been  substantially  fol- 
lowed ever  since.  But  we  do  not  understand  the  law  to  be 
that  a  verdict  should  be  set  aside  only  in  those  cases  where 
there  is  no  testimony  whatever  to  sustain  it.  Insufficiency 
of  the  evidence  to  justify  the  verdict  is  made  a  ground  for 
a  new  trial  by  our  statute;  and  that  would  seem  to  imply 
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that,  in  proper  cases,  a  new  trial  may  be  awarded  although 
the  verdict  be  supported  by  some  evidence. 

But  as  a  general  rule  a  verdict  should  not  be  disturbed 
where  there  is  any  substantial  conflict  in  the  evidence  upon 
which  it  is  based,  and  this  court  has  so  held  in  numerous 
instances.  It  is  the  province  of  the  jury  to  determine  the 
weight  of  the  evidence;  and  after  they  have  done  so,  and 
the  trial  judge  who  has  seen  and  heard  the  witnesses  and 
observed  their  demeanor  on  the  witness  stand,  and  has  thus 
formed  an  opinion  as  to  their  credibility,  has  sustained 
their  verdict  on  motion  for  a  new  trial,  the  appellate  court 
ought  to  be  slow  to  molest  the  finding.  But  if,  on  due 
consideration  of  the  evidence,  it  appears  that  the  verdict  is 
not  supported  by  any  substantial  proofs,  it  ought  to  be 
promptly  and  unhesitatingly  set  aside,  and  a  new  trial 
ordered. 

Now,  what  is  the  proof  in  reference  to  the  signing  of  the 
release  in  question  ?  The  respondent  testified  that  he  was 
a  Norwegian  by  birth,  and  had  resided  in  this  country  nine 
years;  that  he  could  understand  and  speak  the  English 
language  but  that  he  could  not  write  in  that  language,  ex- 
cept his  name;  that  his  vocation  was  that  of  a  brick  ma- 
son, and  that  he  understood  the  business  well  and  had 
worked  around  Seattle  for  eight  years;  that  right  after  he 
received  the  injury  complained  of  he  was  taken  to  Grace 
Hospital,  but  by  whom  or  at  whose  suggestion  he  did  not 
know;  that  his  injury  was  treated  by  Dr.  Coe,  and  that  he 
was  able  to  be  around  on  crutches  in  ten  weeks,  but  that 
he  remained  at  the  hospital  for  six  months  and  a  half.  He 
further  testified  that  he  paid  nothing  either  for  his  medical 
treatment  or  his  care  at  the  hospital,  and  was  never  asked 
to  pay  any  bills,  and  did  not  know  who  paid  them.  He 
further  says  that  Dr.  Coe  bandaged  his  hip  about  four 
o'clock  in  the  afternoon  of  the  day  on  which  he  was  hurt, 
and  thereafter  attended  him  at  the  hospital.     The  witness 
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denied  having  ever  made  any  agreement  to  release  the  ap- 
pellant from  all  damages  in  case  it  would  pay  his  hospital 
expenses  and  physician's  charges;  and  said  he  did  not 
know  that  the  paper  he  signed  was  a  release,  but  thought 
it  was  ^^some  regulation  of  the  hospital,  or  something,'* 
but  could  not  tell  what  it  was.  While  he  does  not  deny 
that  a  paper  was  i*ead  to  him  by  Dr.  Coe,  in  presence  of 
Mrs.  Tremaine  and  Dr.  Weed,  he  asserts  it  wa^  not  the 
paper  he  signed,  and  that  the  language  used  in  the  release 
was  neither  explained  nor  read  to  him,  and  that  if  the 
words  therein  found  had  been  read  or  stated  to  him  be 
would  have  understood'  them.  He  does  not  claim  that  he 
did  not  understand  what  was  explained  and  read  to  him, 
and  yet  he  is  not  able  to  say  what  it  was  further  than  that 
it  was  something  concerning  the  hospital,  some  regulation 
or  something.  As  to  why  he  signed  the  paper,  he  states 
that  ''they  came  with  a  piece  of  paper  and  told  me  to  sign 
it."  His  testimony  further  shows  that  Dr.  Coe  told  him, 
between  Christmas  and  New  Year,  that  he  had  heard  that 
he,  the  respondent,  was  going  to  sue  the  company,  and  that 
the  doctor  then  stated  to  him  if  he  was  going  to  do  so  he 
wanted  him  to  get  out  of  there,  or  woi-ds  to  that  effect,  but 
that  the  doctor  said  finally  he  might  stay  till  the  first  of 
January,  and  he  remained  until  that  time.  The  above  is 
substantially  all  the  testimony  on  the  part  of  the  respond- 
ent pertinent  to  the  execution  of  the  release.  Now,  taking 
it  all  together,  all  that  was  said  as  well  as  all  that  was  done 
by  the  ifespondent,  we  hardly  think  it  sufiicient  to  over- 
throw the  presumption  that  the  appellant  acted  honestly 
in  procuring  the  release,  even  if  there  had  been  no  testi- 
mony on  the  other  side. 

It  is  difficult  to  believe  that  the  appellant  would  have 
paid  respondent's  medical  and  hospital  expenses  for  so  long 
a  time  without  some  agi*eement  or  understanding  in  regard 
to  the  matter,  or  without  some  special  reason  for  so  doing; 
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and  it  is  equally  difficult  to  understand  why  the  respondent 
during  all  of  that  time  made  no  inquiry  and  did  not  do  any- 
thing to  ascertain  the  amount  of  his  expenses  or  by  whom 
they  were  to  be  paid,  if  he  had  no  agreement  or  under- 
standing with  anybody  with  regard  thereto. 

On  the  part  of  appellant  we  have  the  testimony  of  three 
witnesses — Dr.  Coe,  Dr.  Weed  and  Mrs.  Tremaine — who 
were  present  at  and  before  the  time  when  the  release  was 
signed  by  the  respondent,  and  they  state  positively  that  it 
was  read  over  and  explained  to  respondent  twice  before  he 
signed  it,  and  that  he  then  said  he  understood  it.  Two 
of  these  witnesses.  Dr.  Coe  and  Mrs.  Tremaine,  signed  the 
instrument  as  witnesses.  In  fact,  the  appellant's  witnesses 
say  the  agreement  was  made  and  thoroughly  .understood 
by  the  respondent  before  it  was  reduced  to  writing. 

It  appears  that  Dr.  Coe  was  a  passenger  on  the  same  car 
on  which  the  respondent  was  riding  at  the  time  the  accident 
occurred,  and  that  he  went  with  the  respondent  to  the  drug 
store  where  he  examined  him  to  ascertain  the  extent  of  his 
injuries.  At  first  the  doctor  advised  him  to  go  home,  but 
on  further  examination  concluded  that  it  would  be  better  to 
have  him  taken  to  the  hospital  for  treatment.  After  the 
respondent  arrived  at  the  hospital  he  expressed  no  desire 
to  send  for  any  other  physician,  and  so  Dr.  Coe  took  charge 
of  the  case.  But  he  testifies  that  before  doing  so,  he  de- 
sired to  know  something  as  to  how  or  by  whom  his  charges 
and  the  hospital  expenses  would  be  paid;  and  that  finding 
that  the  respondent,  as  he  said,  had  no  money,  he  then  re- 
marked to  him  that  the  company  would  pay  his  expenses, 
provided  he  would  release  them  from  all  further  liability, 
to  which  the  respondent  assented,  and  in  that  way  the 
question  of  the  release  arose.  We  have  carefully  examined 
all  the  evidence  upon  this  branch  of  the  case,  and  we  are 
of  the  opinion  that  it  is  not  sufficient,  under  the  law  govern- 
ing the  character  of  proof  required  in  such  cases,  to  justify 

14—6  WASH. 
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the  conclusion  that  the  i-elease  was  obtained  by  artifice  or 
fi*aud,  or  that  the  respondent  was  unconscious  of  what  he 
was  doing  when  he  signed  it.  In  the  language  of  the  su- 
preme court  of  Nevada,  in  Albion,,  etc.^  Mining  Co,  v, 
Eichmond  Mining  Co.^  19  Nev.  226  (8  Pac.  Rep.  480): 
''The  verdict  of  the  jury  cannot  be  sustained  upon  any 
impartial,  rational  or  intelligent  consideration  of  the  evi- 
dence as  set  forth  in  the  statement  on  appeal.^' 

We  think  the  learned  judge  before  whom  this  cause  was 
tried  committed  error  in  modifying  the  appellant's  fifth 
request  to  charge  the  jury,  by  striking  out  the  following: 
"The  burden  of  proving  that,  at  the  time  of  executing  the 
release  referred  to  in  defendant's  answer,  the  plaintiff  did 
not  have  any  understanding  or  information  as  to  the  effect 
of  the  paper  which  he  was  signing,  is  upon  plaintiff."'  As 
we  have  already  intimated,  the  plaintiff  was  called  upon  to 
establish  the  invalidity  of  the  release,  and  the  burden  of 
proof  was  therefore  upon  him. 

The  appellant  objects  to  instructions  numbered  1,  2,  3 
and  4,  requested  by  the  respondent  and  given  to  the  jury 
by  the  court,  and  claims  that  they  are  argumentative;  that 
they  entirely  ignore  the  defendant's  theory  of  the  case, 
and  give  undue  prominence  to  that  of  the  plaintiff,  and  to 
the  evidence  introduced  by  it.  We  think  the  objection 
cannot  be  maintained.  No  portion  of  the  evidence  is 
therein  specifically  mentioned  or  alluded  to,  and  the  in- 
structions seem  to  be  substantially  in  accordance  with  the 
law. 

But  we  are  of  the  opinion  that  the  court  should  have 
given  to  the  jury  some  direction,  or  rule,  by  which  they 
should  be  guided  in  determining  the  question  of  damages; 
but  as  a  more  specific  charge  than  that  given  by  the  court 
was  not  requested  by  the  appellant,  we  would  not  be  in- 
clined to  reverse  the  judgment  on  that  ground. 

Instruction  number  three,  asked  by  appellant  and  re- 
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fused  by  the  court,  is  faulty  in  this,  if  nothing  else,  that 
the  appellant  thereby  asked  the  court  to  instruct  the  jury 
to  find  for  the  defendant  ^gardless  of  whether  its  servants 
in  charge  of  the  wagon,  as  well  as  those  managing  the  car, 
used  proper  care  and  diligence  to  avoid  the  accident,  and 
the  court  properly  declined  to  submit  it  to  the  jury. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

HoYT  and  Stiles,  JJ.,  concur. 

Scott,  J.,  concurs  in  the  result. 

Dunbar,  C.  J.  {dissenting), — ^I  dissent.  The  testimony, 
to  my  mind,  shows  clearly  —  (1)  That  the  agent  of  the 
company  in  charge  of  the  matter  was  guilty  of  gross  negli- 
gencej  (2)  that  the  respolident  was  not  guilty  of  contribu- 
tory negligence;  (3)  that  undue  advantage  was  taken  of 
the  respondent  to  obtain  the  release  which  the  appellant 
pleads  in  defense.  ^ 

I  do  not  question  the  law  pronounced  at  great  length  in 
the  majority  opinion,  but  I  assert  that  it  does  not  govern 
this  case.  The  opinion  does  not  state  the  circumstances 
under  which  it  is  alleged  the  release  was  obtained.  While 
this  man  was  lying  mangled  and  shocked  by  the  injury, 
before  his  wounds  were  dressed  or  his  mind  composed,  the 
agents  of  the  company  obtained  this  so-called  release.  The 
undisputed  testimony  shows  such  a  condition  of  mind  and 
body  as  would  render  absolutely  farcical  any  attempt  of 
the  respondent  to  enter  into  a  contract  concerning  import- 
ant rights.  Courts  would  not  hesitate  to  set  aside  a  con- 
tract urged  and  procured  by  a  private  individual  under 
such  circumstances  as  are  proven  in  this  case;  and  no  dif- 
ferent rule  should  be  prescribed  for  a  corporation. 

Contracts,  when  they  are  honestly  and  fairly  entered 
into,  must   be   rigidly    maintained   and   enforced   by  the 
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courts;  because  contracts,  express  or  implied,  are  at  the 
bottom  of  all  business  relations.  But  a  contract  is  only 
entitled  to  respect  from  the  presupiption  that  the  contract- 
ing parties  were  standing  on  an  equal  footing  at  the  time 
the  contract  was  entered  into.  Will  any  man  asseit  that 
the  parties  to  this  action  were  on  an  equal  footing  at  the 
time  this  contract  was  entered  into  {  Here  was  a  man  with- 
out means  and  without  friends,  torn  and  bruised  by  an  ac- 
cident, and  jolted  and  shocked  until  he  was  prostrated;  his 
wounds  not  yet  examined  to  ascertain  if  they  were  fatal, 
racked  with  physical  pain  and  scared  out  of  his  wits  by  the 
misfortune  that  had  overwhelmed  him;  and  while  in  this 
condition,  a  condition  of  mind  and  body  absolutely  prevent- 
ive of  intelligent  calculation,  the  company  with  unseemly 

haste  thrust  this  cold,  calculating  stipulation  into  his  face 

* 

and  obtained  his  signature  to  it.  The  essence  of  a  contract 
is  an  agreement  of  the  minds  of  the  p&rties;  or  the  consent 
and  harmony  of  their  intentions.  The  circumstances  under 
which  the  respondent's  signature  was  obtained  to  the  so- 
called  release  shows,  indeed,  no  want  of  harmony;  but  it 
was  unilateral  harmony;  there  was  but  one  mind  operating; 
the  mind  of  the  respondent  was  plainly  in  no  condition  to 
agree  to  anything;  and  appellant  should  not  be  allowed  to 
shelter  itself  behind  an  instrument  obtained  in  such  a  way. 
The  judgment  should  be  affirmed. 
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[No.  746.    Decided  April  14, 1808.] 

Edward  J.  Dwyer,  Respondent^  v.  Henry  Raborn,  Ap- 
pellant, 

REAL  ESTATE   BROKERS  —  COMMISSIONS. 

Where  land  is  placed  in  the  hands  of  a  real  estate  broker  for  sale 
on  certain  terms,  and  the  broker  introduces  to  the  owner  prospec- 
tive purchasers,  who  refuse  to  buy  the  land  on  such  terms,  but  take 
an  option  on  it  for  sixty  days,  the  broker  is  not  entitled  to  any  com- 
mission. 

Appeal  from  Superior  Courts  Snohomish  County. 

Bell  cfe  Aiistin^  for  appellant. 

Frater  cfe  Coleman^  and  Hawks  <6  Heffner.^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  action  was  brought  to  recover  compen- 
sation alleged  to  be  due  under  a  special  contract  between 
the  plaintiff  and  the  defendant,  by  which  it  was  agreed 
that  if  the  plaintiff  would  negotiate  a  sale  for  the  defendant 
of  certain  lands,  upon  terms  then  agreed  upon,  the  defend- 
ant would  pay  him  for  his  services  in  so  doing  the  sum  of 
$600.  The  question  presented  to  the  jury  was  as  to 
whether  or  not  there  had  been  a  substantial  compliance 
with  the  terms  of  the  agreement  upon  the  part  of  the 
plaintiff. 

Much  of  the  discussion  in  this  court  has  been  upon  the 
question  as  to  the  liability  of  an  owner  of  property  to  a 
real  estate  agent  who  has  had  the  property  for  sale  upon 
certain  express  terms,  and,  in  his  attempt  to  make  a  sale 
thereof  in  accordance  with  such  terms,  has  brought  the 
owner  and  certain  persons  together,  and  the  owner  has 
made  a  sale  to  such  persons  upon  terms  somewhat  differ- 
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ent  from  those  upon  which  the  agent  had  had  it  for  sale. 
But  in  view  of  the  proofs  shown  by  the  record,  such  ques- 
tion is  not  in  this  case.  There  was  no  proof  that  a  sale 
had  been  consummated.  The  plaintiff  introduced  in  evi- 
dence two  certain  instruments  in  writing,  and,  aside  from 
what  is  shown  by  them,  there  was  absolutely  no  proof  that 
the  persons  introduced  by  the  plaintiff  ever  bought,  or  were 
ready  and  willing  to  buy,  the  lands,  upon  the  terms  upon 
which  they  were  given  to  plaintiff  to  sell,  or  upon  any 
terms  whatever.  The  learned  judge  of  the  court  below 
construed  the  contract  entered  into  on  the  12th  day  of  May 
as  a  binding  contract  for  the  sale  of  the  property,  and  in- 
structed the  jury  to  that  effect,  and  if  the  instruction  based 
upon  such  contract  was  correct  there  could  probably  be 
little  fault  found  with  his  other  instructions.  The  theory 
upon  which  he  allowed  the  case  to  go  to  the  jury  was 
founded  upon  such  construction  of  said  contract,  and  all 
other  questions  were  largely  incidental  to  that  principal 
one.  We  have  carefully  examined  said  contract,  and  are 
unable  to  construe  it  as  did  the  court  below.  In  our  opin- 
ion it  simply  gave,  to  those  proposing  to  purchase,  an  op- 
tion upon  the  lands,  for  the  period  of  sixty  days,  for  the 
sum  of  $600,  and  that  they  were  in  no  manner  bound  by 
said  contract  to  take  the  land  at  the  price  agreed  upon,  or 
at  any  other  price.  The  only  liability  which  they  incurred, 
under  the  terms  of  the  contract,  was  the  forfeiture  of  said 
$500.  It  follows  that  the  making  of  said  contract  between 
the  defendant  and  the  persons  introduced  by  the  plaintiff 
in  no  manner  effected  a  sale  of  the  land. 

What  has  been  said  as  to  this  contract  is  equally  trpe  as 
to  the  other  one  offered  in  evidence,  and,  as  we  have  already 
seen  that  there  was  no  other  evidence  in  the  case  tending 
to  show  such  a  performance  of  the  conditions  of  the  con- 
tract on  the  part  of  the  plaintiff  as  would  entitle  him  to  his 
compensation,  there  was  nothing  upon  which  the  case  should 


FIRST  NATIONAL  BANK  v.  WOOLERY.  216 

Apr.  1893.]  Statement  of  the  Case. 

have  been  submitted  to  the  jury.  If  the  court  had  been 
asked  to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant, it  would  have  been  error  to  have  refused  such  in- 
struction. But  as  no  such  request  was  made  we  cannot 
now  finally  dispose  of  the  case,  and  can  only  reverse  the 
judgment,  and  remand  the  cause  for  a  new  trial. 

Stiles,  Scott  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J. — I  think  the  judgment  of  the  court  be- 
low was  right  and  should  be  affirmed. 


[No.  862.    Decided  April  14,  1893.] 

The  First  National  Bank  of  Seattle  and  Fred 
Rexse,  Appellants^  v.  James  H.  Woolery,  Sheriffs 
and  Henry  Bode,  Respondents. 

chattel  mortgages — sale  by  holder  of  one  note  —  what 
title  passes— distribution  op  proceeds. 

Where  one  chattel  mortgage  is  given  to  secure  three  promissory 
notes  to  different  parties,  and  the  holder  of  one  of  the  notes,  under 
the  power  of  sale  contained  in  the  mortgage,  has  the  entire  prop- 
erty sold  without  the  holders  of  the  other  notes  being  made  parties 
thereto,  the  entire  title  to  the  property  passes  to  the  purchaser,  and 
all  the  mortgagees  are  entitled  to  share  pro  rata  in  the  proceeds  of 
the  sale. 

The  fact  that  the  property  was  purchased  at  the  foreclosure  sale 
in  the  interest  of  the  note  holders  who  had  no  part  in  instituting 
the  proceeding,  does  not  estop  them  from  maintaining  an  action  to 
secure  a  pro  rata  distribution  of  the  fund  arising  from  such  sale. 

Appeal  frora  Superior  Courts  King  County, 

Action  by  the  First  National  Bank  of  Seattle  and  Fred 
Bense  against  James  H.  Woolery,  as  sheriff,  and  Henry 
Bode,  praying  an  injunction  to  restrain  the  sheriff  from 
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paying  over  to  defendant  Bode  the  amount  realized  on  a 
foreclosure  sale  of  certain  mortgaged  personalty,  on  the 
ground  that  plaintiffs,  who  had  been  secured  by  the  same 
mortgage  on  certain  other  notes,  were  entitled  to  a  pro  rata 
share  of  the  proceeds,  and  praying  the  court  to  distribute 
the  fund  arising  from  said  sale  pro  rata.  On  the  final 
hearing  the  cause  was  submitted  to  the  court  on  an  agreed 
statement  of  facts,  the  plaintiff  reserving  objections  to  cer- 
tain facts.  The  court  dismissed  the  plaintiff^s  action,  hold- 
ing that  the  effect  of  the  sale  was  to  convey  an  undivided 
interest  in  the  mortgaged  property  and  that  plaintiffs' 
mortgage  still  remained  a  lien  upon  the  mortgaged  prop- 
erty, and  could  be  enforced  against  the  same.  From  such 
judgment  plaintiffs  appeal. 

Stnive  CJ&  McMirken^  and  James  Kiefer^  for  appellants. 

Bitrhe^  Shepard  <&  Woods  ( Charlej<  E,  Shepa/rd^  of  coun- 
sel ),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  The  decision  of  this  case  must  turn  entirely 
upon  the  construction  which  is  to  be  given  to  the  power  of 
sale  contained  in  a  certain  chattel  mortgage  set  out  in  the 
record.  Such  chattel  mortgage  was  given  to  secure  the 
payment  of  three  several  promissory  notes,  all  of  the  same 
date,  and  maturing  at  the  same  time,  but  executed  to 
different  parties.  A  sale  of  the  entire  property  was  had 
at  the  instance  of  the  holder  of  one  of  the  notes  without 
the  holders  of  the  other  notes  having  been  in  any  manner 
made  parties  thereto. 

Under  these  circumstances  what  kind  of  title  was  passed 
to  the  purchaser  at  such  sale?  It  is  argued  upon  the  part 
of  the  respondent  Bode  that  only  such  a  proportionate 
interest  thereof  was  passed  as  the  note  held  by  him  bore 
to  the  entire  indebtedness  secured  by  the  mortgage.     On 
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the  other  hand  the  appellanta  contend  that  such  sale, 
whether  made  at  the  instance  of  one,  or  all,  of  the  holders 
of  said  notes,  passed  the  entire  title  to  the  property,  and 
must  be  held  to  have  been  made  in  the  interest  of  all  of 
SQch  holders.  It  is  evident  that  if  either  one  of  the  parties 
inteiiested  in  said  mortgage  had  sought  to  foreclose  the 
same  in  a  court  of  equity,  it  would  have  been  necessary 
that  he  should  have  made  all  interested,  parties  to  the  ac- 
tion, and  any  sale  of  the  property  decreed  by  the  court 
would  have  passed  the  entire  title,  and  the  proceeds  of  such 
sale  would  have  belonged  proportionately  to  the  holders  of 
all  the  notes.  If  this  is  so,  it  is  because  there  being  but 
one  mortgage  the  mortgagors  could  not  rightfully  be  called 
upon  to  respond  to  several  distinct  foreclosure  suits.  But 
if  this  is  true  as  to  a  foreclosure  in  equity,  it  should  also 
be  true  as  to  a  foi-eclosure  under  the  power  of  sale  con- 
tained in  the  mortgage.  The  object  of  the  insertion  of  such 
power  of  sale  was  to  enable  the  mortgage  to  be  foreclosed 
and  the  interest  of  the  mortgagors  in  the  property  divested 
without  a  suit  in  equity.  There  was  only  one  power  of 
sale  and  that  was  inserted  for  the  benefit  of  all  the  note 
holders.  It  cannot,  with  reason,  be  said  that  each  of  the  note 
holders  held  a  separate  mortgage  upon  such  an  undivided 
interest  in  the  property  as  the  note  held  by  him  bore  to  the 
entire  amount  thereby  secured-  There  was  but  one  mort- 
gage, and  that  covered  all  the  property.  And  if  the  ma- 
chinery of  the  law  had  to  be  set  in  force  to  foreclose  the 
same,  it  must  be  thus  set  in  force  as  to  the  whole  of  the 
mortgage  and  the  entire  interest  of  the  mortgagors  in  the 
property.  It  would  be  no  more  competent  for  the  holder 
of  one  of  the  notes  to  thus  separately  foreclose  as  to  any 
particular  interest  in  said  mortgage  and  property  than  it 
would  have  been  for  him  to  have  gone  into  a  court  of 
equity  and  asked  that  an  undivided  interest  in  said  mort- 
gage and  property  be  foreclosed  for  his  benefit. 
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We  must,  therefor©,  hold  that  the  foreclosure  instituted 
by  the  respondent  Bode  was  a  f  oi^eclosure  of  the  mortgage 
as  a  whole,  and  upon  the  entire  interest  of  the  mortgagors, 
or  those  holding  under  them,  in  the  property.  From  which 
it  will  follow  that  any  sale  made  thereunder  would,  under 
ordinary  circumstances,  convey  to  the  purchaser  the  entire 
interest  that  the  mortgagors  had  in  the  property  at  the 
date  of  the  mortgage,  and  that  the  proceeds  of  such  sale 
would  be  held  by  the  sheriff  who  made  the  sale,  or  the  note 
holder  at  whose  instance  it  was  made,  for  the  benefit  of 
himself  and  the  other  note  holders  in  proportion  to  their 
interests. 

Does  the  fact  that  at  the  sale  the  property  was  purchased 
in  the  interest  of  the  other  note  holders  change  this  general 
rule?  We  see  no  reason  whatever  for  holding  that  it  does. 
We  know  of  no  reason  why  the  note  holder  instituting  the 
proceeding  could  not  himself  become  a  purchaser  at  the 
sale  without  waiving  any  of  his  rights  growing  therefrom, 
and  if  he  could  become  such  purchaser  it  seems  clear  that 
the  other  note  holders  might  do  the  same.  There  is  noth- 
ing in  the  case,  as  we  see  it,  which  tends  in  any  manner  to 
estop  the  plaintiffs  from  maintaining  this  action.  There 
was  no  notice  of  any  reservation  at  the  time  of  the  sale, 
and  the  entire  property  was  put  up  and  sold.  We  are  un- 
able to  see  how  the  fact  that  the  purchase  thereat  was 
made  in  the  interest  of  these  plaintiffs  could  in  any  man- 
ner injure  the  defendants.  The  facts  of  the  case  show 
that  the  sale  was  an  open  one,  and  everybody,  including 
the  defendant  Bode,  had  an  opportunity  to  bid.  In  our 
opinion  the  plaintiffs  were  not  estopped  by  their  acts  from 
asserting  their  rights  to  the  proceeds  of  the  mortgaged 
property,  nor  do  we  think  that  by  making  such  purchase 
they  in  any  manner  became  the  agents  of  the  respondent 
Bode.  But  if  they  did,  we  do  not  think  that  such  fact 
would  constitute  a  defense  in  this  action.     If,  by  reason 
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of  any  such  constructive  agency,  they  now  hold  the  prop- 
erty or  any  interest  therein  for  the  benefit  of  the  respondent 
Bode  it  is  competent  for  him  to  compel  a  sale  thereof  and 
a  division  of  the  proceeds,  but  that  fact  would  not  prevent 
the  plaintiffs  from  asserting  their  rights  to  the  money  in 
the  hands  of  the  respondents  derived  from  the  sale  under 
the  foreclosure  proceeding. 

This  discussion,  although  not  covering  all  of  the  ques- 
tions argued  by  the  respondents,  does,  in  our  opinion, 
cover  all  that  are  reasonably  involved  in  the  case  made  by 
the  statement  of  facts  contained  in  the  record.  In  our 
opinion,  the  objections  of  the  plaintiffs  to  the  8th,  9th, 
10th,  13th,  14th  and  15th  paragraphs  of  said  statement  of 
facts  were  well  taken,  and  that  the  facts  contained  in  these 
paragraphs  were  immaterial  and  could  have  no  effect  upon 
the  merits  of  the  controversy,  and  what  we  have  said  is 
enough  to  determine  all  the  questions  raised  by  the  other 
paragraphs. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  divide  the  funds  derived  from  the 
mortgage  sale  among  the  several  note  holders  in  such  pro- 
portions as  the  amount  of  their  respective  notes  bears  to 
the  amount  of  the  entire  indebtedness. 

Dunbar,  C.  J. ,  and  Anders,  J. ,  concur. 

Scon,  J. ,  dissents. 

Stiles,  J. — I  concur  in  the  disposition  of  the  case  made 
by  the  foregoing  opinion.  But  in  my  judgment  the  sale 
was  a  void  one,  because  the  mortgage  did  not  authorize 
either  mortgagee  to  sell  either  a  part  or  the  whole  of  the 
property  for  his  own  debt  alone. 
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[No.  908.    Decided  April  14, 1898.] 

The  City  of  Port  TownsSnd,  Appdlanb^  v.  John  F. 

Sheehan,  Respondent, 

TAXATION  — ASSESSMENT  IN   UNCLASSIFIED  CITIES. 

The  act  of  March  9. 1898,  entitled  "An  act  to  provide  for  the  as- 
sessment and  collection  of  taxes  in  municipal  corporations  of  the 
third  and  fourth  class  in  the  State  of  Washington,"  does  not  apply 
to  the  city  of  Port  Townsend,  as  the  latter  has  not  become  a  classi- 
fied city  under  the  laws  of  the  state. 

The  assessor  of  the  county  of  Jefferson  is  not  authorized  by  the 
general  revenue  law  approved  March  15, 1893,  to  make  the  assess- 
ment for  the  city  of  Port  Townsend,  as  a  part  of  his  duties  as  such 
county  assessor. 

Appeal  from  Superior  Courts  Jefferson  County, 

Del  Cary  Smithy  for  appellant.  , 

Robert  TT.  Jennings^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Two  questions  are  presented  by  the  appeal 
in  this  case.  Firsts  Does  the  act  of  March  9,  1893  (Laws, 
p.  171 ),  entitled  "An  act  to  provide  for  the  assessment  and 
collection  of  taxes  in  municipal  corporations  of  the  third 
and  fourth  class  in  the  State  of  Washington,  and  declaring 
an  emergency,"  apply  to  the  city  of  Port  Townsend^ 
Second,,  If  it  does  not  apply,  is  the  assessor  of  the  county 
of  Jefferson  authorized  by  the  general  revenue  law  ap- 
proved March  15,  1893  (Laws,  p.  323),  to  make  the  as- 
sessment  for  said  city,  as  a  part  of  his  duties  as  such  county 
assessor  ? 

The  first  question  must  be  decided  in  the  negative  upon 
the  authority  of  the  case  of  Rohde  v,  Seavey,  4  Wash.  91 
( 29  Pac.  Rep.  768 ).  In  that  case  we  held  that  the  city  of 
Port  Townsend  was  not  a  classified  city  under  the  general 
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laws  of  the  state.  We  have  seen  no  reason  to  change  the 
views  then  expressed,  and  as  there  is  nothing  in  said  act  of 
March  9th  to  show  any  intention  on  the  part  of  the  legis- 
lature to  include  cities  not  provided  for  by  such  classificar 
tion,  it  follows  that  said  act  can  have  no  force  so  far  as 
said  city  is  concerned. 

As  to  the  other  question,  it  seems  clear  to  us  that  there 
is  no  sufficient  direction  to  the  county  assessor  contained 
in  said  act  to  authorize  him  to  perform  the  duties  of  as- 
sessor of  such  city.  The  only  sections  which  seem  in  any 
manner  to  relate  to  an  assessment  for  municipal  purposes 
are  the  firat,  which  in  general  terms  provides  a  basis  of 
taxation  for  municipal  as  well  as  for  all  other  purposes, 
and  the  ninety-fifth,  which  provides  the  form  of  the  assess- 
ment roll,  in  which  a  blank  is  provided  for  the  insertion  of 
the  amount  of  the  city  tax.  But  these  provisions  alone, 
when  unaided  by  any  of  the  provisions  of  the  act  of  March 
9th  above  referred  to,  do  not  sufficiently  point  out  the  ma- 
chinery for  so  doing  to  authorize  the  assessor  of  the  county 
to  make  an  assessment  of  the  city  which  will  be  available 
for  city  purposes. 

It  follows  that  the  action  of  the  court  in  quashing  the 
temporary  writ  of  mandamus  was  correct,  and  its  judg- 
ment must  be  affirmed. 

Dunbar,  C.  J. ,  and  Stiles  and  Anders,  JJ.  ,  concur. 

Scott,  J. ,  not  sitting. 
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[No.  834.    Decided  April  15, 1893.] 

B.  F.  Roderick  and  Ellen  W.  Roderick,  AppeUanU^ 

V.  A.  Sw ANSON,  Respondent. 

SALE  OF  LEASED  LAND  —  TENDER  BY  PURCHASER  OF  NEW  LEASE  — 

REFUSAL  OF  TENANT  TO  ACCEPT. 

Where  a  tenant  is  in  possession  of  land  under  a  written  contract 
of  lease,  a  subsequent  purchaser  of  the  land,  with  full  knowledge 
thereof,  cannot  maintain  an  action  for  ejectment  or  unlawful  de- 
tainer against  the  tenant,  on  the  ground  that  a  portion  of  the  agree- 
ment had  not  been  reduced  to  writing,  and  that  the  tenant  refused 
to  accept  a  new  lease  with  such  omitted  portion  incorporated. 

Appeal  from  Superior  Courts  Mason  County. 

J.  E.  Slight  for  appellants. 
Ila/rtman  <&  Tremper,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  case  represents  one  stage  of  a  remark- 
able litigation.  On  the  5th  of  November,  1890,  appellants 
bought  a  certain  farm  in  Mason  county,  of  one  Walter. 
Before  the  conveyance  was  made  they  were  fully  acquainted 
by  Walter  with  the  fact  that  the  premises  were  then  in  the 
possession  of  the  respondent  under  an  agreement  made 
December  18,  1889,  as  follows: 

''William  Walter  agrees  to  rent  his  place  to  A.  Swanson 
for  three  years,  and  A.  Swanson  agrees  to  pay  as  rent,  at 
the  end  of  the  first  year  or  before,  one  hundred  dollars, 
and  at  the  end  of  the  second  year  or  before,  two  hundred 
dollars,  and  at  the  end  of  the  third  year  -or  before,  three 
hundred  dollars.  Possession  will  be  given  on  or  before 
February,  1890."     Signed,  etc. 

Appellants  contend  that  both  Swanson  and  Walter  gave 
them  to  understand  that  only  a  portion  of  the  foregoing 
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agreement  had  been  reduced  to  writing,  but  what  the  un- 
written portion  consisted  of,  or. what  terms  were  to  be  im- 
posed upon  either  party,  appellants  are  unable  to  show  by 
any  witness,  although  they  argue  with  force  and  great 
length  as  to  what  it  must  have  been.  After  their  purchase 
of  the  pretnises,  and  before  the  first  year  of  respondent's 
tenancy  had  expired,  appellants  endeavored  to  obtain 
from  respondent  some  written  declaration  or  agreement 
to  the  effect  that  in  addition  to  money  rent  he  would 
make  certain  specific  improvements  upon  the  land  in  the 
way  of  clearings,  building  fences,  etc.  In  this  they  were 
unsuccessful,  and  the  first  year  of  the  i*espondent's  tenancy 
having  ended  February  1,  1891,  they  went  to  respondent 
upon  the  premises  on  the  9th  day  of  that  month,  and 
offered  to  execute  a  lease  to  him  of  the  unexpired  two 
years  in  accordance  with  their  understanding  of  the  agree- 
ment between  Walter  and  him,  which  included  the  making 
of  a  certain  amount  of  improvements  each  year  in  addition 
to  the  money  rent.  Respondent  refused  this  offer,  and  a 
few  days  later  appellants  commenced  an  action  to  obtain 
the  possession  of  the  premises. 

This  action,  and  two  others  of  a.  like  character,  which 
were  brought  in  April  and  June  of  the  same  year,  were 
unsuccessful,  each  of  them  being  terminated  by  the  court 
sustaining  a  demurrer  to  the  complaint. 

September  2,  1891,  this  action  was  brought  in  the  form 
of  an  ordinary  action  of  ejectment,  alleging  the  ownership 
of  the  property  in  the  plaintiffs  and  the  wrongful  detention 
of  the  same  from  their  possession  by  the  defendant.  A 
trial  by  jury  was  had  and  a  verdict  rendered  for  the  de- 
fendant. The  court  granted  a  new  trial  and  gave  plaint- 
iffs leave  to  amend  their  complaint.  This  amended  com- 
plaint, probably  for  the  first  time  in  the  history  of  the 
cases,  stated  the  facts,  not  with  the  view,  however,  to  fur- 
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ther  litigation  in  an  action  of  ejectment,  but  to  a  proceed- 
ing under  the  statute  for  unlawful  detainer.  This  amended 
complaint,  with  a  supplement  thereto  covering  rent  for  the 
second  year,  and  the  a,mended  prayer,  which  desired  to  take 
advantage  of  the  act  of  the  legislature  concerning  unlawful 
detainers  passed  in  1891,  were  strenuously  objected  to  by 
respondent,  who  by  his  motion  to  strike  endeavored  to  re- 
move them  from  the  record.  The  court,  however,  required 
him  to  go  to  trial  upon  his  answer  subsequently  filed,  after 
denying  the  motion  to  strike.  The  result  of  this  trial  wh.s 
a  non-suit  entered  by  the  court,  but  subsequently  the  court, 
on  motion  of  the  respondent  himself,  entered  judgment  for 
appellants  and  against  respondent  for  the  amount  of  the 
second  year's  rent,  which  was  past  due  at  the  time  of  the 
trial. 

It  is  not  for  us,  upon  a  judgment  consented  to  by  the  re- 
spondent, to  set  aside  the  court's  action  in  rendering  judg- 
ment against  him  for  the  rent,  though  it  is  difficult  to  see 
how  he  could  consistently  move  for  such  a  judgment  against 
himself  in  an  action  which  had  been  so  unwarrantably 
changed  in  its  character  from  one  of  ejectment  to  one  of 
unlawful  detainer.  But  there  is  no  ground  whatever  for 
reversing  the  judgment  in  favor  of  the  appellants.  Their 
only  contentions  are  —  ( 1 )  That,  admitting  the  agreement 
between  Walter  and  Swanson  to  have  been  a  contract  for 
a  lease,  they  fully  complied  with  all  that  the  law  required 
of  them  in  1891,  when  they  offered  to  execute  a  lease  for 
the  unexpired  term  of  two  years,  which  was  refused  by  re- 
spondent; (2)  that  there  was  evidence  that  ought  to  have 
gone  to  the  jury  that,  under  the  contract  as  made  by  Wal- 
ter and  Swanson,  there  were  unwritten  terms  which  they 
were  justified  in  including  in  their  proposed  lease,  and 
upon  the  refusal  of  which  by  Swanson  they  were  justified 
in  declaring  the  whole  contract  at  an  end  and  all  right  to 
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a  lease  forfeited.  This  was  a  good  contract  for  a  lease 
to  charge  the  purchaser,  Swanson  being  in  possession  at 
the  time  of  the  sale  by  Walter,  and  the  purchasers  having 
fall  knowledge  of  the  existence  of  his  contract,  and  of  his 
possession.  The  offer  to  execute  a  lease  made  in  1891  was 
not  sufficient,  because  coupled  with  a  proposition  to  include 
therein  terms  which  were  not  expressed  in  the  contract, 
those  terms  involving  the  payment  of  a  larger  rent  than 
was  specified  by  the  written  agreement  To  avoid  this 
proposition  the  appellants  exhaust  the  limits  of  argument 
in  a  lengthy  brief  based  solely  upon  theory  and  supposition. 
They  say  they  were  told  by  Walter  and  Swanson  that  the 
written  agreement  did  not  contain  the  entire  contract,  but 
they  are  totally  unable  to  say  what  the  unwritten  portions 
consist  of.  They  do  not  call  Walter,  and  Swanson  denies  that 
anything  was  unwritten  except  the  acknowledgment.  They 
ai^e,  however,  that  because  it  appears  to  be  the  fact  that 
Swanson  during  the  first  year  of  his  tenancy  made  various 
improvements  upon  the  land,  which  he  claims  to  have  been 
worth  five  hundred  dollars  and  upwards,  and  because  wit- 
nesses are  produced  who  testified  that  the  fair  rental  value 
of  the  land  was  five  hundred  dollars  a  year,  therefore,  the 
improvements  made  by  Swanson  must  have  been  intended 
as  an  additional  rental;  and,  being  so  intended,  they  must 
have  been  contracted  for;  and  having  been  contracted  for 
for  the  first  year,  it  must  have  been  intended  to  contract 
for  substantially  the  same  rental  each  year;  and  therefore 
this  was  an  unwritten  part  of  the  contract  between  the 
original  landlord  and  tenant,  and  they  were  entitled  to 
have  it  expressed  in  the  lease  which  they  offered  to  make. 
A  train  of  reasoning  such  as  this  is  hard  to  attack  or  even 
touch.  The  trouble  with  it  is,  it  has  no  foundation.  Ad- 
mitting that  the  clearing  proposition  was  something  that 
had  been  agreed  upon  between  the  parties  before  their 
agreement  was  written  out,  it  may  just  as  well  have  been 
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that  the  entire  contract  was  to  be  satisfied  by  improvements 
to  the  amount  of  five  or  six  hundred  dollars  to  be  made 
during  the  term  of  three  years,  the  time  when  it  was  to  be 
made  being  entirely  optional  with  the  tenant.  If  he  chose 
to  make  it  all  the  first  year,  and  have  the  advantage  of  it 
in  the  additional  land  which  he  could  cultivate  during  the 
other  years,  he  was  entirely  at  liberty  to  do  so.  But 
neither  Walter  nor  Swanson  had  a  right  to  change  the 
contract  they  made,  the  terms  of  which,  when  reduced  to 
writing,  were  conclusive  upon  both  unless  proper  equitable 
proceedings  were  taken  by  one  or  the  other  to  correct  it. 
If  the  appellants  considered  that  good  grounds  existed  why 
their  proposed  lease  should  contain  some  additional  terms 
in  accordance  with  the  actual  agreement  made  between 
Walter  and  Swanson,  which  were  omitted  by  mistake,  in- 
stead of  bringing  suit  after  suit  to  eject  him,  they  should 
have  commenced  an  action  against  him  to  reform  the  con- 
tract, and,  in  accordance  with  that,  have  tendered  such  a 
lease  as  would  satisfy  that  contract  when  reformed.  As  it 
is,  they  have  in  the  judgment  for  the  second  year's  rent 
more  than  they  were  entitled  to  under  the  form  of  proceed- 
ing which  they  adopted  in  this  case. 
Judgment  is  affirmed  with  costs. 

Dunbar,  C.  J. ,  and  Hoyt,  Anders  and  Scott,  JJ.  ,  con- 
cur. 
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[No.  643.    Decided  April  17,  1893.] 

Annie  Sears  and  Frank  Sears,  Respondents^  v.  Seattle 
Consolidated  Street  Railway  Company,  Appellant, 

carriers— INJURY   TO    PASSENGER  — EVIDENCE  — ARGUMENT    OF 
COUNSEL  —  NEGLIGENCE  —  INSTRUCTIONS  —  DAMAGES. 

In  an  action  for  injuries  received  by  a  passenger  as  the  result  of  a 
collision  between  an  electric  car  and  a  wagon,  where  a  witness  has 
already  testified  that  the  car  was  running  at  the  rate  of  about  twelve 
miles  an  hour;  that  the  wagon  on  the  track  was  in  plain  view  for  a 
distance  of  four  hundred  feet;  that  the  motorman  commenced  ring- 
ing the  bell  as  a  warning  of  his  approach  at  about  that  distance 
from  the  wagon;  that  the  man  in  the  wagon  made  no  attempt  to 
get  oflt  the  track  until  the  car  was  pretty  close  to  him,  and  that 
when  the  motorman  found  that  the  wagon  was  not  going  to  get  out 
of  the  way  in  time,  he  made  every  effort  possible  to  stop  the  car, 
but  that  he  was  then  within  a  hundred  feet  of  the  wagon,  there  is 
no  error  in  permitting  the  witness,  in  answer  to  the  question,  ••  What 
was  there,  if  anything,  to  prevent  the  motorman  stopping  the  car 
and  applying  the  brakes  a  long  time  before  he  did?"  to  testify  that 
"  He  was  running  at  too  high  speed  to  stop  it  in  that  distance." 

The  general  rule  of  evidence  that  witnesses  may  not  give  opinions 
as  to  matters  of  fact  does  not  preclude  the  evidence  of  common  ob- 
servers, who  may  state  the  results  of  their  observations  in  regard  to 
ordinary  appearances  and  conditions  of  things  which  cannot  be 
produced  to  a  jury  exactly  as  they  were  observed  by  the  witness  at 
the  time. 

Where  the  evidence,  in  an  action  for  injuries  as  the  result  of 
negligence  in  the  operation  of  an  electric  car,  shows  that  the  motor- 
man  in  charge  of  the  car  at  the  time  was  discharged  about  three 
weeks  later,  but  does  not  show  the  reason  of  his  discharge,  it  is  not 
improper  argument  for  counsel  for  plaintiff  to  draw  the  inference 
from  such  fact  and  argue  it  to  the  jury,  that  the  discharge  of  the 
motorman  was  on  account  of  his  carelessness  at  the  time  of  the  ac- 
cident. 

The  fact  that  the  testimony  upon  which  the  argument  of  counsel 
was  based  was  incompetent  cannot  be  raised  for  the  first  time  in 
the  supreme  court,  but  the  testimony  should  have  been  objected  to 
when  offered. 

Where  error  is  committed  in  permitting  plaintiffs  to  ask  a  witness 
a  question  with  a  view  to  his  impeachment,  the  error  is  harmless 
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where  the  witness  denies  the  imputed  declarations  and  the  testi- 
mony of  the  impeaching  witness  is  subsequently  striclcen  out  by  the 
court  on  motion  of  the  defendant. 

An  instruction  is  not  erroneous  which  charges  a  jury  that  a  de- 
fendant is  bound  to  exercise  the  highest  degree  of  care,  prudence 
and  caution  in  the  funning  and  operating  of  its  cars  so  as  to  pre- 
vent injury  to  its  passengers,  as  such  instruction  means  simply  the 
highest  degree  of  practicable  care  and  prudence  in  conducting  that 
particular  business. 

Where  a  motorman  operating  a  car  sees  that  the  driver  of  a 
wagon  in  front  of  him  on  the  track  does  not  look  back,  nor  pay 
any  attention  to  the  ringing  of  the  bell,  nor  increase  his  rate  of 
speed,  nor  attempt  to  leave  the  track,  it  is  the  duty  of  the  motor- 
man  to  bring  his  "car  under  control,  and,  if  necessary  to  avoid  a 
collision,  to  stop  his  car;  and  the  negligence  of  the  driver  on  the 
wagon,  in  contributing  to  the  injury  received  by  a  passenger  on  the 
car,  affords  no  defense  to  the  carrier. 

A  verdict  for  $15,000  is  not  excessive  in  an  action  for  injuries  due 
to  defendant's  negligence,  when  the  evidence  shows  that  plaintiff, 
at  the  time  of  the  accident,  was  a  strong,  healthy  woman,  of  the 
age  of  thirty  years;  that  she  was  industrious,  and  had  been  making 
fifty  dollars  per  month,  in  addition  to  looking  after  household 
duties;  that  she  has  lost  the  use  of  her  lower  limbs  by  reason  of 
paralysis,  as  a  result  of  her  injuries,  and  that  she  will  be  a  helpless 
invalid  during  the  remainder  of  her  life. 

(Stiles  and  Hoyt,  JJ.,  dissent.) 

Appeal  from  Superior  Courts  King  County. 

Wiley ^  Scott  cfe  Bostwick^  for  appellant. 
TlwmpBon^  JEdsen  cfe  Humphries^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant  owns  and  operates  lines  of 
street  railways  in  the  city  of  Seattle,  one  of  which  has  its 
terminus  at  Fremont,  a  suburban  village  some  distance 
from  the  main  portion  of  the  city,  and  situated  at  the  north 
end  of  Lake  Union.  It  is  known  as  the  Fremont  line,  and 
connects  with  another  line  of  street  railway  which  extends 
to  Green  Lake,  in  the  northern  portion  of  the  city.  On 
September  16,  1891,  the  respondent  Annie  Sears  entered 
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upon  one  of  the  cars  of  the  appellant  to  go  to  Green  Lake. 
The  motive  power  used  upon  the  said  railway  is  electricity, 
and  the  car  upon  which  the  respondent  became  a  passenger 
at  the  time  above  mentioned  was  what  is  called  an  ''open 
car."  Before  reaching  Fremont,  and  while  the  car  upon 
which  Mrs.  Sears  was  riding  was  going  down  a  grade  on  Ro- 
land street,  it  collided  with  a  wagon  which  was  upon  appel- 
lant's track  and  going  in  the  same  direction,  ran  off  the  track, 
and  turned  to  the  left,  and  ran  across  the  street  to  the  verge 
of  an  embankment,  which  was  sixteen  feet  from  the  left,  or 
west,  rail  of  the  railway  track.  The  respondent  was  seated 
on  the  right  hand  side  of  the  car,  and  when  she  saw  that 
the  car  was  leaving  the  track  she  became  frightened  and 
rose  up  from  her  sea|;  and  took  hold  of  the  post  supporting 
the  roof  of  the  car  with  her  right  hand  to  steady  herself, 
and  endeavored  to  jump  from  the  car.  In  so  doing  she 
struck  upon  her  feet,  but  was  thrown  down  upon  her  back 
close  to  the  left  hand  side  of  the  track,  and  thereby  re- 
ceived a  serious  injury.  Nearly  all  of  the  other  passengers 
leaped  from  the  car  at  about  the  same  time,  but  neither 
they  nor  the  one  or  two  persoqs  who  remained  in  the  car 
were  in  any  wise  injured.  The  respondents,  who  are  hus- 
band and  wife,  instituted  this  action  to  recover  damages 
for  the  injury  so  received  by  said  Annie  Sears,  and  alleged 
in  their  complaint  that  said  injury  was  caused  by  the  neg- 
ligence of  the  servants  and  employes  of  appellant  in  the 
management  of  its  car.  The  defendant,  in  its  answer,  de- 
nied that  the  alleged  injury  was  caused  by  any  negligence 
or  carelessness  on  its  part,  and  affirmatively  alleged  that  if 
the  said  Annie  Sears  sustained  the  injury  mentioned  in  the 
complaint,  it  was  caused  wholly  by  her  own  carelessness 
and  negligence.  There  was  a  verdict  and  judgment  for 
plaintiffs,  and  the  defendant  brings  the  case  here  for  re- 
view. 

The  first  error  assigned  by  the  appellant  is,  that  the  trial 
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court,  over  the  objection  of  appellant,  wrongfully  per- 
mitted a  witness  for  plaintiffs,  Mr.  Eck,  to  answer  the 
question,  "What  was  there,  if  anything,  to  prevent  him 
( the  motorman )  stopping  the  car  and  applying  the  brakes 
a  long  time  before  he  did?"  The  witness  answered,  *'He 
was  running  at  too  high  speed  to  stop  it  in  that  distance." 

The  learned  counsel  for  the  appellant  insists  that  this 
was,  in  effect,  permitting  the  witness  to  give  his  opinion 
to  the  jury  upon  the  question,  whether  or  not  the  defend- 
ant was  negligent  in  the  management  of  its  car.  The  wit- 
ness had  already  testified  that  the  car  was  running  at  the 
rate  of  about  twelve  miles  an  hour;  that  the  wagon  on  the 
track  was  in  plain  view  for  a  distance  of  four  hundred  feet; 
that  the  motorman  commenced  ringing  the  bell  as  a  warn- 
ing of  his  approach  at  about  that  distance  from  the  wagon, 
and  rang  it  continuously  thereafter;  that  the  man  in  the 
wagon  made  no  attempt  to  get  off  the  track  until  the  car 
was  pretty  close  to  him,  and  that  when  the  motorman 
found  that  the  wagon  was  not  going  to  get  out  of  the  way 
in  time,  he  made  every  effort  possible  to  stop  the  car,  but 
that  he  was  then  within  a  hundred  feet  or  more  of  the 
wagon.  Under  these  circumstances,  we  think  it  was  not 
error  to  overrule  the  objection  to  the  question,  even  upon 
the  theory  of  the  appellant,  that  the  testimony  given  in 
response  thereto  was  the  expression  of  the  opinion  of  the 
witness,  and  not  the  statement  of  a  fact  within  his  own 
knowledge. 

It  is  a  general  rule  of  evidence  that  witnesses  may  not 
give  opinions  as  to  matters  of  fact  which  the  court  or  jury 
are  ultimately  to  determine.  But  this  rule  is  not  without 
exception.  And  the  exception  is  not  confined  to  the  evi- 
dence of  experts  who  may  give  opinions  on  questions  re- 
quiring special  skill,  knowledge  or  learning,  but  includes 
the  evidence  of  common  observers  who  may  state  the  re- 
sults of  their  observations  in  regard  to  ordinary  appear- 
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ances  and  conditions  of  things  which  cannot  be  produced 
to  a  jui-y  exactly  as  they  were  observed  by  the  witness  at 
the  time.  Non-expert  witnesses  who  have  had  opportuni- 
ties to  observe,  and  who  have  actually  observed  the  de- 
meanor, actions  and  appearance  of  a  particular  individual 
ai*e  competent  to  express  an  opinion  upon  the  question 
whether  such  pei*son  was  sane  or  insane.  And  every  per- 
son of  ordinary  understanding  and  intelligence  is  compe- 
tent to  give  an  opinion  as  to  the  identity  of  persons  or 
things;  as  to  whether  another  appeared  to  be  sick  or  suf- 
fering from  pain;  and  as  to  the  direction  from  which 
a  blow  was  delivered  which  produced  a  wound  upon  the 
person  of  another.  People  v.  Ilopt^  4  Utah,  247  (9  Pac. 
Rep.  407.) 

Of  course  the  weight  of  such  testimony  depends  upon 
the  thoroughness  of  the  observation  of  the  witness;  and 
whether  he  has  sufficiently  observed  and  considered  the 
particular  fact  or  matter  under  consideration  to  enable  him 
to  form  an  opinion  in  respect  thereto,  is  a  question  which, 
if  raised,  is  to  be  determined  by  the  court,  by  the  applica- 
tion of  the  same  rule  which  governs  in  ascertaining  the 
qualifications  of  experts.  In  People  v.  Hopt^  mipra^  this 
question  is  very  elaborately  and  satisfactorily  discussed, 
and  many  cases  cited  showing  particular  instances  in  which 
non-experts  have  been  allowed  to  express  opinions.  And 
the  supreme  court  of  Utah,  in  delivering  the  opinion  in 
that  case  said: 

^'The  admissibility  of  the  evidence  rests  upon  three 
necessary  conditions  —  (1)  That  the  witness  detail  to  the 
jury,  so  far  as  he  is  able,  the  facts  and  circumstances  upon 
which  his  opinion  is  based,  in  order  that  the  jury  may  have 
some  basis  by  which  to  judge  of  the  value  of  the  opinion; 
(2)  that  the  subject  matter  to  which  the  testimony  relates 
cannot  be  reproduced  and  described  to  the  jury  precisely 
as  it  appeared  to  the  witness  at  the  time;  and  (3)  that 
the  facts  upon  which  the  witness  is  called  upon  to  express 
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his  opinion  are  such  as  men  in  general  are  capable  of  com- 
prehending and  understanding.'^ 

We  think  the  rule  there  laid  down  is  clearly  deducible 
from  the  authorities,  and  that,  tested  by  it,  there  was  no 
error  in  the  ruling  of  the  court  upon  the  point  in  question. 
The  witness  in  this  case  expressed  his  opinion  as  a  conclu- 
sion of  fact  based  upon  the  observation  made  by  him,  at 
the  time  of  the  accident,  as  to  the  rate  of  speed  of  the 
car  and  the  exertions  made  by  the  motorman  to  stop  it; 
and  it  seems  to  us  that  the  testimony  is  clearly  embraced 
within  the  rule  above  stated. 

On  the  trial  of  this  cause  it  was  shown,  upon  the  cross- 
examination  of  the  motorman  in  charge  of  the  car  at  the 
time  in  question,  that  he  was  discharged  by  the  railway 
compai\y  about  three  weeks  after  the  casualty  occurred, 
but  no  testimony  was  adduced  showing  why  he  was  so  dis- 
charged. Counsel  for  the  respondents,  in  alluding  to  the 
fact  in  his  address  to  the  jury,  remarked,  among  other 
things: 

"'Mr.  Silverthorn  states  that  he  did  his  whole  duty;  but 
that,  notwithstanding  that,  the  company  discharged  him. 
Gentlemen,  he  did  not  do  his  duty,  and  the  company  di^r 
charged  him  on  account  of  his  carelessness  and  incompe- 
tency at  the  time  of  the  accident." 

Counsel  for  the  appellant  objected  to  the  remarks  so 
made,  on  the  groimd  that  there  was  no  evidence  that  the 
man  was  discharged  on  account  of  this  accident.  The 
counsel  for  the  respondent  then  admitted  that  there  was 
no  such  testimony,  but  insisted  that  his  argument  was 
proper  upon  the  evidence  before  the  jury.  The  judge  also 
stated  that  there  was  no  evidence  that  the  motorman  was 
discharged  on  account  of  the  accident,  but  further  remarked 
that: 

"The  court  will  allow  the  utmost  freedom  in  the  argu-  » 
ment  of  the  case,  and  counsel  have  a  right  to  argue  what 
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he  may  deem  the  testimony  may  prove,  and  draw  such  in- 
ferences from  it  as  he  may  see  fit.  It  is  for  the  jury  to 
determine  what  the  facts  are.  The  court  cannot  indicate 
what  the  argument  shall  be.  The  court  bears  the  counsel 
out  in  saying  there  was  no  testimony  that  he  was  dis- 
charged in  consequence  of  it,  but  that  he  was  discharged 
two  or  three  weeks  afterwards;  but  why  he  was  discharged 
I  believe  is  a  proper  matter  for  comment  to  the  jury." 

The  learned  counsel  for  the  appellant  excepted  to  the 
ruling  of  the  court,  and  now  contends  that  the  same  was 
erroneous  and  prejudicial  to  appellant.  .  But  we  think  the 
appellant  is  not  en  titled,  to  a  judgment  of  reversal  on  that 
ground.  It  is  the  duty  of  the  court,  in  all  cases,  to  re- 
strict the  argument  of  counsel  to  the  facts  in  evidence,  and 
not  to  permit  the  opposite  party  to  be  prejudiced  by  any 
statement  of  facts  not  a  part  of  the  evidence.  But  coun- 
sel must  be  allowed  some  latitude  in  the  discussion  of  their 
causes  before  the  jury,  and  if  they  are  not  permitted  to 
draw  inferences  or  conclusions  from  the  particular  facts  in 
evidence  it  would  be  impossible  for  them  to  make  an  argu- 
ment at  all.  The  mere  recital  of  facts  already  before  the 
jury  is  not  an  argument.  There  must  be  some  reason  offered 
for  the  purpose  of  convincing  the  mind,  some  inference 
drawn  from  facts  established  or  claimed  to  exist,  in  order 
to  constitute  an  argument.  But  counsel  cannot  be  com- 
pelled by  the  court  to  reason  logically  or  to  draw  correct 
inferences  from  given  facts;  and  if  they  err  in  these  re- 
spects it  is  no  ground  for  a  new  trial.  Proctor  v.  De  Camp^ 
83  Ind.  659.  See,  also,  Hinton  v.  Cream  City  R.  R.  Co.^ 
65  Wis.  323  (27  N.  W.  Bep.  147);  Scott  v.  Chicago,  etc., 
Ry.  Co.,  68  Iowa,  362  (24  N.  W.  Rep.  584);  Dowdell  v, 
Wilcox,  64  Iowa,  721  (21  N.  W.  Rep.  147);  Columhia,  etc., 
R.  R.  Co.  V.  Hawthorne,  3  Wash.  T.  353  (19  Pac.  Rep. 
25);  Skagit  Railway  <&  Lumber  Co.  v.  Cole,  2  Wash.  74 
(25  Pac.  Rep.  1077). 

In  this  case,  although  counsel  may  have  drawn  an  unwar- 
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ranted  conclusioD  from  the  fact  that  the  manager  of  the 
car  was  discharged  some  time  after  the  accident,  still  we 
think  he  had  a  right  to  comment  on  the  evidence,  and  to 
draw  such  inferences  from  it  as  he  deemed  fit  and  proper, 
and  the  court  properly  refused  to  undertake  to  prevent  him 
from  so  doing. 

It  is  claimed,  however,  by  the  appellant,  that  the  testi- 
mony upon  which  the  remarks  of  the  I'espondents"  counsel 
were  based — that  the  motorman  was  discharged  —  was 
incompetent,  and  .therefore  prejudicial  to  the  appellant. 
However  that  may  be,  it  is  not  shown  by  the  record  that 
the  testimony  was  objected  to  when  offered,  and  the  objec- 
tion cannot  be  here  made  for  the  iirst  time.  It  seems  alto- 
gether probable  that  if  this  testimony  had  been  objected  to 
in  the  trial  court,  it  would  have  been  excluded,  for  the  jury 
were  specially  instructed  that  the  fact  that  the  motorman 
was  discharged  raised  no  presumption  of  negligence  on  the 
part  of  the  railway  company.  And  this  instruction,  which 
we  cannot  presume  was  disregarded  by  the  jury,  plainly  in- 
dicated to  them  that  the  inference  drawn  from  the  testi- 
mony by  counsel  for  the  respondents,  and  which  he  sought 
to  impress  upon  their  minds  in  his  closing  argument,  was 
not  warranted  and  should  not  be  entertained  by  them. 

Upon  the  cross  examination  of  the  witness  Silverthorn, 
the  motorman  in  charge  of  the  car,  counsel  for  the  respond- 
ents, with  a  view  to  impeach  him,  asked  him  if  he  did  not 
make  certain  statements  to  one  Eck  in  a  conversation  with 
the  latter  at  Fremont,  soon  after  the  accident.  The  testi- 
mony was  objected  to  by  counsel  for  the  appellant,  and  the 
objection  overruled  by  the  court.  But,  as  the  witness  de- 
nied making  any  of  the  declarations  imputed  to  him,  and 
as  all  of  the  testimony  of  Eck  in  reference  to  the  conversa- 
tion was  stricken  out  by  the  court,  on  motion  of  counsel 
for  the  appellant,  we  fail  to  see  wherein  the  appellant  was 
prejudiced  by  the  action  of  the  court  in  that  regard. 
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The  next  alleged  eiTor  relates  to  the  instructions  given 
to  the  jury.  It  is  contended  that  the  court  erred  in  charg- 
ing the  jury  that  the  defendant  was  bound  to  the  exercise 
of  the  highest  degree  of  care,  prudence  and  caution  in  the 
running  and  operating  of  its  cars,  so  as  to  prevent  injury 
to  its  passengers.  And  it  is  claimed  by  the  appellant  that 
this  instruction,  in  effect,  informed  the  jury  that  the  appel- 
lant was  an  insurer  of  the  lives  and  limbs  of  its  passengers, 
and  would  be  responsible  for  an  injury  to  one  of  its  passen- 
gera,  even  though  it  had  used  all  the  care  and  prudence 
which  it  was  possible  to  use  under  the  circumstances.  But 
we  do  not  think  that  the  instruction,  especially  when  ap- 
plied to  the  facts  and  circumstances  of  the  case,  is  fairly 
susceptible  of  the  construction  placed  upon  it  by  counsel 
for  the  appellant.  K  the  appellant  used  all  the  care  and 
prudence  which  it  was  possible  to  use  under  the  circum- 
stances, then,  in  the  language  of  the  court,  it  used  the 
highest  degree  of  care,  prudence  and  caution.  The  higliest 
degree  of  care,  prudence  and  caution  in  rwiining  and  oper- 
ating street  cars  so  as  to  prevent  injury  to  passengers,  can- 
not be  said  to  mean  such  a  degree  of  care  as  will  absolutely 
prevent  injury,  or  such  care  as  is  inconsistent  with  that 
mode  of  conveyance,  but  means  simply  the  highest  degree 
of  practicable  care  and  prudence  in  conducting  that  partic- 
ular business.  Instructions  similar  to  the  above  have  fre- 
quently been  approved  by  the  courts.  See  Topeka  City 
Ey.  Co,  V.  Higgs,  38  Kan.  375  (16  Pac.  Rep.  667);  Sales 
V.  Western  Stage  Co,^  4  Iowa,  547;  Fairchild  v.  Calif oiniia 
Stage  Co.,  13  Cal.  599;  Stokes  v.  Saltonstall,  13  Pet.  181; 
Dougherty  i\  Missouri  Railroad  Co,,  97  Mo.  647  (8  S.W. 
Rep.  900);  Coddington  v.  Brooklyn,  etc,  R,  R,  Co.,  102 
N.  Y.  66  (5  N.  E.  Rep.  797);  Furnish  v.  Mo.  Pac.  Ry. 
Co.,  102  Mo.  438  (13  S.  W.  Rep.  1044). 

But  the  court  also  instructed  the  jury,'  at  the  request  of 
appellant,  as  follows: 
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^^  You  are  instructed,  while  the  defendant,  as  a  common 
carrier  of  passengers,  is  held  to  the  highest  degree  of  care 
and  prudence  which  is  consistent  with  the  practical  opera- 
tion of  its  cars  and  transaction  of  its  business,  still  it  is  not 
an  insurer  of  the  lives  and  limbs  of  its  passengers." 

The  appellant,  of  course,  makes  no  complaint  against 
this  latter  instruction,  but  insists  that  the  two  are  incon- 
sistent with  each  other,  and  hence  misleading  and  errone- 
ous. But  we  cannot  agree  with  counsel's  contention.  The 
latter  modifies,  or  rather  explains,  the  meaning  of  the 
former,  but  we  cannot  see  that  it  in  any  wise  contradicts  it. 

In  our  opinion  the  court  properly  refused  to  give  to  the 
jury  instructions  Nos.  6  and  7,  requested  by  the  appellant. 
They  were  predicated  upon  the  idea  that  because  the  man 
in  charge  of  the  wagon  failed  to  drive  off  the  track,  as  he 
should  have  done,  and  as  the  motorman  expected,  in  time 
to  avoid  a  collision,  and  was  thus  in  some  measure  to  blame 
for  the  accident,  the  appellant  should  not  be  held  respon- 
sible. No  doubt  the  instructions  requested  would  have 
been  proper  in  an  action  against  the  appellant  by  the 
driver  of  the  wagon  for  damages  to  him  caused  by  the  col- 
lision. But  in  this  case,  the  respondents  had  no  control 
over  the  driver  of  the  wagon,  and  no  contractual  relation 
whatever  existed  between  them  and  him,  and  they  were  in 
no  way  responsible  for  his  actions. 

"It  is  no  defense  for  a  negligent  carrier,  as  against  his 
passenger,  that  the  negligence  or  trespass  of  a  third  part}*^ 
contributed  to  the  injury,  although  the  latter  acted  inde- 
pendently of  the  carrier."  2  Shear.  &  R.,  Neg.  (4th  ed.), 
§502;  Eatoii  v.  Boston^  etr,^  R.  R,  Co.^  11  Allen,  600; 
Carpenter  v.  Boston,  etc.y  R.  R,  Co,,  97  N.  Y.  494;  Zittfe 
V,  Ilackett,  116  U.  S.  366  (6  Sup.  Ct.  Rep.  391). 

The  questions  for  the  jury  to  determine  were,  was  the 
appellant  guilty  of  negligence  m  the  management  of  its 
car,  and,  if  so,  was  the  injury  sustained  by  the  respondent 
Mrs.  Sears  solely  the  result  of  such  negligence?    The  jury 
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answered  these  questions  in  the  affirmative,  and  a  careful 
examination  of  the  evidence  convinces  us  that  they  arrived 
at  a  correct  conclusion.  No  reason  is  given  for  not  stop- 
ping the  car  before  it  came  in  contact  with  the  wagon,  ex- 
cept that  the  man  in  charge  thought  that  the  wagon  would 
be  removed  from  the  track  before  he  reached  it.  And  yet 
this  same  man  testified  that  the  man  in  charge  of  the  wagon 
made  no  attempt  to  leave  the  track  until  the  car  was  so 
near  him  that  a  collision  could  not  be  avoided  by  putting 
on  the  brakes  or  reversing  the  motion  of  the  wheels  of  the 
car.  It  seems  plain  to  us  that  when  the  motorman  saw 
that  the  person  on  the  wagon  neither  looked  back  nor  paid 
any  attention  to  the  ringing  of  the  bell,  nor  increased  his 
rate  of  speed,  nor  attempted  to  leave  the  track,  it  was  his 
duty  to  bring  his  car  under  control,  and  even  to  stop,  if 
necessary,  to  avoid  a  collision.  2  Sh^ar.  &  R.,  Neg.,  §  483. 
By  the  exercise  of  reasonable  care  and  diligence  on  the 
part  of  appellant's  employe,  the  injury  might  have  been 
avoided,  and  by  failing  to  exercise  such  care  and  diligence 
he  failed  to  discharge  his  duty  to  the  respondent  Mrs. 
Sears  as  a  passenger.  The  wagon  was  seen  by  him  at  a 
distance  of  at  least  four  hundred  feet,  and  no  valid  reason 
is  shown  why  the  car  could  not  have  been  stopped  within 
half  that  distance,  and  the  motorman  himself  says  he  would 
have  stopped. if  he  had  known  the  wagon  was  going  to  re- 
main on  the  track. 

The  jury  in  this  case  assessed  the  damages  at  $15,000, 
which  sum  appellant  claims  is  excessive.  The  amount  of 
damages,  in  cases  like  this,  to  which  a  party  is  entitled  is 
a  matter  to  be  determined  by  the  jury  from  all  the  facts 
and  circumstances,  and  their  verdict  should  not  be  dis- 
turbed on  the  ground  of  excessiveness  unless  the  amount 
is  so  large  as  to  indicate  passion  or  prejudice. 

The  sum  awarded  by  the  jury  is  certainly  a  large  one, 
bat  we  are  unable  to  discover  that  it  was  the  result  of 
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passion  or  prejudice,  or  that  it  is  even  greatly  in  excess 
of  a  fair  compensation  for  the  injury  received.  The  tes- 
timony shows  that  Mrs.  Seal's,  at  the  time  of  the  accident, 
was  a  strong,  healthy  woman,  of  the  age  of  thirty  years; 
that  she  was  industrious,  and,  in  addition  to  looking  after 
her  own  household  duties,  had  been  making  fifty  dollars 
per  month.  The  testimony  further  shows  that  her  injury 
is  permanent;  that  she  has  lost  the  use  of  her  lower  limbs 
by  reason  of  paralysis  resulting  from  a  concussion  of  the 
spinal  cord,  and  that  she  will  be  a  helpless  invalid  during 
the  remainder  of  her  life.  These  facts  were  all  before  the 
jury,  and  they  have,  so  far  as  we  can  see,  exercised  their 
best  judgment  as  to  the  amount  of  compensation  she  ought 
to  receive;  and  we  perceive  no  legal  grounds  for  disturb- 
ing the  verdict.  G'tflf^  etc.^  Ry,  Co.  v,  Dorsey^  66  Tex. 
148  (18.  S.  W.  Rep.  444);  Robinson  v.  Marino,  3  Wash. 
434  (28  Pac.  Rep.  752);  Phelps  v.  Steamship  City  of 
Panama,  1  Wash.  T.  518;  Columbia,  etc.,  R.  R.Co.,  v. 
Bawthome,  3  Wash.  T.  353  (19  Pac.  Rep.  25). 
The  judgment  of  the  court  below  is  affirmed. 

Dunbar,  C.  J. ,  and  Scott,  J. ,  concur. 

Stiles,  J.  {dissenthig). — I  desire  simply  to  call  atten- 
tion to  the  instructions  requested  by  the  defendant,  num- 
bers six  and  seven. 

The  court  in  this  case  gave  a  series  of  instructions, 
requested  by  the  plaintiff,  which,  from  beginning  to  end, 
were  argumentative,  and  wholly  devoted  to  the  suggestion 
of  facts  necessary  to  be  found  to  justify  the  jury  in  findipg 
for  the  plaintiffs,  and  failed  to  state  any  ground  which 
would  be  sufficient  to  excuse  the  defendant  from  the  charge 
of  negligence.  In  general  terms  the  jury  were  told  that 
the  acts  of  the  defendant  must  have  been  negligent  in  order 
to  entitle  the  plaintiffs  to  recover,  but  nowhere  was  there 
any  definition  of   negligence.     Thus  the   jury  were  left 
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wholly  to  the  exercise  of  their  judgment  as  to  the  law  of 
negligence,  and  were  told  in  plain  terms  that  if  certain 
facts  claimed  by  the  plaintiffs  to  have  been  proven  were 
found  by  them,  they  should  find  for  the  plaintiffs. 

Over  against  this,  the  defendant,  in  order  to  have  its  case 
presented  upon  an  equal  footing  before  the  jury,  asked  the 
following  instructions:  . 

*• '  6.  If  the  jury  believe  from  the  evidence  that  the  motor- 
man  was  properly  operating  his  car,  and  sounded  his  gong 
in  sufficient  time  to  lead  a  reasonably  prudent  person  to 
believe  that  the  driver  of  the  wagon  would  leave  the  track, 
and  that  this  gong  or  bell  was  in  good  order,  and  of  the 
kind  usually  in  use  on  street  cars  to  give  warning  to  per- 
sons on  the  track;  and  the  motorman  believed  that  the 
driver  of  the  wagon  heard  the  gong  and  believed,  or  had 
good  reason  to  believe,  that  the  driver  of  the  wagon  would 
leave  the  track;  and  that  as  soon  as  the  motorman  ascer- 
tained that  the  driver  of  the  wagon  would  not  leave  the 
track,  he  applied  the  brakes  and  did  all  that  could  be  done 
to  stop  the  car,  then  the  defendant  is  not  guilty  of  negli- 
gence. 

"7.  The  operators  of  street  cars  have  a  right  to  pre- 
sume that  persons  driving  on  the  track  will  use  ordinary 
care  and  precaution  to  prevent  accidents  by  driving  off  the 
track  in  order  to  let  cars  pass  them,  especially  when  the 
ordinary  warning  signals  are  given;  and  in  4is  case,  if 
you  believe  from  the  evidence  that  such  signals  were  given 
in  sufficient  time  to  lead  an  ordinarily  prudent  person  to  be- 
lieve that  such'*waming  was  heard  by  the  driver  of  the 
wagon,  and  that  the  driver,  if  he  had  heard  the  warning; 
had  sufficient  time  to  leave  the  track  in  order  to  prevent 
a  collision,  then  the  defendant  is  not  guilty  of  negligence, 
and  your  verdict  should  be  for  the  defendant. ' ' 

In  my  judgment  these  two  charges  should  have  been 
given.  The  plan  of  substantially  narrating  all  the  facts 
in  the  case  to  the  jury,  and  telling  them  if  they  find  those 
facts  to  be  true  they  should  find  one  way  or  the  other,  may, 
or  may  not,  be  a  proper  method  of  charging  the  jury  upon 
the  law.     But  the  court  in  this  case  having  adopted  that 
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plan  in  giving  the  plaintiff's  side  of  the  case  should  have 
followed  it  up  by  putting  the  defendant's  side  in  the  same 
position  before  the  jury. 

The  substance  of  the  requests,  as  above  quoted,  was  that 
the  operator  of  a  street  car  has  a  right  to  presume  that 
the  driver  of  a  wagon  will,  upon  being  sufficiently  warned, 
leave  the  track  clear  for  the  car  to  pass;  a  right,  the  exist- 
ence of  which  cannot  be  doubted,  unless  street  car  oper- 
ators are  to  be  held  as  insurers  of  their  passengers  against 
any  possibility  of  accident  by  collision,  a  position  which  the 
court  has  taken  particular  pains  to  show  was  not  taken  by 
the  court  below,  as  it  could  not  be.  Taking  the  charge  as 
given  as  a  whole,  it  amounted  to  nothing  but  a  presentation 
of  the  plaintiffs'  case,  and  all  the  facts  thereof  in  detail, 
with  a  few  disconnected  general  statements  of  law  re- 
quested by  the  defendant,  and  was  in  no  sense  a  fair  or 
impartial  charge  to  a  jury.  For  these  reasons  the  judg- 
ment should  have  been  reversed. 

HoYT,  J.,  concurs. 


[No.  829.    Decided  April  20, 1893.] 
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f«4  623  W.  H.  SuRBER  AND  Frank  Eagan,  AppdCauts^  V.  C.  H. 

j»_298  Kfttenger  et  (d.^  Respondents, 

SUIT  in  equity  changed  t9  action  at  law. 

Although  an  action  may  be  commenced  as  an  equitable  one,  yet. 
where  there  is  nothing  to  give^  court  of  equity  jurisdiction  thereof, 
the  court  has  authority  to  permit  it  to  be  tried  as  an  action  at  law, 
if  the  defendant  is  not  thereby  prevented  from  having  a  fair  trial. 

Appeal  from  Superior  Courts  Wha^tcom  County. 

FairchiLd  db  Bawson^  for  appellants. 
Beriah  Brown^  jr,^  for  respondent  Bums. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  to  foreclose  a  me- 
chanic's lien  to  recover  the  sum  of  $2,855.  The  claim 
arose  upon  a  contract  for  driving  piles  upon  tide  lands, 
and  a  lien  was  sought  to  be  enforced  against  a  wharf 
erected  thereon.  The  complaint  prayed  for  a  personal 
judgment  against  the  defendants,  and  also  that  the  amount 
be  decreed  a  lien  upon  the  structure  in  question.  Judg- 
ment by  default  was  entered  against  certain  of  the  defend- 
ants for  the  amount  claimed.  Frank  Burns,  the  respondent, 
ap|)eared  and  filed  an  answer.  When  the  case  was  called 
for  trial  the  plaintiffs  announced  to  the  court  that  they 
waived  any  claim  to  a  lien  for  the  reason  that  there  was 
no  foundation  therefor,  the  title  to  the  land  being  in  the 
state,  and  the  structure  consequently  not  being  subject  to 
a  mechanic's  lien,  and  they  demanded  that  the  cause  be 
tried  by  a  jury  as  an  action  at  law.  The  defendant  ob- 
jected to  this  on  the  ground  that  the  pleadings  showed  that 
the  cause  was  an  equitable  one.  The  court  overruled  the 
objection,  and  a  jury  was  called  and  trial  had  which  re- 
sulted in  a  verdict  for  the  plaintiffs.  The  defendant  filed 
a  motion  to  quash  this  veixlict  and  dismiss  the  action  upon 
the  grounds  that  the  suit  was  instituted  in  equity  for  the 
purpose  of  foreclosing  the  lien,  and,  as  there  was  no  foun- 
dation for  a  lien,  the  court  had  no  jurisdiction  to  proceed 
with  the  cause,  and  it  should  have  been  dismissed,  thus  at- 
tempting to  .renew  the  question  previously  disposed  of. 
The  court  granted  this  motion,  set  aside  the  verdict  and 
dismissed  the  action,  and  plaintiffs  appealed. 

The  ruling  of  the  court  in  quashing  the  verdict  and  dis- 
missing the  cause  was  erroneous.  Although  the  action  was 
originally  commenced  in  equity  the  court  had.  authority  to 
permit  it  to  be  tried  as  an  action  at  law,  there  being  nothing 
to  give  a  court  of  equity  jurisdiction  thereof.     The  court 
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did  this,  and  a  trial  was  had,  which,  to  all  appearances,  was 
a  fair  one,  as  there  was  no  claim  made  by  the  defendant 
that  he  was  surprised  in  any  way  or  prevented  from  hav- 
ing a  fair  trial  by  reason  of  the  action  of  the  court  in  the 
premises. 

Judgment  reversed,  and  cause  remanded  with  a  direction 
to  enter  judgment  upon  the  verdict  in  favor  of  the  plaintiffs. 

Dunbar^  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 


[Xo.  797.    Decided  April  21, 1893.] 

Silas  W.  Burt,  ReHpondent^  v.  Richard  Agassiz  et  ah, 
Respo7ident%  and  Frank  A.  Stewart,  Appellant 

FRAUDULENT  CONVEYANCES •— SUFFICIENCY   OF  EVIDENCE. 

A  judf^nient  holding  certain  conveyances  fraudulent  on  the 
ground  that  they  were  executed  to  hinder,  delay  and  defraud  cred- 
itors will  not  be  disturbed  where  the  evidence  shows  that,  at  the 
time  of  the  transfers,  the  grantors  were  indebted  to  their  grantee 
in  the  sum  of  $1,750,  which  was  amply  secured  by  collateral  notes, 
and  otherwise;  that  one  of  the  grantors  and  the  grantee  were  part- 
ners in  business;  that  at  the  time  of  the  transfers  a  suit  was  being 
prosecuted  against  the  grantors  to  recover  the  sum  of  $20,000,  al- 
though this  suit  was  subsequently  decided  in  favor  of  the  defend- 
ants; that  the  total  indebtedness  of  the  grantors  to  the  grantee, 
including  loans  and  advancements  subsequent  to  the  conveyances, 
which,  it  was  claimed,  were  intended  merely  as  mortgages,  never  ex- 
ceeded the  sum  of  $8,000,  while  the  value  of  the  property  transferred 
Avas  greatly  in  excess  thereof;  and  that  after  the  conveyances  the 
grantors  still  continued  to  collect  rent  from  various  tenants. 

Appeal  from  Superior  Courts  King  County, 

Hugh^s^  Hastings  cfe  Stedman^  for  appellant. 
Bausrnan^  Kelleh^  <&  Emory ^  for  respondent  Burt. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — We  are  of  the  opinion  that  the  decision  of 
the  court  holding  the  conveyances  from  the  Pantings  to 
appellant  fraudulent  on  the  ground  that  they  were  executed 
to  hinder,  delay  and  defraud  creditors  must  be  sustained. 
At  least  we  do  not  find  the  evidence  strong  enough  the 
other  way  to  justify  us  in  overturning  the  same,  under  its 
most  favorable  view  for  the  appellant. 

In  cases  like  this,  where  the  decision  turns  solely  upon 
a  question  of  fact,  it  is  generally  not  advisable  to  burden 
the  reports  with  a  detail  of  the  evidence.  A  few  of  the 
more  salient  points,  however,  will  be  stated. .  At  the  time 
of  the  transfers  from  the  Pantings  to  Stewart  it  appears 
that  James  Panting  was  indebted  to  Stewart  in  the  sum  of 
1^1,750  only;  that  the  whole  of  this  amount  was  then  amply 
secured  by  collateral  notes  and  otherwise;  that  Stewart  had 
not  requested  any  further  security;  that  at  said  times  a  suit 
was  being  prosecuted  against  the  Pantings  to  recover  the 
sum  of  twenty  thousand  dollars;  that  James  Panting  and 
Stewart  were  partners  in  business. 

It  is  claimed  that  the  deeds  to  the  real  estate  in  question 
wei'e  not  intended  as  absolute  conveyances,  but  were  given 
for  the  purpose  of  securing  the  indebtedness  then  existing' 
from  Panting  to  Stewart,  and  for  future  loans  and  ad- 
vancements. The  whole  of  said  indebtedness,  including 
all  advances  made,  at  no  time  exceeded  the  sum  of  eight 
thousand  dollar,  according  to  appellant's  claim,  while  the 
value  of  the  property  transferred  w^as  greatly  in  excess  of 
this.  After  said  conveyances  Panting  continued  to  collect 
rent  from  various  parties  occupying  said  premises.  It  is 
claimed  that  this  was  done  as  the  agent  of  Stewart.  It  is 
conceded  that  the  suit  aforesaid  was  subsequently  decided 
in  favor  of  the  defendants,  but  it  was  pending  at  the  time 
said  conveyances  were  made. 
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It  is  further  contended  that  the  conveyance  to  Agassiz 
should  be  sustained  in  any  event,  but  the  appellant  is  in 
no  position  to  question  the  ruling  of  the  court  upon  the 
conveyance  made  by  him  to  Agassiz,  and  Agassiz  himself 
did  not  appeal  therefrom. 

Judgment  affirmed. 

HoYT,  Anders  and  Stiles,  JJ.,  concur. 
Dunbar,  C.  J. ,  not  sitting. 


[No.  493.    Decided  April  24,  1808.] 

William  Walker,  Cyrus  Walker  and  I).  B.  Jackson, 

Respondents^  v.  S.  Baxter,  Appellant, 

ESTOPPEL  —  PLEADING. 

In  an  action  by  certain  parties  for  the  prioe  of  oats  sold  defend- 
ant, an  answer  by  defendant  that  the  plaintiffs  sold  him  the  oats 
not  as  individuals  but  in  their  corporate  capacity  as  officers  and 
stockholders  of  a  mill  company,  and  that  he  purchased  the  <5ats  for 
more  than  the  market  price  for  the  reason  that  said  mill  company 
was  indebted  to  him,  is  not  sufficient  as  a  plea  of  estoppel,  as  it  does 
not  aver  that  defendant  was  induced  to  believe  that  the  mill  com- 
pany was  the  o^v^ler  of  the  oats  by  any  statement,  representation 
or  act  on  the  part  of  plaintiffs. 

The  facts  constituting  an  estoppel  must  be  specially  pleaded  in 
order  to  be  available  as  a  defense. 

Appeal  from  Superior  Courts  King  County. 

J.  B,  Metcalfe^  for  appellant. 

Hiighes^  Hastings  &  Stedman^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  by  the  respond- 
ents to  recover  the  purchase  price  of  oats  alleged  to  have 


WALKER  V.  BAXTER.  245 

Apr.  1893.]  Opinion  of  the  Court — Anders,  J. 

been  sold  and  delivered  by  them  to  the  appellant.  The 
defendant  denied  that  the  plaintiffs  were  the  owners  of  the 
oats,  or  that  they  sold  or  delivered  the  oats  to  the  defend- 
ant, and  for  a  separate  and  affirmative  defense,  by  way  of 
estoppel,  alleged: 

^•'At  all  the  times  herein  mentioned  the  Puget  Mill  Com- 
pany was  an  existing  corporation,  doing  business  as  such 
corporation  by  virtue  of  the  laws  of  the  Territory  of 
Washington,  now  continuing  in  force  as  laws  of  the  State 
of  Washington.  And  at  all  the  times  herein  mentioned 
the  plaintiffs,  and  each  of  them,  were  and  they  now  are 
stockholders,  officers  and  agents  of  the  said  corporation, 
and,  as  such  agents,  had  and  now  have  the  charge,  man- 
agement and  control  of  the  business  of  said  coi-poration. 
And  on  the  16th  day  of  October,  1889,  the  said  corpora- 
tion, the  Puget  Mill  Company,  by  and  through  its  agent, 
William  Walker,  one  of  the  plaintiffs  herein,  sold  and  de- 
livered the  oats  referred  to  in  said  complaint  to  this  defend- 
ant. And  at  the  time  of  sale  and  delivery  of  said  oats,  the 
said  corporation,  the  Puget  Mill  Company,  was  justly  in- 
debted to  this  defendant  in  the  sum  of  $2,078.00,  which 
indebtedness  has  never  been  paid,  and,  upon  receiving  the 
oats  referred  to  in  plaintiffs'  complaint  from  said  corpora- 
tion, this  defendant  credited  to  said  corporation  upon 
account  the  amount  of  the  purchase  price  of  said  oats,  to 
wit:  The  sum  of  twenty -one  hundred  and  fifty-four  and  ^g^ 
dollars  ( S2, 1 64. 08 ).  And  the  price  which  defendant  agreed 
to  pay  for  said  oats  in  making  purchase  thereof  was  and 
is  higher  than  the  market  at  the  time  justified  defendant  in 
paying,  and  was  and  is  higher  than  this  defendant  would 
have  paid  for  said  oats  if  he  had  not  purchased  the  same 
from  said  mill  company,  which  was  then  indebted  to  him 
as  aforesaid. '  ^ 

To  this  affirmative  defense  the  plaintiffs  interposed  a  de- 
murrer (which  seems  to  have  been  treated  as  a  motion  to 
strike  out),  which  was  sustained  by  the  court,  and  the  cause 
proceeded  to  trial  upon  the  issues  raised  by  the  denials  in 
the  answer,  the  result  of  which  was  a  verdict  and  judgment 
for  the  plaintiffs. 
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The  appellant  insists  that  the  court  erred  in  sustaining 
the  demuiTer,  for  the  reason  that  the  facts  stated  in  the 
affirmative  defense  were  sufficient  to  constitute  an  estoppel 
in  paia^  and,  if  proved,  would  have  been  a  complete  defense 
to  the  action.  But,  in  our  judgment,  the  ruling  of  the 
court  was  indisputably  correct  and  proper.  The  insuffi- 
ciency of  the  pleading  as  an  estoppel  is  patent  upon  its 
face.  It  nowhere  avers  that  the  appellant  was  induced  to 
believe  that  the  Puget  Mill  Company  was  the  owner  of  the 
oats,  by  any  statement,  representation  or  act,  made  or  done, 
by  the  respondents.  Nor  does  the  pleading  contain  any 
other  allegation  constituting  an  element  of  estoppel.  See 
Bigelow  on  Estoppel  (5th  ed.),  556,  570.  It  is  at  most  a 
mere  argumentative  denial  of  the  allegations  of  the  com- 
plaint, or,  in  other  words,  a  statement  of  facts  showing 
that  those  allegations  are  untrue. 

At  the  trial,  the  appellant  sought  to  introduce  testimony, 
under  his  denials,  tending  to  show  an  estoppel  in  pais^  and 
he  now  claims  that  the  court  erred  in  excluding  such  testi- 
mony. We  think  the  testimony  was  properly  excluded. 
Under  our  system  of  pleading  the  facts  constituting  an  es- 
toppel must  be  specially  pleaded  in  order  to  be  available 
as  a  defense.  Code  Proc,  §194.  And  such  is  the  rule 
generally  in  those  states  which  have  adopted  the  reformed 
procedure.  See  Bliss,  Code  Pleading,  §  364;  Boone,  Code 
Pleading,  §  67;  ^S^rdsr  v,  Baldwin,  51  Wis.  450  (8  N.  W. 
Kep.  257);  Anderson  v.  RMle,  93  Ind.  570;  Phillips  v. 
Van  Schaick,  37  Iowa,  229. 

The  instructions  to  the  jury  requested  by  the  appellant 
were  not  warranted  by  the  evidence,  and  were,  therefore, 
properly  refused;  and  those  given,  we  think,  fairly  pre- 
sented the  law  applicable  to  the  case. 

We  perceive  no  error  in  the  record,  and  the  judgment 
of  the  court  below  is,  therefore,  affirmed. 

Dunbar,  C.  J. ,  and  Hoyt,  Scott  and  Stiles,  J  J. ,  con- 
cur. 
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[No.  «21.    Decided  April  24, 18D3.] 

Saria  M.  Leddy,  Respondent^  v.  John  Enos,  Appellant. 

COMV£YANC£S  —  WARKANTV  —  COVENANT  FOR  QUIET   ENJOY.MENT  — 
PAYMENT  BY  GRANTEE  OF  DELINQUENT  TAXES. 

Where  a  grantor,  instead  of  simply  using  the  word  "warrant "  in 
a  conveyance  and  leaving  the  statute  to  define  what  should  be  im- 
plied thereby,  goes  farther  and  sets  out  the  particular  thing  or 
things  which  he  will  warrant  against,  he  cannot  be  held  to  have  in- 
tended other  covenants  than  the  one  or  ones  thus  set  out.  (Dun- 
bar, C.  J.,  dissents.) 

The  payment  by  the  grantee  of  taxes  which  were  a  lien  upon  the 
land  at  the  time  of  the  conveyance,  is  not  a  breach  of  a  covenant 
for  quiet  enjoyment,  when  there  is  nothing  to  show  that  anything  is 
being  done  by  the  city  or  county  that  will  in  any  manner  endanger 
the  title  of  the  grantee.    (Dunbar,  C.  J.,  dissents.) 

Appeal  from  Superior  Courts  King  County. 

M.  Gilliam^  for  appellant. 

Frank  G.  Haddock  (^Jaiaes  Leddy ^  of  counsel),  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  It  is  only  necessary  for  us  to  decide  one 
of  the  questions  presented  by  the  record  in  this  case,  and 
that  is  as  to  the  sufficiency  of  the  complaint.  The  case  was 
brought  to  i-ecover  damages  for  a  breach  of  the  covenants 
of  a  deed  made  by  appellant  to  the  respondent.  There  was 
DO  special  covenant  against  incumbrances  in  said  deed. 
The  only  covenant  relied  upon  and  set  out  in  the  complaint 
was  substantially  as  follows: 

"'And  the  said  party  of  the  first  part,  his  heii^s,  executors 
and  administrators,  does  by  these  presents  covenant,  grant 
and  agree  to  and  with  the  said  party  of  the  second  part, 
her  heirs  and  assigns,  that  he,  the  said  party  of  the  first 
part,  his  heirs,  executors  and  administrators,  all  and  singu- 
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lar  the  premises  hereinbefore  conveyed,  described  and 
granted  or  mentioned,  with  the  appurtenances,  unto  said 
party  of  the  second  part,  her  heirs  and  assigns,  and  against 
all  and  every  person  and  persons  whomsoever  lawfully 
claiming  or  to  claim  the  same,  or  any  part  thereof,  shall 
and  will  warrant  and  forever  defend."' 

The  alleged  breach  of  covenant  was  the  fact  that  certain 
taxes  assessed  by  the  city  of  Seattle  and  the  county  of 
King  upon  the  land  conveyed  were  due  and  unpaid,  and 
the  damages  sought  to  l^e  recovered  were  on  account  of  the 
payment  of  such  taxes.  It  is  contended  on  the  part  of  the 
appellant  that  the  covenant  above  set  out  was  simply  one 
for  quiet  enjoyment  and  not  one  against  incumbrances,  and 
that  since  the  only  breach  assigned  was  the  existence  of  an 
incumbrance  on  the  property  the  complaint  upon  its  face 
showed  no  violation  of  the  covenants  of  the  deed.  That 
the  covenant  is  not  one  against  incumbrances  is  conceded 
by  respondent,  if  the  language  is  to  be  construed  without 
any  aid  from  our  statute.  She  contends,  however,  that  as 
such  statute  provides  that  a  deed  which  is  made  in  the  form 
prescribed  therein,  shall  be  construed  as  a  warranty  deed 
carrying  implied  covenants  as  provided  for  in  said  statute, 
one  of  which  is  against  incumbrances,  this  deed  must  be 
construed  as  though  such  covenant  had  been  expressed 
therein. 

We  are  unable  to  agree  with  this  contention.  It  is  evi- 
dent that  this  deed  was  not  drawn  in  view  of  such  statute, 
and  not  being  so  drawn  the  implied  covenants  provided  for 
therein  would  not  obtain.  By  virtue  of  the  statute  certain 
covenants  were  implied  from  the  use  of  the  word  warrant 
in  a  deed.  But  these  covenants  were  to  be  implied  only 
when  there  were  none  expressed.  But  where,  as  in  this  case, 
the  grantor,  instead  of  simply  using  the  word  '^warrant*' 
and  leaving  the  statute  to  define  what  should  be  implied 
thereby,  goes  farther  and  sets  out  the  particular  thing  or 
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things  which  he  will  warrant  against,  he  cannot  be  held  to 
have  intended  other  covenants  than  the  ones  thus  set  out. 

It  follows  that  the  covenants  of  the  deed  in  question 
were  only  those  for  quiet  enjoyment.  Such  being  the 
case,  was  there  a  breach  thereof  by  reason  of  the  unpaid 
taxes  upon  the  land  {  The  respondent  concedes  that  under 
the  doctrine  formerly  existing  such  incumbrance  would  not 
constitute  a  breach  of  such  covenants.  She  contends,  how- 
ever, that  under  the  modem  rule  the  grantee  may  pay  off 
incumbrances,  and  under  the  covenants  for  quiet  enjoy- 
ment recover  the  same  from  the  grantor.  Whether  or  not 
*  this  is  true  as  to  any  incumbrance  before  the  same  has  been 
actively  asserted  against  the  grantee  in  such  a  manner  as 
to  endanger  his  title,  in  our  opinion  no  such  right  exists 
until  there  has  i^een  at  least  some  threat  that  it  would  be 
so  asserted.  The  complaint  in  this  case  does  not  show 
that  there  was  anything  being  done  by  the  city  or  county 
that  could  in  any  manner  endanger  the  title  of  the  plaint- 
iff. For  nil  that  appears  in  the  complaint  the  appellant 
may  have  intended  to  contest  such  taxes  in  the  courts,  and 
have  them  set  aside,  or  failing  that,  to  pay  them.  Under 
these  circumstances,  the  payment  thereof  by  respondent 
was  a  purely  voluntary  one,  and  no  liability  was  thereupon 
incurred  by  the  grantor  in  the  deed  on  account  of  the  cove- 
nants contained  therein. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  action. 

HoYT,  Scott  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J.  (dissenting), — I  am  unable  to  agree  with 
the  reasoning  or  conclusions  of  the  majority.  I  think  the 
contention  of  the  respondent,  that  the  deed,  which  is  made 
in  the  form  prescribed  by  statute,  should  be  construed  as  a 
warranty  deed  carrying  implied  covenants  as  provided  for 
in  said  statute,  is  irresistible,  and  that  the  deed  must  be 
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construed  as  though  such  covenants  had  been  expressed 
therein. 

Nor  do  I  think  with  the  majority  that  the  deed  is  taken 
out  of  the  statute  because  it  is  made  fuller  than  the  statu- 
tory form  requires.  The  excess  is  simply  surplusage,  and 
does  not  bring  it  within  the  rule  of  expressio  U7iius  est  ew- 
clusio  alteriua.  Nor  do  I  think  that  it  was  the  duty  of  the 
grantee  to  stand  idly  by  and  see  the  incumbrances  on  his 
land  increased  by  penalties  accumulating  as  delinquent 
taxes.  He  rightly  made  his  damages  as  light  as  possible 
by  the  payment  of  taxes,  and  ought  not  to  be  made  to  suf- 
fer for  doing  that  which  the  law  in  every  other  character 
of  case  would  compel  him  to  do.  Certainly  no  presump- 
tion will  attach  that  the  taxes  were  illegally  levied,  and 
will  be  successfully  contested.  The  presumption  is  exactly 
the  reverse.     The  judgment  should  be  affirmed. 
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The  State  of  Washington,  on  the  relation  of  the  City 
of  Seattle^  Appellant^  v.  James  1M.  Carson,  Respondent. 


MINICIPAL  CORPOKATIONS  — CITIES  OF   FIRST   CXA88  —  COLLECTIOX 
OP  TAXES   BY    COrNTY   TKEASUREK  —  CONSTITrTIONAL  LAW. 

The  act  of  March  9. 1893.  entitled  "An  act  to  provide  for  the  as- 
sessment and  collection  of  taxes  of  cities  of  ihe  lirst  class,  and 
specifying  the  duties  of  certain  county  officers  in  regard  thereto." 
does  not  violate  any  constitutional  provision  relating  to  municipal 
corporations,  as  it  leaves  the  power  to  impose  taxes  unaffected,  but 
works  an  amendment  to  all  conflicting  provisions  of  charters  of 
cities  of  the  first  class  upon  the  subject  of  the  assessment  and  col- 
lection of  taxes. 

A  legislative  act  which  provides  that  the  county  treasurer  shall 
be  charged  with  the  duty  of  assessing  and  collecting  city  taxes,  and 
that  the  city  shall  pay  him  therefor  the  sum  of  $500  per  year,  does 
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not  violate  the  constitutional  inhibition  against  increasing  the  com- 
pensation of  any  public  officer  during  his  term  of  office. 

The  act  of  March  15, 1898,  repealing  "all  acts  and  parts  of  acts 
heretofore  enacted  by  the  legislature  of  the  Territory  or  State  of 
Washington  providing  for  the  assessment  and  collection  of  taxes  in 
this  state, '^affects  laws  relating  to  state  taxation  generally,  and  has 
no  application  to  the  special  provisions  of  the  law  of  March  9, 1893, 
relating  to  the  collection  of  taxes  in  cities  of  the  first  class. 

Appeal  from  Superior  Courts  King  Courity. 

Battle  <&  Shipley^  for  appellant. 

George  Donworth^  and  James  B.  Haioe^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  a  cause  just  heard  upon  a  special  as- 
si^nment,  and  the  necessity  for  an  immediate  decision  pre- 
vents an  elaborate  discussion  of  the  questions  involved,  and 
a  full  review  of  the  authorities.  It  is  contended  by  appel- 
lant that  an  act  of  the  recent  legislative  assembly,  approved 
March  9,  1893,  entitled  "An  act  to  provide  for  the  assess- 
ment and  collection  of  taxes  of  cities  of  the  first  class,  and 
specifying  the  duties  of  certain  county  officers  in  regard 
thereto,  and  declaring  an  emergency,"  (Laws  1893,  p. 
167)  is  without  effect  for  the  several  reasons  hereinafter 
mentioned. 

Firsts  That  it  is  void  as  being  in  conti'avention  of  the 
inherent  right  of  a  municipal  corporation  to  regulate  its 
affairs  which  are  purely  local,  and  that  it  conflicts  with 
§  10,  art.  11,  of  the  constitution  of  the  state,  which  pro- 
vides that: 

"Corporations  for  municipal  purposes  shall  not  be  cre- 
ated by  special  laws;  but  the  legislature,  by  general  laws, 
shall  provide  for  the  incorporation,  organization  and  classi- 
fication, in  proportion  to  population,  of  cities  and  towns, 
which  laws  may  be  altered,  amended,  or  repealed.  Cities 
and  towns  heretofore  organized  or  incorporated  may  be- 
come organized  under  such  general  laws  whenever  a  major- 
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ity  of  the  electors  voting  at  a  general  election  shall  so 
determine,  and  shall  organize  in  conformity  therewith;  and 
cities  or  towns  heretofore  or  hereafter  organized  and  all 
charters  thereof  framed  or  adopted  by  authority  of  this 
constitution  shall  be  subject  to  and  controlled  by  general 
laws.  Any  city  containing  a  population  of  twenty  thou- 
sand inhabitants  or  more  shall  be  permitted  to  frame  a 
charter  for  its  own  government  consistent  with  and  sub- 
ject to  the  constitution  and  laws  of  this  state, ' '  etc. 

Appellant  contends  that  cities  of  the  first  class  organized 
under  freeholders'  charters  are  not  within  the  clause 
which  provides  that  cities  and  towns  heretofore  or  here- 
after organized,  and  all  chartei*s  thereof  framed  or  adopted 
by  authority  of  this  constitution,  shall  be  subject  to  and 
controlled  by  general  laws.  Appellant  contends  that  such 
cities  have  the  right  of  local  self-government,  and  that  the 
legislature  cannot  interfere  therewith;  that  they  are  subject 
to  the  constitution  and  general  laws  of  the  state,  but  that  the 
words  ''controlled  by  "  were  not  intended  to  apply  to  such 
cities ;  that  the  words  ' '  subject  to  "  and  * '  controlled  by ' '  are 
not  synonymous,  either  in  their  ordinary  meaning  or  as 
therein  intended;  that  it  is  significant  that  in  the  third 
paragraph,  where  specific  provision  is  made  for  cities  of 
over  twenty  thousand  inhabitants,  the  word  ''controlled'" 
is  dropped,  and  charters  of  such  cities  are  only  required  to 
be  "consistent''  with,  and  '* subject"  to,  the  constitution 
and  laws  of  the  state;  that  strictly  speaking,  the  words 
"subject  to"  do  not  involve  the  idea  of  power  to  "direct" 
or  "govern."  And  as  further  sustaining  the  contention 
that  cities  forming  their  own  charters  are  not  to  be  "con- 
trolled" by  the  legislature  in  the  regulation  and  manage- 
ment of  the  affairs  of  the  municipality,  and  its  rights  to 
prescribe  the  name  and  number  of  its  officers  and  require 
them  to  perform  certain  duties,  we  have  but  to  take  into 
consideration  the  fact  that  the  legislature  must  control  all 
cities  not  having  a  population  of  twenty  thousand  inhabit- 
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ants  or  more,  for  the  reason  that  such  cities  have  no  power 
to  adopt  their  own  charters,  while  the  latter  mentioned 
cities  have  sach  power,  and  such  charter,  when  adopted,  is 
for  its  own  •'government"  and  the  '^ organic  law  thereof,'' 
which  facts  could  not  exist  consistent  with  the  right  of  the 
legislature  to  enact  laws  for  the  ''government"  thereof, 
which  shall  be  the  "organic  law  thereof;"  and  such  would 
be  the  logical  and  legal  result,  if  the  legislature  has  the 
power  to  pass  a  law  of  the  nature  of  the  one  in  question, 
which  both  logically  and  legally  does  "direct"  and  "gov- 
ern ' '  the  matter  of  the  assessment  and  collection  of  the  city 
taxes  of  the  city  of  Seattle,  depriving  the  city  comptroller 
of  the  power  to  assess  city  property  for  city  taxes,  and 
the  city  treasurer  of  the  power  to  collect  such  taxes;  that 
assuming  that  cities  of  twenty  thousand  or  more  inhabit- 
ants are  "subject  to,"  but  are  not  to  be  "controlled"  by, 
the  legislature,  what  is  the  correct  meaning  of  the  words 
"subject  to?"  that  there  are  certain  well  defined  powers 
and  duties  belonging  to,  and  exercised  by,  munieipal  cor- 
porations, some  of  which  rights,  powers  and  duties  concern 
solely  the  municipality,  while  in  some  others  the  state  has 
a  joint  interest;  that  the  sole  and  exclusive  exercise  by  the 
municipality  of  the  former,  must  exist  without  let  or  hin- 
drance, else  the  constitution  makers  and  legislators  must  be 
considered  as  performing  vain  and  useless  tasks  in  provid- 
ing for  the  formation  of  municipal  corporations.  There 
are  other  rights,  powers  and  duties,  however,  which  such 
municipalities  do  not  ordinarily  possess,  and  which  the  due 
and  orderly  administration  of  the  affairs  of  government  re- 
quire they  should  not  have,  or  if  they  do  have  and  possess, 
are  of  such  a  nature  that  in  the  exercise  thereof  the  people 
of  the  state  at  large  are  also  interested,  and  so  far  as  re- 
gards these  matters  they  are  "subject  to,"  and  should  be 
"subject  to,"  the  constitution  and  laws  of  the  state.  The 
very  term,  however,  "subject  to,"  implies  a  separation 
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from  the  state  at  large  for  certain  purposes,  and  also  un- 
necessarily implies  an  independent  separation  for  the  exer- 
cise of  some  rights  and  powers,  otherwise  a  provision  of  the 
constitution  making  them  ''subject  to"  would  be  a  wholly 
useless  and  unnecessary  provision.  That,  for  instance,  §  % 
of  article  7  of  the  constitution,  provides  that  *'the  legisla- 
ture shall  provide  by  Taw  a  uniform  and  equal  rate  of  as- 
sessment and  taxation  on  all  property  in  the  state,  according 
to  its  value  in  money,"*  etc.  The  legislature  passes  such  a 
law.  The  city  of  Seattle  would  be  '" subject  to''  the  pro- 
visions of  this  law,  in  the  particular  that  assessments  and 
taxation  shall  be  uniform  and  equal,  etc.,  because  it  in- 
volves a  principle  of  right  which  the  state  is  interested  in 
having  enforced.  But  the  time  of  making  such  a&sessnient, 
collecting  such  taxes,  and  the  instrumentalities  and  agencies 
which  cities  having  charters  may  therein  provide  for  the 
accomplishment  thereof,  involves  merely  local  and  purely 
ministerial  powers  and  duties,  and  in  these  particular  such 
cities  are  not  *' subject  to''  the  constitution  and  laws  of 
the  state,  because  ( 1 )  they  have  these  rights  in  the  absence 
of  a  constitutional  inhibition,  and  (2)  the  constitution  af- 
tirmatively  gives  to  them  these  lights  in  the  formation  of 
charters  for  their  "own  government.'' 

The  construction  contended  for  by  appellant  is  against 
the  weight  of  authority,  however,  and  is  also  against  public 
policy,  in  our  opinion.  Substantially  the  same  provision  as 
the  one  quoted  from  our  constitution  is  contained  in  the  con- 
stitutions of  California  and  Missouri,  and  in  these  states  the 
right  of  the  legislature  to  amend  the  charters  of  such  cities 
has  been  recognized  and  is  established.  The  constitution 
of  California  differs  from  ours  in  that  it  requires  such 
charters  and  amendments  thereto  to  be  submitted  to  the 
legislature  for  approval  or  rejection,  and  for  that  reason 
appellant  argues  that  the  California  cases  are  without  force 
here.     But  in  construing  this  provision  the  courts  of  that 
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state  have  placed  the  right  of  the  legislature  to  amend 
these  charters  upon  the  clause  that  such  cities  ^^  shall  be 
subject  to  and  controlled  by  general,  laws,''  and  it  seems 
to  us  that  the  intention  was  to  include  all  cities  in  said 
clause,  from  the  language  of  the  section,  regardless  of  its 
construction  elsewhere.  Tkomason  v.  Ashworth^  73  Cal.  73 
(14  Pac.  Rep.  615);  Ex  parte  Ah  You,  82  Cal.  339  (22 
Pac.  Rep.  929);  Davien  v.  City  of  Lob  Angeles,  86  Cal.  37 
(24  Pac.  Rep.  771);  State,  e,r  rd,  Kansas  City,  v.  Field, 
99  Mo.  352  (12  S.  W.  Rep.  802);  City  of  Westport  v. 
Kansas  City,  103  Mo.  141  (16  S.  W.  Rep.  68);  Ewing  v, 
Hoblitzelle,  85  Mo.  64. 

Appellant  further  contends  that  said  act  is  void  because 
it  is  in  conflict  with  §  9  of  art.  7  and  §  12  of  said  art.  11 
of  the  constitution,  which  are  as  follows: 

•'Sec.  9.  The  legislature  may  vest  the  corporate  author- 
ities of  cities,  towns  and  villages  with  power  to  make  local 
improvements  by  special  assessment,  or  by  special  taxation 
of  property  benefited.  For  all  corporate  purposes,  all  mu- 
nicipal corporations  may  be  vested  with  authority  to  assess 
and  collect  taxes,  and  such  taxes  shall  be  uniform  in  respect 
to  persons  and  property  within  the  jurisdiction  of  the  body 
levying  the  same. ' ' 

**Sec.  12.  The  legislature  shall  have  no  power  to  im- 
pose taxes  upon  counties,  cities,  towns,  or  other  municipal 
corporations,  or  upon  the  inhabitants  or  property  thereof, 
for  county,  city,  town,  or  other  municipal  purposes,  but 
™Ay  by  general  laws  vest  in  the  corporate  authorities 
thereof  the  power  to  assess  and  collect  taxes  for  such  pur- 
poses." 

Appellant  quotes  from  the  case  of  Baker  v,  Seattle^  2 
Wash.  576  (27  Pac.  Rep.  462),  as  follows: 

**The  constitution  of  the  State  of  Illinois  in  1848  con- 
tained the  clause  above  quoted  from  article  7  [  J^  9  of  the 
constitution]  in  fuiec  verba,  and  in  that  state  there  are  many 
well  considered  cases  which  hold  that  it  is  incompetent  for 
the  legislature  to  directly  lay  any  burden  of  taxation  for 
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municipal  purposes  upon  the  cities  of  that  state.  See  Peo- 
ple V.  May  or ^  etc,^  51  111.  17.  In  other  states  not  having 
such  a  constitutional  provision  the  power  of  the  legislature 
over  municipal  corporations  has,  in  some  cases,  been  held 
to  be  well  nigh  omnipotent,  as  in  Sage  v,  Brooklyn^  supra. 
We  find  no  case,  however,  in  which  such  a  constitutional 
expression  occurs  as  is  contained  in  our  article  11  [§12] 
above  quoted,  and  whatever  may  be  thought  elsewhere  of 
the  Illinois  decisions  above  quoted,  they  would  seem  to  be 
cogent  authority  here. ' ' 

And  argues  that  similar  legislation  has  been  held  void  in 
Illinois  under  the  provision  mentioned,  and  he  cites  the 
following  decisions  from  that  state.  Hurward  v.  SL  Glair, 
etc.j  Drainage  Co..,  51  111.  130;  People.^  ex  rel.  WUson^  v. 
Salomon^  51  111.  37;  Zovingstonv.  Wider.,  53  III.  302;  Peo- 
ple^ ex  rel.  Wider^  v.  Canty ^  55  III.  33;  Wider  v.  East  St. 
Loiiis.^  55  111.  133;  Gage  v.  Graham^  57  III.  144;  People-^ 
ex  rd.  Dunham^  v.  Morgan.^  90  111.  558;  Cornell  v.  People^ 
e.r  rel.  Walsh^  107  III.  372.  But  an  examination  of  these 
cases  shows  that  the  objections  raised  did  not  go  to  the 
valuation  of  property  for  the  purposes  of  taxation,  or  to 
the  mere  collection  of  a  tax.  The  objections  were  to  the 
creation  of  debts  which  were  to  be  satisfied  by  means  of 
taxation,  or  were  to  the  creation  of  a  tax. 

Respondent  admits  that  the  legislature  has  no  power  to 
authorize  the  officers  of  the  county  to  levy  a  tax  upon  per- 
sons or  property  in  the  city  of  Seattle  for  corporate  pur- 
poses of  the  city.  But  contends  that  the  legislature  may 
impose  upon  county  officials  the  duty  of  collecting  a  tax 
levied  by  the  city.  He  calls  our  attention  to  the  fact  that, 
subsequent  to  the  decisions  mentioned,  the  legislature  of 
Illinois,  under  the  constitution  of  1870,  containing  sub- 
stantially the  same  provisions  in  this  respect  as  the  consti- 
tution of  1848,  enacted  a  law  identical  in  purpose  with  the 
law  under  consideration  here,  and  that  for  many  years  this 
act  has  remained  the  law  of  that  state  unquestioned. 
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The  respondent  contends  that  the  argument  of  appellant 
rests  upon  an  incorrect  interpretation  of  the  words  ^<to 
assess  and  collect  taxes''  used  in  the  provisions  of  the  con- 
stitution of  Washington.  And  he  argues  that  as  the  power 
of  taxation  is  .a  legislative  power,  and  as  all  legislative 
power  is  by  the  constitution  vested  in  the  legislature,  were 
it  not  for  the  said  provisions  of  the  constitution  the  legis- 
lature could  lax  municipal  corporations  for  corporate  pur- 
poses. That  the  right  which  is  denied  to  the  legislature 
is  the  power  to  impose  taxes  upon  municipal  corporations 
for  corporate  purposes.  The  power  denied  to  the  legislar 
ture  is  the  power  it  is  permitted  to  vest  in  the  corporate 
authorities.  The  use  of  the  word  "but"  after  the  denial 
of  the  power  of  the  legislature  requires  this  construction. 
That  the  expression  "to  assess  and  collect  taxes"  must 
then  mean  "to  impose  and  collect  taxes,"  and  that  this 
construction  is  indirectly  sustained  by  the  Illinois  authori- 
ties. So  long,  therefore,  as  the  tax  is  imposed  by  the  cor- 
porate authorities,  the  evil  sought  to  be  avoided  by  the 
constitutional  provisions  is  not  incurred.  Kespondent  con- 
tends that  the  expression  "to  assess",  does  not  mean  the 
making  of  an  assessment  in  the  sense  of  a  valuation.  The 
word  assess  has  two  meanings — (1)  To  charge;  (2)  to 
value.  And  if  we  substitute  in  the  constitution  the  mean- 
ing of  the  expression  for  the  expression  itself,  we  have  in 
the  one  case,  sense,  and  the  other,  nonsense,  thus: 

1.  "The  legislature  shall  have  no  power  to  impose  taxes 
upon  .  .  .  municipal  corporations  for  .  .  .  mu- 
nicipal purposes,  but  may,  by  general  laws,  vest  in  the  cor- 
porate authorities  the  power  to  charge  and  collect  taxes  for 
such  purposes." 

2.  "The  legislature  shall  have  no  power  to  impose  taxes 
upon  .  .  municipal  corporations  for  municipal  pur- 
poses, but  may,  by  general  laws,  vest  in  the  corporate 
authorities  the  power  to  value  and  collect  taxes." 

That  the  power  to  value  taxes  would    be  meaningless, 

17—6  WABH. 
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but  the  power  to  charge  taxes  is  perfectly  clear.  The 
argument  advanced  by  the  respondent  strikes  us  as  sound, 
and  we  agree  with  him  that  it  is  the  power  to  collect  taxes 
which  must  be  vested  in  the  corporate  authorities.  And 
as  the  act  makes  it  the  diUy  of  the  treasurer  to  collect  the 
tax  levied,  by  so  doing  it  vests  in  the  corporate  authorities 
of  the  city  the  power  to  collect  by  giving  it  the  machinery 
for  the  collection.  It  by  no  means  follows  that  because 
the  corporate  authorities  are  to  be  vested  with  the  power 
to  collect  the  tax,  that  therefore  they  must  themselves  ])e 
the  machinery  for  its  collection.  The  act  of  collection  and 
the  power  to  comi)el  the  act  are  not  identical. 

Appellant  further  contends  that  said  act  is  in  violation  of 
§  8,  article  11  of  the  constitution,  which  provides  that  ''the 
salary  of  any  county,  city,  town  or  municipal  officer  shall 
not  be  increased  or  diminished  after  his  election  or  during 
his  term  of  office,"  etc.,  and  also  §  25,  article  2,  which  pro- 
vides: ' '  Nor  shall  the  compensation  of  any  public  officer  be 
increased  or  diminished  during  his  term  of  office;"  and 
also  the  first  part  of  ^  12,  article  11,  which  denies  to  the 
legislature  the  right  ''to  impose  taxes  upon  counties, 
cities,"  etc. 

Sec.  10  of  this  act  of  the  legislature  ( Laws  1893,  p.  170 ) 
provides  that  each  city  shall  pay  to  the  county  treasurer 
for  duties  performed  by  him  in  the  collection  of  city  taxes 
^500  per  year,  which  shall  be  in  addition  to  the  salary 
otherwise  provided  by  law.  We  do  not  think  there  is  any 
conflict  here,  as  the  additional  salary  is  not  paid  to  the 
county  treasurer  as  county  treasurer,  but  new  duties  have 
been  imposed  upon  him  in  the  way  of  collection  of  city 
taxes,  and  the  additional  compensation  is  provided  there- 
for, a  matter  which  is  entirely  outside  of  his  former  duties 
as  county  treasurer  for  which  his  previous  salary  was  fixed. 

We  doubt  whether  this  provision  can  be  held  to  be  the 
imposition  of  a  tax  within  the  prohibition  of  the  sections 
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aforesaid;  if  it  is,  it  would  not  render  the  entire  act  invalid, 
but  would  only  annul  the  provision  itself.  Little  import- 
ance seems  to  have  been  attached  to  this  question  by  the  ap- 
pellant as  it  was  not  argued  at  the  hearing  and  the  point 
is  simply  stated  in  its  brief  without  any  argument. 

It  is  further  claimed  that  the  act  was  repealed  by  the 
general  revenue  law,  approved  March  15th  (Laws  1893,  p. 
385),  which  contains  the  following  provision: 

*'Sec.  137.  All  acts  and  parts  of  acts  heretofore  enacted 
by  the  legislature  of  the  Territory  or  State  of  Washington 
providing  for  the  assessment  and  collection  of  taxes  in  this 
state  shall  be  and  the  same  are  hereby  repealed." 

If  the  legislature  had  intended  by  this  act  to  repeal  the 
previous  act  approved  March  9th,  it  most  likely  would 
have  done  so  in  such  a  way  as  to  leave  no  room  for  doubt. 
This  repealing  clause  is  evidently  directed  to  laws  relating 
to  state  taxation  operating  generally  in  all  parts  of  the  state, 
and  not  to  a  law  like  the  one  in  question  which  is  special 
in  the  sense  that  it  applies  only  to  cities  of  the  first  class, 
but  which  nevertheless  does  not  come  within  the  constitu- 
tional prohibition  of  special  legislation,  for  it  is  general  as 
aflfecting  all  of  such  cities. 

The  judgment  of  the  superior  court  is  affirmed. 

HoYT  and  Anders,  JJ.,  concur. 
Dunbar,  C.  J.,  and  Stiles,  J.,  absent. 
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[  No.  719.    Decided  April  26, 1898.] 

j«  ^  William  H.  Greene  and  Lucinda  H.  Greene,  Respond- 

^  ^  entSy  V.  Louis  Williams,  Appellant. 

APPEAL— -ORDER  VACATING  JUDGMENT. 

An  order  setting  aside  a  judgment  is  not  a  final  order  from  which 
an  appeal  will  He. 

Appeal  from  Superior  Gourt^  ClaUam  County. 

L,  M.  Lane^  W.  H.  Gay^  and  Louis  Williams^  for  ap- 
pellant. 

R.  C,  Wilson^  and  Benton  Ernhree^  for  rospondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  This  appeal  was  taken  from  an  order  setting 
aside  a  judgment,  and  the  respondents  move  to  dismiss  the 
same  upon  the  ground  that  the  same  was  not  a  final  order 
from  which  an  appeal  will  lie.  We  have  so  held  in  LUien- 
t/iol  V.  Wrighty  1  Wash.  1  (23  Pac.  Rep.  801),  and  mGoii>er 
V,  Gower,  1  Wash.  16  (24  Pac.  Rep.  29). 

The  appellant  claims  that  under  the  circumstances  of 
this  case  he  has  do  relief  unless  his  appeal  can  be  main- 
tained,  but  we  do  not  find  anything  in  the  record  to  war- 
rant this  contention.  He  certainly  has  a  right  to  have  the 
cause  proceed  to  final  judgment  in  the  superior  court,  and 
if  such  judgment  should  be  adverse  to  him,  an  appeal  can 
\)e  taken  therefrom. 

Since  the  decision  of  Zilienthal  v.  Wright  and  Gower  v, 
Gower^  the  law  has  been  changed,  in  that  it  allows  pro- 
ceedings to  be  instituted  to  set  aside  and  vacate  judgments 
without  any  statutory  limitation  as  to  time,  as  was  the  case 
when  those  two  decisions  were  rendered.  The  time  for  in- 
stituting such  proceedings  being  unlimited  by  statute,  the 
right  to  an  appeal  from  an  order  vacating  a  judgment  is 
much  more  important  than  formerly,  and  thd  absence  of 
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such  a  right  under  some  circumstances  might  be  subversive 
of  the  ends  of  justice.  It  being  a  question  of  practice,  had 
the  law  at  the  time  those  cases  were  decided  been  as  it  now 
is,  it  might  have  led  the  court  to  have  held  otherwise, 
but  as  the  present  legislative  assembly  has  passed  a  law 
authorizing  an  appeal  from  an  order  granting  a  new  trial, 
we  do  not  deem  it  advisable  or  necessary  to  review  our 
former  holding.  See  Laws  1893,  p.  119,  §1,  subd.  6. 
Consequently  the  motion  is  granted  and  appeal  dismissed. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 


[No.  565.    Decided  April  29,  1893.] 

li.  Samuel,  Appellant^  v.  Charles  II.  Kittenger  et  aL^ 

Respondents, 

fraudulent  conveyances— deed  intended  as  mortgage— 
trust  deed  —  preferences  —  evidence. 

A  conveyance  of  land  intended  as  a  mort^agre  to  secure  an  exist- 
ing debt  is  not  void  as  to  creditors,  in  the  absence  of  any  showing 
that  the  value  of  the  land  is  greatly  in  excess  of  the  indebtedness 
which  it  is  intended  to  secure. 

A  conveyance  of  property  in  trust  for  those  to  whom  it  equitably 
belongs  can  m  no  event  be  void  as  to  creditors. 

The  fact  that,  within  a  few  days  after  the  conveyance  of  certain 
land  for  a  given  consideration,  another  conveyance  is  made  of  the 
same  land,  with  additional  land,  to  the  same  grantee  and  for  the 
same  consideration  as  expressed  in  the  former  deed,  is  not  evidence 
of  fraud. 

A  debtor,  although  in  failing  circumstances,  may  pay  or  secure 
any  one  or  more  of  his  creditors,  to  the  exclusion  of  others. 

Appeal  from  Supei'ior  Courts  King  County. 

Allen  &  Powell^  for  appellant. 

Preston^  Carr  <&  Prestor}^  and  TT.  R.  Bell  [E.  F.  Blaine., 
of  counsel) ,  for  respondents. 
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Opinion  of  the  Court— Anders,  J.  [6  Wash. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  March  16, 1891,  the  appellant  obtained 
a  judgment  against  the  respondent,  Charles  H.  Kittenger, 
in  the  superior  court  of  King  county,  for  the  sum  of  $2,- 
283. 87,  and  costs.    Executions  were  issued,  and  returned  by 
the  sheriff  unsatisfied;  and  thereupon  the  appellant  brought 
this  action  against  the  respondents,  alleging  in  his  com- 
plaint the  rendition  of  his  judgment  and  the  issuing  and  re- 
turn of  execution  thereon,  as  above  stated,  and  that  after  the 
said  Charles  H.  Kittenger  contracted  the  debt  upon  which 
the  said  judgment  was  rendered,  and  after  the  maturity 
thereof,  he,  on  the  20th  day  of  June,  1890,  pretended  to 
transfer  and  convey  by  deed  to  the  respondent  Van  Tuyl, 
a  large  number  of  town  lots  and  blocks,  in  Irondale  Addi- 
tion to  the  town  of  Kirkland,  in  King  county  and  State  of 
Washington,  and  described  in  the  complaint;  that  after- 
wards, on  January  8,  1891,  the  said   Charles  H.  Kitten- 
ger pretended  to  transfer  and  convey  by  deed  to  the  said 
Van  Tuyl  certain  other  described  town  lots  situated  in  Jack- 
son and  Rainier  Sti'eet  Addition  to  the  city  of  Seattle,  in 
said  county  of  King;  that  on  or  about   September  16, 
1889,  the  said  Kittenger  pretended  to  transfer  and  convey 
by  deed  to  the  i-espondents  George  B.  Kittenger  and  Mary 
C.  Kittenger,  his  wife,  certain  described  real  estate  situated 
in  said  county  and  state;  that  the  said  Kittenger,  on  the 
8th  day  of  January,  1891,  pretended  to  transfer  and  con- 
vey by  deed  certain  real  estate  described  in  the  complaint, 
and  situated  in  King  county,  to  the  respondent  C.  S.  Pres- 
ton; that  the  said  pretended  transfers  were  made  without 
consideration,  and  in  pursuance  of  a  conspiracy  between 
the  said  Charles  H.  Kittenger  and  the  said  several  grantees, 
with  intent  to  hinder,  delay  and  defraud  the  plaintiff  and 
other  creditors  of  said  Kittenger,  and  in  secret  trust  for  the 
use  of  said  Kittenger;  that  the  said  Charles  H.  Kittenger 
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had  not  at  the  time  of  said  conveyances,  nor  at  the  time  of 
either  of  them,  sufficient  property  remaining  subject  to  ex- 
ecution to  pay  all  of  his  just  debts,  and  that  by  said  con- 
veyances he  rendered  himself  wholly  insolvent,  and  has  not 
now,  nor  has  at  any  time  since  said  conveyances,  had  suffi- 
cient property  subject  to  execution  out  of  which  said  judg- 
ment coi;ild  be  made,  and  that  the  said  transfers,  and  each 
and  every  thereof,  were  made  with  full  knowledo^e  on  the 
part  of  said  grantees  of  the  insolvency  of  the  said  Kitten- 
ger,  and  with  the  intent  to  hinder,  delay  and  defraud  the 
plaintiff;  that  said  Kittenger  has  equitable  interests,  things 
in  action,  and  other  property  which  cannot  be  reached  by 
execution,  and  the  exact  character  and  form  of  which  is  un- 
known to  the  plaintiff  and  the  knowledge  of  which  is  wholly 
within  the  conscience  of  said  Kittenger,  and  that  he  also 
has  debts  due  him  from  persons  unknown  to  the  plaintiff; 
that  said  Kittenger  has  not  any  property,  other  than  that 
embraced  in  said  conveyances,  and  the  equitable  interests, 
things  in  action,  and  other  property  which  cannot  be 
reached  by  execution,  and  the  debts  due  him  as  aforesaid, 
out  of  which  the  said  judgment  could  be  satisfied  in  whole 
or  in  part. 

And  the  prayer  of  the  complaint  is,  that  said  transfers 
be  declared  fraudulent  and  void  as  against  the  plaintiff,  and 
that  the  lands  described  in  the  several  deeds  of  convevance 
be  decreed  to  be  subject  to  the  lien  of  the  plaintiff's  judg- 
ment, and  that  the  said  (yharles  H.  Kittenger  be  adjudged 
to  pay  the  plaintiff's  judgment  out  of  said  equitable  inter- 
ests, things  in  action  and  other  property  which  cannot  be 
reached  by  execution,  and  debts  due  him,  and  all  property 
held  in  trust  for  him,  or  in  which  he  is  in  any  way  or  man- 
ner beneficially  interested,  and  that  the  said  Kittenger  be 
enjoined  from  transferring  the  property  pending  the  suit, 
and  that  a  receiver  of  all  the  property  which  cannot  be 
reached  upon  execution  be  appointed,  with  authority  and 
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instructions  to  sell  the  same  and  apply  the  proceeds  thereof 
to  the  payment  of  plaintiff's  judgment. 

The  respondents  filed  separate  answers,  admitting  that 
the  property  described  in  the  complaint  was  conveyed  to 
the  resj)ective  parties  therein  mentioned,  at  the  times  speci- 
fied, but  denying  all  other  allegations  of  the  complaint  ex- 
cept that  the  appellant  commenced  an  action  in  the  superior 
court  and  obtained  a  judgment  therein  against  Charles  H. 
Kittenger  and  the  return  of  execution  thereon  unsatisfied, 
as  alleged  in  the  complaint. 

Upon  the  issues  thus  framed  the  cause  proceeded  to  trial. 
And  after  the  plaintiff  had  introduced  his  testimony,  and 
rested  his  case,  the  defendants  moved  the  court  to  dismiss 
the  action  on  the  ground  that  the  evidence  was  insufficient 
to  sustain  the  allegations  of  the  complaint.  The  motion 
was  granted  by  the  court,  and  judgment  rendered  in  favor 
of  the  defendants  for  costa^  from  which  the  plaintiff  ap- 
pealed to  this  court. 

The  appellant  insists  that  the  ruling  of  the  court  is  er- 
roneous, and  whether  or  not  his  contention  is  tenable,  can 
only  be  determined  by  a  review  of  the  evidence  in  the  rec- 
ord. The  burden  of  proving  the  fraudulent  intent  alleged 
was  upon  the  appellant.  And,  as  he  was  opposed  at  the 
outset  by  the  presumption  of  honesty  and  legality  that  pre- 
vails in  favor  of  the  ordinary  business  transactions  among 
men,  it  was  incumbent  upon  him  to  prove,  by  clear  and 
satisfactory  evidence,  that  the  conveyances  which  he  as- 
sailed were  in  reality  fraudulent  and  void  as  to  him. 
Bump,  Fraud.  Conv.  (3ded.),  600,  604,  605,  and  cases  cited. 
Wag?ier  v.  Late,  3  Wash.  500  (28  Pac.  Rep.  1109).  And  if 
he  has  not  done  so," the  action  was  rightfully  dismissed.  It 
will  be  observed  by  an  examination  of  the  complaint  that 
the  action  is  divisible  into  as  many  distinct  branches  as 
there  are  respondents  and  transfers.  And  we  will,  there- 
fore, first  examine  the  evidence  adduced  by  the  appellant 
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which  is  specially  applicable  to  each  of  the  transfers,  as  if 
that  particular  branch  of  the  case  stood  alone,  and  after- 
wards consider  that  which  is  pertinent  to  the  case  as  a 
whole. 

As  to  the  transfer  of  the  lots  in  Irondale  Addition  to 
Kirkland  to  Van  Tuyl,  the  facts  as  disclosed  by  the  testi- 
mony of  appellant's  witness  are  briefly  as  follows:  Some 
time  before  the  execution  of  the  deed  to  Van  Tuyl,  the  re- 
spondent Charles  H.  Kittenger,  together  with  three  other 
individuals,  purchased  an  eighty  acre  tract  of  land  near  Kirk- 
land,  and  subdivided  it  into  lots  and  blocks,  and  platted  it 
as  a  town  plat.  They  boiTowed  the  money  used  in  the  pur 
chase  from  the  banking  house  of  Dexter  Horton  &  Co., 
and  gave  the  bank,  or  one  of  its  officers  for  it,  their  note 
and  a  mortgage  on  the  property  to  secui-e  the  payment 
thereof.  The  title  from  their  vendor  was  taken  in  the 
name  of  C.  H.  Kittenger  by  agreement  between  the  parties 
interested.  On  June  20,  1890,  in  order  to  remove  the 
mortgage  and  thereby  facilitate  the  transfer  of  lots,  and  at 
the  same  time  not  deprive  the  bank  of  its  security,  the 
property,  except  some  portions  thereof  which  had  been 
conveyed  to  other  parties,  was  conveyed  by  Kittenger  to 
the  respondent  Van  Tuyl,  who  was  the  cashier  of  the  bank, 
by  deed  in  which  the  consideration  stated  was  one  dollar. 
No  money  whatever  was  paid  by  Van  Tuyl  to  Kittenger 
for  the  conveyance,  but  it  was  agreed  between  the  parties 
interested  in  the  property  that  the  transfer  should  be  made, 
and  that  Van  Tuyl  should  hold  the  land,  as  a  trustee,  to  se- 
cure the  bank  for  the  sum  loaned  to  the  said  purchasers, 
which  then  amounted  to  something  over  eight  thousand 
dollars;  and  also  in  trust  for  the  four  owners  whose  inter- 
ests were  equal  and  undivided.  A  declaration  of  trust 
was  duly  executed  and  delivered  evidencing  this  agreement, 
but  it  was  never  recorded. 

It  further  appears  that  about  this  time  the  respondent 
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C  H.  Kittenger  was  indebted  to  the  bank  in  the  sum  of 
about  $14,000  besides  his  liability  on  the  joint  note  above 
mentioned;  and  it  was  agreed  between  the  bank,  Kittenger 
and  Van  Tuyl  that  the  latter  should  hold  Kittenger's  in- 
terest in  the  property  as  security  for  the  payment  of  this 
additional  indebtedness  to  the  bank.  This  latter  agreement 
was  evidenced  by  a  written  instrument  —  an  assignment, 
so-called — of  Kittenger's  interest  to  the  bank,  but  which 
was  not  introduced  in  evidence,  although  the  paper  seems 
to  have  been  before  the  court  at  the  trial  and  marked  for 
identification.  After  the  delivery  of  the  deed  to  Van  Tuyl 
the  purchase  money  mortgage  was  canceled.  What  the 
value  of  the  Irondale  lands  was  at  the  time  of  the  convey- 
ance to  Van  Tuyl,  cannot  be  definitely  ascertained  from  the 
evidence.  The  witnesses  fix  the  price  of  lots  some  time 
after  the  transfer  at  from  fifty  to  one  hundred  and  fifty 
dollars  each,  according  to  size,  and  the  value  of  the  land 
per  acre  at  from  §250  to  $500,  but  state  that  these  values 
were  speculative,  merely,  depending  upon  the  prosecution 
of  some  manufacturing  enterprise  that  had  been  projected 
in  that  vicinity.  No  actual  sales  were  shown,  and,  in  fact, 
one  of  the  witnesses  testified,  in  effect,  that  he  did  not 
think  that  cash  sales  could  have  been  made  at  the  time. 
Neither  the  number  of  the  lots  in  each  block,  nor  the  size 
of  the  lots,  nor  the  number  of  acres  of  land  embraced  in 
the  deed,  are  shown,  and  there  is  therefore  no  substantial 
basis  upon  which  the  value  of  the  property  can  be  intelli- 
gently estimated.  When  the  deed  in  question  was  given 
to  Van  Tuyl  he  had  no  knowledge  of  the  existence  of  the 
appellant's  claim  against  Kittenger,  and  no  notice  of  anj' 
intent  on  his  part  to  defraud  the  appellant  or  any  other 
person » 

The  above  is  the  substance  of  all  the  evidence  pertinent 
to  the  conveyance  under  consideration,  and  we  think  it 
fails  to  show  any  actual  fraud  either  on  the  part  of  Charles 
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H.  Kittenger  or  Van  Tuyl.  The  fact  that  Van  Tuyl  sold 
a  right-of-way  through  the  lands  transferred  to  him  to  a 
railroad  company  and  applied  the  proceeds  in  part  pay- 
ment of  the  joint  note  held  by  the  bank,  is  only  material 
in  so  far  as  it  tends  to  show  that  he  was  endeavoring  to 
comply  with  the  provisions  of  the  declaration  of  trust. 

In  respect  to  the  transfer  of  the  Jackson  and  Rainier 
street  property  by  Kittenger  to  Van  Tuyl,  the  appellant 
proved,  by  the  deed  which  he  introduced  in  evidence,  that 
on  January  8,  1891,  Kittenger  conveyed  the  property  to 
Van  Tuyl  for  an  exprcvssed  consideration  of  5?5,000,  and 
that  the  deed  was  recorded  on  the  following  day  at  the  re- 
(|uest  of  Kittenger,  and  he  further  proved  by  Van  Tuyl 
that  he  paid  nothing  for  the  deed  and  knew  nothing  con- 
cerning it  until  a  short  time  afterwards  when  Kittenger  in- 
formed him  of  its  execution,  and  stated,  in  effect,  that  the 
property  had  belonged  to  his  two  brothers  and  himself,  and 
that  he,  Kittenger,  had  received  his  share  from  sales  made, 
and  that  his  brothers  were  the  equitable  owners  of  the 
property.  Van  Tnyl  thereupon  agreed  to  hold  the  prop- 
erty for  the  owners  thereof.  No  evidence  was  introduced 
in  reference  to  this  deed,  tending  to  show  that  the  property 
was  to  be  held  for  the  benefit  or  use  of  the  grantor,  or  that 
Van  Tuyl  had  any  knowledge  whatever  that  the  transfer 
was  designed  to  place  the  property  beyond  the  reach  of  Kit- 
tenger's  creditors.  And,  while  the  transaction  was  an  un- 
usual one,  still  we  are  not  prepared  to  say,  under  the  state 
of  facts  disclosed,  that  the  conveyance  ought  to  be  declared 
illegal.  Only  those  transfers  which  are  inhibited  by  law 
are  void.  And  a  conveyance  of  property  in  trust  for  those 
to  whom  it  equitably  belongs  can  in  no  event  be  void  as  to 
creditors  for  the  reason  that  their  equities  cannot  be  para- 
mount to  those  of  the  ceadxils  fjii^e  trust. 

The  only  proof  offered  concerning  the  transfers  to  George 
B.  Kittenger  and  wife  was  the  deeds  which  show  that,  on 
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September  16,  1889,  C.  H.  Kittenger  and  wife  made  their 
deed  of  the  property  therain  described,  to  George  B.  KJt- 
tenger  and  wife,  for  the  expressed  consideration  of  eight 
thousand  dollars,  which  deed  was  recorded  on  October  5, 
1889,  at  the  request  of  the  grantee,  and  that  on  September 
28,  1889,  the  said  C.  H.  Kittenger  and  wife  made  their 
deed  of  the  same  property,  together  with  other  lands,  to 
George  B.  Kittenger,  in  which  the  consideration  of  eight 
thousand  dollars  was  expressed,  and  which  deed  was  also 
recorded  on  October  5,  1889,  at  the  request  of  the  grantee. 
Certainly  these  conveyances  could  not  well  have  been  de- 
clared fraudulent  and  invalid  by  the  learned  judge  who 
tried  this  cause,  upon  this  evidence  alone. 

The  deed  of  C.  H.  Kittenger  and  wife  to  C.  S.  Preston, 
purporting  to  convey  to  him  the  lots  in  Irondale  Addition 
to  Kirkland  was,  as  the  evidence  discloses,  in  fact,  made 
in  trust  to  secure  an  existing  indebtedness  of  Kittenger  to 
E.  M.  Carr  and  Harold  Preston,  for  cash  advanced  and 
legal  services  theretofore  rendered.  The  amount  of  this 
indebtedness  at  the  time  of  the  transfer,  as  shown  by  the 
books  of  Carr  and  Preston,  was  l)etweett  three  and  four 
hundred  dollars,  but  the  exact  sum  was  not  stated.  Nor 
can  the  real  cash  or  market  value  of  Kittenger^s  interest  at 
the  time  be  deduced  from  the  testimony,  although  the 
speculative  and  contingent  value  of  one-fourth  of  the  prop- 
erty was  far  in  excess  of  the  debt  secured.  The  evidence 
negatives  the  idea  that  Preston  took  the  conveyance  with 
a  secret  trust  to  hold  the  surplus  for  the  use  of  Kittenger, 
or  with  any  intention  or  design  of  preventing  the  creditors 
of  Kittenger  from  reaching  such  surplus.  He  paid  noth- 
ing for  the  conveyance,  and  simply  held  the  property  for 
the  benefit  of  these  creditors  whom  Kittenger  desired  to 
prefer  over  others.  Our  statute  denounces  as  fraudulent 
and  void  such  conveyances  only  as  are  made  in  trust  for 
the  use  of  the  grantor.     Gen.  Stat,  §1452.     And  where 
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there  is  no  such  trust  agreed  upon  or  understood  between 
the  parties,  but  the  object  of  a  transfer  of  property  is  to 
pay  or  secure  the  payment  of  a  debt,  the  transaction  is 
valid,  although  the  effect  may  be  to  preclude  the  creditors 
from  subjecting  the  property  to  the  payment  of  their 
claims  against  the  common  debtor.  A  debtor,  although 
in  failing  circumstances,  has  a  right,  if  he  sees  fit,  to  pay 
or  secure  any  one  or  more  of  his  creditors,  to  the  exclusion 
of  others.  Turner  v.  Iowa  National  Bank^  2  Wash.  192 
(26Pac.  Rep.  256). 

The  method  adopted  by  Kittenger  to  secure  this  debt  is 
open  to  suspicion,  and  is  not  to  be  commended,  but  upon 
the  proof  made  we  do  not  feel  warranted  in  declaring  the 
transaction  void. 

In  addition  to  the  foregoing  testimony  relating  specially 
to  the  several  transfers  which  the  appellant  alleges  are 
fraudulent  and  void,  the  appellant  proved  that  Charles  H. 
Kittenger,  subsequently  to  the  time  when  he  became  in- 
debted to  the  appellant,  made  other  transfers  of  property, 
both  personal  and  real,  to  trustees  in  some  instances,  and 
that  several  actions  were  commenced  against  him  and  prose- 
cuted to  judgment  in  the  superior  court.  And  upon  the 
whole  evidence  in  the  record  the  learned  counsel  for  the 
appellant  insist  with  much  earnestness  that  the  judgment 
ought  to  be  reversed. 

In  order  that  a  deed  may  be  declared  fraudulent  and  void 
as  to  creditors  it  is  indispensably  necessary,  as  before  inti- 
mated, to  satisfy  the  court  that  it  was  made  with  a  fraud- 
ulent intent  on  the  part  of  the  grantor;  and  the  question 
of  intent  is  generally  one  of  fact  and  not  of  law.  Where, 
however,  the  intent  of  the  parties  may  be  gathered  from 
the  face  of  the  instrument  itself,  and  the  natural  and  in- 
evitable consequences  of  its  provisions  is  to  hinder,  delay 
or  defraud  creditors,  or  where  an  insolvent  makes  a  volun- 
tary conveyance  of  the  property,  the  instrument  is  void  as 
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a  conclusion  of  law.  Bump,  Fraud.  Con  v.  (3d  ed.),  22, 23; 
see,  also,  Williams  v.  Evana^  6  Neb.  216. 

The  conveyances  sought  to  be  set  aside  as  fraudulent  in 
this  case  are  not  void  upon  their  face,  nor  have  either  of 
them  been  shown  to  be  voluntary  merely,  and  hence  the 
question  to  be  determined  is  one  of  fact  to  be  established 
by  the  proofs.  It  is  specially  urged,  however,  on  behalf  of 
the  appellant,  that  a  deed  absolute  in  form  but  intended  to 
operate  as  a  mortgage  is  fraudulent  and  void  as  to  the 
grantor's  other  creditors.  Upon  this  proposition  the  de- 
cisions of  the  courts  are  not  uniform,  but  we  think  the 
weight  of  authority  is  in  favor  of  the  doctrine  that  such 
conveyances,  where  given  in  good  faith  and  to  secure  an 
actual  indebtedness,  are  not  constructively  fraudulent.  Bos^ 
V.  Duggan,  6  Col.  85;  McClure  v.  Smithy  14  Col.  297  (23 
Pac.  Rep.  786);  Muchnwre  v.  Budd,  53  N.  J.  Law,  369(22 
Atl.  Rep.  521 );  Bump,  Fraud.  Conv.  (3d  ed.),  41,  and  cases 
cited;  Wait,  Fraud.  Conv.,  §  238;  Warren  t>.  His  Oreditors^ 
3  Wash.  48  (28  Pac.  Rep.  257). 

A  careful  consideration  of  the  whole  evidence  in  the  case 
fails  to  satisfy  our  minds  that  the  decision  of  the  court  be- 
low was  wrong,  and  the  judgment  is,  therefore,  affirmed. 

Dunbar,  C.  J.,  and  Scojt  and  Stiles,  JJ.,  concur. 
HoYT,  J. ,  not  sitting. 
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[No.  785.    Decided  April  29, 1898.] 

In  the  matter  of  the  Gnardimiship  of  Seymour  Wetmore : 
Appeal  of  William  H.  Reeves,  Ouardian, 

HABITUAL  DRUNKARD  — APPOINTMENT  OF  GUARDIAN  —  WHEN 

WANT  OF  JURISDICTION  CURED. 

The  appointment  of  a  guardian  for  the  person  and  estate  of  one 
whose  mind  has  become  unsound  from  the  constant  and  excessive 
use  of  alcoholic  liquors,  thereby  rendering  him  incapable  of  con- 
ducting his  own  affairs,  is  authorized  by  §1154,  Code  Proc.  (Hoyt, 
«J.,  dissents.) 

Although  the  court  did  not  have  jurisdiction  to  appoint  a  guar- 
dian for  a  habitual  drunkard,  for  the  reason  that  the  latter  was  not 
before  the  court  at  the  time,  yet  where,  without  attacking  the  pro- 
ceedings, he  subsequently  submits  himself  to  the  jurisdiction  of  the 
court  by  filing  a  petition  denyiug  the  allegation  of  the  original  peti- 
tion, and  asking  for  an  investigation  upon  the  merits  and  for  an 
order  setting  aside  the  appointment  of  such  guardian,  the  court 
thereby  obtains  jurisdiction  of  his  person,  and  from  any  final  order 
in  the  premises  appeal  will  lie.    (Hoyt  and  Stiles,  JJ.,  dissent.) 

Appeal  from  Superior  Courts  King  County. 

WinsoT^  Farwdl  <&  Morris^  for  appellant. 

Snell  cfe  JohnaUyii^  and  Fred  H.  Peterson^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — On  July  14,  1892,  appellant  was,  by  the  su- 
perior court  of  King  county,  Humes,  J.,  presiding,  ap- 
pointed guardian  of  the  person  and  estate  of  the  respondent 
Seymour  Wetmore,  and  thereafter  qualified  and  entered 
upon  the  discharge  of  his  duties  as  such  guardian.  In 
September  following,  the  respondent  filed  his  petition  in 
said  superior  court  asking  that  the  order  appointing  such 
guardian  be  set  aside  and  vacated. 

The  foundation  of  the  original  petition  asking  for  the 
appointment  of  said  guardian  was  upon  the  following 
grounds:   That  the  said  Seymour  Wetmore  was  and  had 
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been  for  a  long  time  continually  and  excessively  addicted 
to  the  use  of  alcoholic  liquors  as  a  beverage,  and  bad  be- 
come and  was  a  habitual  drunkard,  and  that  by  reason 
thereof,  and  of  his  long  continued  dissipation,  he  had  be- 
come, and  then  was,  totally  incompetent  and  unfit  to  trans- 
act his  own  business  and  to  conduct  his  own  affairs.  That 
he  was  possessed  of  an  estate  of  the  value  of  sixty-four 
thousand  dollars,  and  that  he  was  squandering  the  same 
recklessly  and  extravagantly  by  reason  of  his  mismanage- 
ment and  habits  of  recklessly  expending  and  squandering 
money  with  dissolute  companions  and  otherwise. 

The  petition  of  said  Seymour  Wetmore  was  filed  as  an 
answer  to  these  allegations,  denying  the  same  except  that 
he  was  possessed  of  an  estate,  etc. ,  praying  for  a  hearing 
thereon,  and  asking  that  the  original  proceedings  be 
quashed  and  set  aside  to  the  effect  that  his  estate  might  be 
returned  to  him  and  be  placed  under  his  own  management 

Said  last  petition  came  up  for  hearing  before  the  equity 
department  of  said  superior  court  on  the  19th  day  of  Sep- 
tember, 1892,  LiCHTENBERG,  J.,  presiding.  The  respond- 
ent was  called  and  testified.  Whereupon  one  Dr.  Walsb, 
a  physician,  was  called  by  respondent  as  a  witness,  and  was 
asked  a  question  by  his  attorney  as  to  the  sanity  or  insan- 
ity of  the  respondent.  Whereupon  counsel  for  appellant 
stated  that  there  was  no  question  of  sanity  or  insanity  in 
the  case,  and  that  unless  the  law  authorized  the  appoint- 
ment of  a  guardian  for  persons  incapable  of  conducting 
their  own  affairs  other  than  insane  persons,  that  the  pro- 
ceeding must  be  dismissed.  The  record  does  not  very 
clearly  show  the  reasons  which  led  the  court  to  take  the 
action  it  did  take  in  the  premises.  We  think,  however, 
the  claim  of  the  appellant  is  fairly  maintained,  which  is 
that  upon  the  admission  that  appellant  did  not  propose  to 
prove  that  the  respondent  was  insane,  the  court  held  it  had 
no  jurisdiction  to  proceed  in  the  premises  on  the  ground 
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that  the  law  did  Qot  authorize  the  appointment  of  a  guar- 
dian for  other  than  an  insane  person.  The  testimony  and 
conduct  of  the  respondent  was  not  such  as  would  have 
commended  him  to  the  court  as  a  competent  person  to  take' 
care  of  himself.  In  fact  it  seems  to  us  that  the  contrary 
may  be  very  strongly  inferred  from  his  own  testimony, 
and  that  it  appears  therefrom  that  he  was  grossly  incom- 
petent and  entirely  unfit  to  care  for  his  property;  that  he 
was  squandering  the  same  in  a  reckless  and  riotous  manner 
of  living  and  upon  dissolute  persons,  and  was  speedily  trav- 
eling the  road  to  penury,  as  well  as  injuring  himself  by 
reason  of  his  excesses. 

No  further  witnesses  were  called  by  either  party,  nor 
was  any  further  evidence  offered,  nor  does  it  appear  that 
the  case  was  submitted  to  the  court  upon  the  merits,  as  the 
respondent  claims,  or  that  there  was  any  argument  thereon 
other  than  upon  the  law  point  involved,  nor  did  either  side 
rest  upon  the  merits,  but  the  court  directed  the  previous 
proceeding  appointing  the  guardian  to  be  vacated  and  set 
aside,  whereupon  said  guardian  excepted  and  appealed. 

The  act  in  question  is  to  be  found  at  ch.  15,  title  12  of 
the  Code  of  Procedure,  the  same  having  been  carried  from 
ch.  110  of  the  Code  of  1881,  commencing  at  p.  276.  Sec. 
1154  of  the  present  Code,  being  §  1631  of  the  1881  Code,  ex- 
cept as  changed  by  substituting  superior  courts  for  probate 
courts,  provides  that  such  courts  shall  have  power  to  ap- 
point guardians  to  take  the  care,  custody  and  management 
of  all  idiots,  insane  persons,  and  all  who  are  incapable  of 
conducting  their  own  affairs,  and  of  their  estates,  real  and 
personal,  the  maintenance  of  themselves  and  families  and 
the  education  of  their  children. 

An  act  to  provide  for  the  management  of  hospitals  for 
the  insane,  approved  March  13,  1890,  to  be  found  at  p. 
483  of  the  Session  Laws  of  1889-90,  was  evidently  thought 
by  the  compiler  to  have  repealed  certain  sections  contained 

18—6  WASH. 
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in  the  chapter  found  in  the  Code  of  1881,  and  the  same 
are  not  carried  forward  in  the  present  compilation.  The 
question  as  to  whether  the  same  are  repealed  or  not  is  im- 
"material  here.  It  will,  however,  be  necessary  to  refer  to 
them  to  some  extent  to  assist  in  arriving  at  the  scope  of 
the  act,  for  the  repeal  of  the  sections  omitted  did  not  limit 
the  range  or  scope  of  the  remainder  of  the  act  so  as  to  ex- 
clude the  class  in  question  therefrom,  if  it  was  originally 
included. 

The  language  of  the  act  is  somewhat  obscure;  for  in- 
stance, idiots,  insane  persons  and  all  who  are  incapable  of 
conducting  their  own  aflPairs  are  mentioned  in  the  first  sec- 
tion as  persons  for  whom  a  guardian  may  be  appointed. 
In  the  next  section,  1632  of  the  1881  Code,  it  is  stated, 
upon  the  application  of  any  person  setting  forth  that  any 
person  by  reason  of  insanity  is  unsafe  to  be  at  large  or  is 
suffering  under  mental  derangement,  that  the  court  shall 
cause  such  person  to  be  brought  before  it  for  the  purpose 
of  examining  into  the  sanity  or  idiocy  of  such  person,  and 
throughout  said  section  such  person  is  alluded  to  as  such 
insane  or  idiotic  person.  The  next  section,  1633,  speaks  of 
such  insane  person  only.  Section  1635  says  that,  if  it  be 
found  by  the  court  that  the  person  so  brought  before  it  is 
of  unsound  mind  and  incapable  of  managing  his  own  af- 
fairs, the  court  shall  appoint  a  guardian  for  the  estate  of 
such  insane  person.  Section  1636  speaks  of  such  person 
found  to  be  insane  or  coming  within  the  provisions  of  this 
act,  etc.  Section  1637,  in  dealing  with  the  same  subject, 
designates  such  person  as  an  insane  person  only. 

It  is  evident  that  the  word  ''insane"  as  used  here  was 
intended  to  cover  every  person  for  whom  a  guardian  might 
be  appointed  under  the  provisions  of  the  act,  and  that  it 
was  meant  to  include  idiotic  persons  and,  as  well,  all  who 
were  incapable  of  managing  their  own  affairs  by  reason  of 
any  unsoundness  of  mind  due  to  whatever  cause.    The  in- 
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tent  of  the  law  was  evidently  to  include  all  such  persons, 
to  the  end  that  all  such  might  be  properly  cared  for,  and 
that  their  estates  might  not  be  squandered,  and  such  per- 
sons thus  made  to  become  a  public  charge,  and  it  was.  not 
simply  to  provide  relief  only  in  cases  of  insane  peraons  or 
of  insane  or  idiotic  persons.  The  object  of  the  law  was  to 
make  such  a  provision  in  all  cases,  and  not  to  draw  a  dis- 
tinction between  classes.  There  would  be  no  reason  for 
any  such  distinction,  while  otherwise  the  object  is  clearly 
apparent.  Consequently,  we  are  of  the  opinion  that  the 
law  as  it  stands,  and  as  embraced  in  §  1154  aforesaid  of 
the  present  code,  is  adequate  to  authorize  the  appointment 
of  a  guardian  for  any  person  of  such  unsoundness  of  mind 
as  to  be  incapable  of  conducting  his  own  affairs,  etc.,  and 
that  the  learned  court  below  erred  in  holding  otherwise. 

Some  preliminary  questions  were  presented  at  the  hear- 
ing, one  of  which  was  a  motion  to  dismiss  the  appeal  on 
the  grounds  that  said  order  vacating  the  order  appointing 
the  guardian  was  a  discretionary  one,  resting  wholly  within 
the  discretion  of  the  lower  court,  and  was  not  an  order 
from  which  an  appeal  could  be  taken.  But  the  court, 
being  of  the  opinion  that  an  appeal  would  lie  therefrom, 
denied  the  motion. 

It  was  contended  by  the  appellant  that,  as  the  order  ap- 
pointing a  guardian  had  been  originally  granted  by  Humes, 
J. ,  who  was  one  of  the  judges  of  said  court,  Lichtenberg, 
J.,  another  judge  of  said  court,  had  no  jurisdiction  to  en- 
tertain the  subsequent  proceeding  which  was  in  effect  an 
attack  upon  the  first,  and  appellant  contends  that  it  resulted 
in  a  clashing  of  authority  between  the  judges  of  the  same 
court,  and  that  one  judge  of  a  court  had  no  right  to  undo 
what  another  judge  had  done.  We  do  not  find  anything 
in  the  record,  however,  to  warrant  this  contention.  It  ap- 
pears that  this  proceeding  belonged  to,  and  was  originally 
instituted  in,  the  equity  department  of  said  court,  which 
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was  generally  presided  over  by  Lichtenberg,  J.,  but  at 
the  time  the  original  petition  was  presented  and  came  on 
for  hearing  said  judge  was  absent,  and  Humes,  J.,  was 
temporarily  presiding  therein,  and  consequently  heard  and 
disposed  of  the  matter,  and  that  when  the  subsequent  peti- 
tion by  respondent  was  filed  asking  for  a  reopening  of  the 
matter,  and  a  vacation  of  the  previous  order,  Lighten- 
BERO,  J.,  was  then  presiding  over  his  regular  department 
of  said  court,  and  the  matter  came  on  properly  for  hearing 
before  him.  There  was  no  such  undignified  spectacle  pre- 
sented as  an  attempt  upon  the  part  of  one  of  said  judges 
to  counteract  the  will  and  purpose  of  the  other,  and  we  are 
not  required  to  pass  upon  any  such  question.  On  the  con- 
trary, said  matters  were  heard  and  disposed  of  regularly  in 
an  appropriate  manner,  so  far  as  the  prasiding  judges  were 

I  concerned. 

'  It  further  appears  from  the  record,  although  no  question 

is  properly  raised  thereover  by  the  respondent,  nor  was 
one  raised  by  him  at  any  time  in  said  proceeding,  that  the 
respondent  was  not  present  at  the  hearing  first  had  when 
said  guardian  was  appointed.  Process  had  been  served 
upon  him  citing  him  to  appear,  which  for  some  i*eason  he 

i  did  not  see  fit  to  do.    We  are  of  the  opinion  that  the  court 

'  had  no  jurisdiction  to  proceed,  not  having  the  respondent 

personally  present  at  the  time.  A  mere  service  of  a  notice 
to  appear  in  such  cases,  it  strikes  us,  is  clearly  insufficient. 
It  is  inconsistent,  certainly,  to  charge  him  with  being  in- 
capable of  managing  his  own  affairs  and  at  the  same  time 
hold  him  responsible  for  a  failure  to  appear  to  protect  bis 
own  rights  in  the  premises.  The  act  is  silent  as  to  the 
issuing  of  any  process  to  bring  such  person  before  the 
court.  Sec.  1165,  being  §1636  of  the  1881  Code,  says  if 
it  be  found  by  the  court  that  the  person  so  brmight  before 
it,  etc.  Sec.  1632  of  the  1881  Code,  which,  as  stated,  is 
omitted  from  the  present  compilation,  directed  the  court 
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to  cause  such  person  to  be  brought  before  it  at  such  time 
or  place  as  it  should  direct,  but  was  otherwise  silent  as  to 
the  manner  of  bringing  such  person  before  the  court. 
Regardless  of  this,  or  of  the  absence  of  any  other  special 
provisions  in  the  chapter,  the  court  has  the  inherent  power 
to  cause  such  person  to  be  apprehended  and  brought  before 
it  upon  its  order,  and  this  should  be  done  in  all  cases. 

Here,  however,  the  proceedings  were  not  attacked  upon 
this  ground,  but  the  i-espondent  voluntarily  came  in  and 
submitted  himself  to  the  jurisdiction  of  the  court,  and  asked 
for  a  hearing  upon  the  merits.  He  filed  a  petition  denying 
the  allegations  in  the  original  petition,  alleging  reasons  why 
he  was  not  present  at  the  previous  hearing  and  asked  for 
an  investigation  upon  the  merits  and  that  said  order  ap- 
pointing such  guardian  be  set  aside.  Under  the  circum- 
stances, we  ai*e  of  the  opinion  that  the  court  at  that  time 
obtained  jurisdiction  over  his  pei'son,  and,  being  of  the 
opinion  that  the  superior  court  erred  in  holding  that  the 
law  does  not  authorize  the  appointment  of  a  guardian  for 
any  other  than  an  insane  or  idiotic  person,  its  ruling  in  the 
premises  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 

Upon  the  argument  of  the  case  here  the  appellant  came 
in  with  a  reply  brief  but  recently  filed  and  long  after  the 
time  therefor  had  expired,  the  same  having  been  placed  on 
file  without  the  consent  of  the  court,  and  without  any  no- 
tice to  the  respondent.  For  these  reasons  the  respondent 
moved  to  strike  said  brief  from  the  tiles,  and  his  motion 
was  granted,  and  consequently. the  appellant  will  not  be  al- 
lowed to  recover  costs  for  such  reply  brief. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

HoYT,  J.  {dissenting),  —  I  think  the  order  of  the  lower 
court  should  be  affirmed.  It  is  clear  to  me  that,  at  the  time 
Judge  Humes  made  the  order  which  was  vacated,  he  had  no 
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jurisdiction  whatever  to  do  so.  If  this  was  the  case,  the 
order  was  not  simply  voidable,  but  was  absolutely  void,  and 
could  have  been  attacked  collaterally.  If  this  were  so,  I 
do  not  think  that  it  should  be  held  that  the  person  against 
whom  such  order  was  made  had  given  it  validity  by  ap- 
pearing in  the  proceeding,  even  although  he  did  not  attack 
it  upon  the  ground  of  the  want  of  jurisdiction  of  the  court 
to  make  it.  So  soon  as  the  attention  of  the  court  was 
called  to  the  fact  that  such  order  was  made  without  juris- 
diction, it  became  its  duty  to  clear  its  records  of  such  void 
order  by  vacating  it,  and  as  that  was  the  legal  effect  of  the 
order  from  which  this  appeal  was  taken,  it  follows  that, 
whether  or  not  the  reasons  given  by  the  court  were  suffi- 
cient, its  action  was  correct,  and  should  be  affirmed. 

This  consideration  alone  is  sufficient  to  determine  the 
appeal;  but,  in  my  opinion,  if  the  hearing  had  upon  the 
motion  to  vacate  was  to  be  considered  as  an  original  hear- 
ing of  the  petition  for  the  appointment  of  a  guardian,  and 
the  merits  of  such  petition  properly  a  subject  of  decision 
therein,  the  ruling  of  the  lower  court  was  correct. 

I  do  not  think  that  the  statute  under  which  the  proceed- 
ing was  had  was  designed  to  protect  the  estate  of  one  who 
voluntarily,  for  a  brief  time,  incapacitates  himself  so  that  he 
cannot  properly  look  after  the  same.  The  whole  tenor  of 
the  statute  and  of  the  remedy  provided,  and  the  means  by 
which  the  proceeding  could  be  terminated,  to  my  mind 
show  clearly  that  the  legislature  intended  it  only  to  be  ap- 
plied to  those  cases  of  insanity  or  imbecility,  or  to  causes  of 
like  nature,  which  might  be  presumed  to  be,  at  least  to  a 
certain  extent,  permanent.  Under  the  statute,  the  guard- 
ian could  only  be  appointed  when  the  person  was  incapable 
of  managing  his  own  affairs  for  the  reasons  stated  therein, 
and  just  as  soon  as  the  incapacity  was  removed  he  was  en- 
titled  to  have  the  appointment  set  aside.  Such  being  the 
provisions  of  the  statute,  they  cannot  well  be  applied  to  a 
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case  of  drankenness,  whether  habitual  or  otherwise.  A  per- 
son for  this  reason  might  be  totally  incapable  of  managing 
his  affairs  one  day,  yet  entirely  capable  the  next.  The  re- 
sult would  be,  if  this  statute  is  held  to  be  applicable  to  such 
cases,  that  the  court  could  be  called  upon  one  day  to  ap- 
point a  guardian  for  such  person,  and  would  have  no  dis- 
cretion excepting  to  do  so,  and  on  the  very  next  day 
might  be  called  upon  to  vacate  such  appointment,  and  be 
likewise  without  any  legal  discretion  to  refuse.  I  do  not 
think  that  the  legislature  intended  that  the  courts  should 
be  thus  engaged  from  day  to  day  in  this  business  of  ap- 
pointing and  discharging  guardians.  A  man  may  be  a 
habitual  drunkard,  and  a  portion  of  the  time  as  completely 
incapable  of  managing  his  own  affairs  as  though  he  were 
absolutely  insane,  and  yet,  during  the  remainder  of  the 
time,  perfectly  competent,  and  the  alternations  of  compe- 
tency and  incompetency  may  occur  not  only  from  day  to 
day  but  even  from  hour  to  hour. 

Beside,  I  have  serious  doubts  whether  the  statute  as  it 
now  stands  is  of  any  force  or  effect  excepting  as  taken  in 
connection  with  the  power  of  the  court  to  commit  to  an 
insane  asylum,  but  this  latter  question  it  is  not  necessary 
to  raise  in  this  case. 

Stiles,  J. — I  concur  with  what  Justice  Hoyt  says  upon 
the  jurisdictional  question,  but  as  to  the  remainder  of  the 
case  I  am  with  the  majority. 
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[  No.  787.    Decided  April  29, 1893.] 

t 

^^  *  •  ^^ 

Frank   Ladouceur,  Respondents  v.  Northern  Pacific 

Railroad  Company,  Appellant. 

RAILROADS  —  INJURIES  AT  CROSSINGS  —  CONTRIBUTORY  NEGLI- 
GENCE. 

A  person  injured  by  collision  with  a  train  at  a  railroad  crossiD|r 
is  not  chargeable  with  contributory  negligence,  if  he  looks  for  the 
train  before  driving  upon  the  track  and  cannot  see  it  by  reason  of 
intervening  trees  and  embankments,  nor  hear  it  on  account  of  the 
rattle  of  his  own  and  other  vehicles  upon  the  roadway.  (Stiles 
and  HoYT,  JJ.,  dissent.) 

Appeal  from  Superior  Courts  King  County. 

Action  by  Frank  Ladouceur  against  the  Northern  Pacific 
Railroad  Company  for  injuries  received  as  the  result  of  a 
collision  l)etween  a  train  and  plaintiff's  wagon  at  a  railroad 
crossing.  The  evidence  tended  to  show  that  numerous 
teams  were  passing  to  and  fro  at  the  time  on  the  street; 
that  the  train  was  making  but  little  noise;  and  that  the  en- 
gine bell  was  not  rung,  nor  the  whistle  blown,  till  almost 
upon  the  crossing.  The  plaintiff  testified  that  he  listened 
carefully  for  a  train  but  heard  none;  that  he  looked  both 
ways,  listening  for  a  train.  The  evidence  further  tended 
to  show  that  there  were  embankments,  trees  and  brush 
along  the  railroad  track,  in  the  vicinity  of  the  crossing, 
from  ten  to  twenty  feet  high,  which  obstructed  the  view  of 
the  train  from  the  traveler  upon  certain  portions  of  the 
highway. 

Ashton  cfr  Chapmmu  and  Andrew  F.  Burleigh^  for  ap- 
pellant. 

Bamman^  KelUlier  A  Emory.,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  case  was  formerly  before  the  court 
(4  Wash.  38,  29  Pac.  Rep.  942)  upon  an  appeal  taken  by 
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the  plaintiff  from  a  judgmeDt  of  non-suit  rendered  against 
bim  on  the  ground  of  contributory  negligence.  The  case 
was  reversed  and  remanded,  and  was  again  tried  in  the 
superior  court,  and  a  judgment  rendered  in  favor  of  the 
plaintiff,  whereupon  the  defendant  brings  this  appeal. 

The  only  grounds  of  error  alleged  are  that  the  verdict 
is  against  the  evidence,  and  that  from  the  whole  evidence 
it  appears  that  plaintiff  is  chargeable  with  contributory 
negligence.  These  grounds  are  not  well  tnkeu.  The  case 
presented  by  the  plaintiff  is,  if  anything,  stronger  than 
that  presented  upon  the  former  appeal,  and  the  decision 
rendered  upon  that  appeal  is  conclusive  of  this  one. 

There  is  now  testimony  to  show  that  the  plaintiff  did 
look  for  a  train  while  on  the  level  space  before  going  down 
the  incline,  and  that  he  did  not  see  any.  There  was  no 
such  testimony  in '  the  record  before.  The  evidence  is 
abundantly  sufficient  to  sustain  the  verdict,  and  the  jury 
were  the  judges  of  the  truthfulness  of  it.  In  our  opinion 
there  is  nothing  in  the  case  to  show  that  the  plaintiff  is 
necessarily  chargeable  with  contributory  negligence.  The 
case  was  evidently  submitted  to  the  jury  under  favorable 
instructions  for  the  defendant,  as  no  point  is  raised  over 
any  ruling  of  the  court  throughout  the  trial  in  any  partic- 
ular. 

It  follows  that  the  judgment  must  be  affirmed. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

Stiles,  J.  {dissenting),  —  It  is  true  that  upon  the  re-trial 
of  this  case  the  plaintiff  himself  said  he  looked  for  a  train 
and  did  not  see  any,  when  he  was  some  sixty  feet  away 
from  the  track;  but  it  is  also  true  that,  both  from  his  own 
evidence  and  from  testimony  which  was  uncontradicted 
and  stands  unchallenged  upon  argument  of  the  case,  it 
clearly  appeared,  that  having  nothing  whatever  else  to  do 
or  think  of,  if  he  had  turned  his  head  to  the  southward  for 
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one  iastant  after  he  got  within  twenty  feet  of  the  track  he 
could  have  seen  the  train  during  all  the  time  after  it  passed 
a'point  over  four  hundred  feet  from  him.  Yet  during  all 
this  time  he  kept  his  face  to  the  north,  where  he  could 
plainly  see  that  no  danger  threatened,  and  let  his  horses 
drag  along  at  a  pace,  as  he  says,  not  exceeding  a  mile  an 
hour.  If  this  conduct  did  not  contribute  to  his  injury  and 
directly  cause  it,  I  am  unable  to  imagine  a  case  where  the 
rules  of  contributory  negligence  can  apply. 

The  verdict  of  the  jury  was  not  only  against  the  clear 
preponderance  of  the  evidence,  but  it  ignored  both  the  evi- 
dence and  the  charge  of  the  court,  and  ought  not  to  be  sus- 
tained. 

HoYT,  J.,  concurs. 


[  No.  857.    Decided  April  29,  1893.] 

F.  L.  Leslie,  Appellant^  v.  W.  W.  Wilshire^?^  aZ.,  Re- 
spondents, 

CORPORATIONS  —  INSOLVENCY  —  PREFERRING  CREDITORS  —  UNAU- 
THORIZED CONTRACTS  — ESTOPPEL. 

A  chattel  mortgap^e  given  by  a  dairy  association  cannot  be  held 
void  on  the  ground  that  it  is  a  preference  of  creditors  by  an  in- 
solvent corporation,  when  the  evidence  shows  that  the  association 
had  not  enough  money  on  hand  to  pay  all  of  its  Indebtedness,  but 
that  its  business  was  profitable;  and  that  the  mortgage  was  given 
for  the  purpose  of  inducing  the  mortgagee  to  continue  to  supply 
milk  to  the  association,  in  order  that  its  business  might  be  car- 
ried on. 

Although  a  contract  of  a  corporation  may  not  have  been  prop- 
erly authorized  by  its  board  of  trustees,  yet,  where  the  corporation 
continues  to  receive  the  benefits  accruing  from  such  contract,  it  is 
estopped  to  deny  the  validity  thereof. 
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Appeal  from  Superior  Courts  King  County. 

Burleigh^  Gamble  <&  Burleigh^  for  appellant. 
George  E,  de  Steiguer^  for  respondent  Wilshire. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — In  September,  1891,  certain  persons,  then 
severally  engaged  in  supplying  milk  to  customers  in  the 
city  of  Seattle,  organized  a  corporation  known  as  the 
Seattle  Dairy  Association,  for  the  purpose  of  joining  their 
interests  and  continuing  said  business.  Contracts  were 
made  with  farmers  who  were  producers  of  milk  to  furnish 
to  the  association  a  certain  number  of  gallons  of  milk  at  a 
specified  rate  extending  over  a  period  of  sevei'al  months, 
or  a  year.  Such  a  contract  was  made  with  Malcolm  Mc- 
Dougall,  the  assignor  of  the  appellant.  Subsequently, 
the  price  of  milk  having  fallen,  the  association  desired  to 
be  relieved  therefrom.  McDougall  consented  to  give  up 
his  contract  upon  condition  that  he  should  be  paid  for  the 
milk  he  had  already  supplied,  and  that  a  part  of  the  stock 
of  such  association  (which,  owing  to  a  resolution  to  the 
effect  that  milk  would  be  taken  from  stockholdei*s  only,  he 
had  taken  to  enable  him  to  enter  into  the  contract)  should 
be  repurchased  by  the  association.  After  some  negotia- 
tions, it  l>eing  deemed  to  the  advantage  of  the  association 
by  the  persons  managing  its  business  that  so  large  a  supply 
of  milk  should  not  be  cut  off  suddenly,  it  was  agreed  be- 
tween the  association  and  McDougall  that  he  should  accept 
security  for  the  amount  due,  and  should  continue  to  fur- 
nish milk  at  reduced  rates;  and  on  the  10th  of  February, 
1892,  a  note  and  chattel  mortgage  to  secure  the  same  were 
executed  to  him  by  the  president  and  secretary  of  said  as- 
sociation. The  amount  so  secured  was  $1,700.  This 
covered  the  existing  indebtedness,  and  also  such  sum  as 
would  become  due  for  milk  for  the  remainder  of  the  month  . 
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of  February.  Thereupon  McDougall  continued  to  furnish 
milk  to  the  association,  which  it  received  during  said 
month  of  February.  The  previous  contract  between  Mo- 
Dougall  and  the  association  was  canceled  and  delivered  up. 

From  the  time  of  giving  such  mortgage  up  to  the  24:th 
of  March  following,  the  association  continued  in  business, 
buying  milk  and  selling  the  same  to  its  customers.  At 
that  time  attachment  suits  were  brought  by  some  of  the 
stockholders  of  the  corporation,  which  resulted  in  closing 
up  its  business.  Foreclosure  proceedings  upon  the  mort- 
gage were  instituted  by  plaintiff,  to  whom  the  same  had 
been  assigned.  The  court  found  that  the  association  was 
insolvent  at  the  time  the  mortgage  was  executed,  and  that 
it  was  given  for  the  purpose  of  preferring  a  creditor,  and 
was  void,  and  decreed  that  all  the  property  of  the  associa- 
tion should  pass  into  the  hands  of  a  receiver,  to  be  dis- 
tributed equally  among  all  the  creditors,  whereupon  the 
plaintiff  appealed  to  this  court. 

The  ground  upon  which  the  court  rendered  its  decision 
seems  to  have  been  the  main  point  in  controversy,  although 
it  is  contended  that  the  mortgage  was  not  properly  ex- 
ecuted. Upon  this  point  the  court  made  no  finding.  There 
was  no  resolution  of  the  board  of  trustees  authorizing  the 
execution  of  the  mortgage,  but  it  fairly  appears  that  a 
majority  of  the  trustees  participated  in  giving  it,  and,  after 
a  knowledge  of  its  execution,  the  association  continued  to 
receive  the  benefits  of  the  contract  secured  thereby.  Sub- 
sequently, at  a  meeting  of  a  majority  of  the  boai-d  of  trus- 
tees, the  giving  of  said  mortgage  was  expressly  ratified. 
It  is  contended  that  this  meeting  was  irregular,  because 
the  same  had  not  been  properly  called.  However  this  may 
be,  the  association  is  otherwise  estopped  from  denying  the 
validity  of  the  mortgage.  The  manner  in  which  it  was 
executed  even  seems  to  have  been  about  as  regular  as  were 
its  business  transactions  generally.     There  is  little  or  no 
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controversy  as  to  the  law  applicable  to  the  case,  the  con- 
tention being  over  the  proof.  After  an  examination  of  the 
evidence  we  do  not  think  there  is  sufficient  in  the  record  to 
warrant  the  finding  that  the  association  was  insolvent  when 
the  mortgage  was  given,  and  that  it  was  given  for  the  pur- 
pose of  preferring  McDougalFs  claims.  The  association 
was  embarrassed  to  some  extent,  and  had  not  enough 
money  on  hand  to  pay  all  of  its  indebtedness,  but  its  busi- 
ness was  then  regarded  as  a  profitable  one,  and  its  evident 
purpose  at  that  time  was  to  continue  it,  and  the  mortgage 
was  given  for  the  purpose  of  inducing  McDougall  to  con- 
tinue to  supply  milk  to  the  association,  in  order  that  its 
business  might  be  carried  on.  We  think  this  is  well  estab- 
lished from  the  proofs.  He  had  been  paid  up  to  the  month 
preceding  the  giving  of  the  mortgage. 

We  are  satisfied  that  the  judgment  holding  appellant's 
mortgage  void  is  erroneous,  and  it  is  reversed  to  that  ex- 
tent, and  the  cause  is  remanded,  with  instructions  to  enter 
a  decree  giving  said  mortgage  full  force  and  effect. 

Dunbar,  C.  J.,  and  Hoyt  and  Stiles,  JJ.,  concur. 

Anders,  J.,  not  sitting. 


[No.  879.    Decided  April  39, 1888.] 

In  the  Matter  of  the  Estate  of  Ellen  K,  Ilill^  Deceased: 

Stewart  E.  Smith,  Administrator^  Respondent^  v.  Elisha 
P.  Ferry  et  al.^  Executors^  Appellants. 

EXECUTORS  AND  ADMINISTRATORS  —  ADMINISTRATION  BY  HUS- 
BAND'S EXECUTORS  UPON  COMMUNITY  PROPERTY  —  WHEN  AD- 
MINISTRATOR OF  WIFE'S   ESTATE  ESTOPPED. 

Where  a  hasband  acts  as  executor  of  a  deceased  wife's  will,  but, 
at  the  time  of  his  death,  has  not  completed  administration  upon  her 
estate,  and  the  executors  of  his  own  will  take  possession  and  ad- 
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minister  upon  all  the  property  the  husband  held,  including  the 
separate  and  community  estate  of  the  deceased  wife,  such  adminis- 
tration by  his  executors  is  merely  irregular  and  not  void,  nor  do 
the  ordinary  rules  relating  to  the  liability  of  executors  de  son  tort 
apply  thereto. 

In  such  a  case,  although  it  is  proper  that  the  community  estate 
should  be  administered  upon  by  the  legal  representative  of  the 
wife,  she  having  died  first,  yet  where  an  administrator  with  the  will 
annexed  has  been  appointed  for  the  wife's  estate  subsequent  to  the 
death  of  the  husband,  who  was  acting  as  executor  thereof,  and  such 
administrator  does  not  proceed  with  diligence  to  obtain  possession 
of  the  community  property,  but  sits  by  for  a  year  and  a  half  and 
sees  the  same  administered  in  the  settlement  of  the  estate  of  the 
husband,  such  administrator  is  estopped  from  setting  up  any  claim 
of  right  to  administer  the  community  estate. 

Appeal  from  Superior  Courts  King  County. 

Hughes^  Hastings  cfe  Stednuvn^  for  appellants. 
Isaac  M,  Ilall^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  — The  respondent  filed  his  petition  in  the  pro- 
bate department  of  the  court  below,  praying  that  the  ap- 
pellants, as  executors  of  the  last  will  and  testament  of 
George  D.  Hill,  deceased,  be  ordered  to  render  an  account 
of  the  community  estate  of  Ellen  K.  and  George  D.  Hill, 
both  deceased,  and  to  surrender  up  and  deliver  the  same 
over  unto  the  said  petitioner  to  be  administered  by  him  as 
the  administrator  de  bonis  non  cum  testam^nto  annexe  of 
the  last  will  and  testament  of  Ellen  K.  Hill.  To  this  peti> 
tion  the  appellants  demurred,  and  the  demurrer  being  over- 
ruled and  an  order  being  entered  in  favor  of  said  petitioner 
as  prayed,  appellants  elected  to  stand  thereon  and  have 
perfected  their  appeal  from  said  order  to  this  court. 

The  facts  as  shown  by  the  petition  and  confessed  by  the 
demurrer  are  briefly  stated  as  follows:  On  the  14th  day  of 
February,  1887,  Ellen  K.  Hill  died  testate  at  the  city  of 
Seattle,  where  she  had  for  many  years  resided  with  her 
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husband  George  D.  Hill,  and  whom  she  appointed  executor 
in  her  will.  On  the  2d  of  November,  1887,  upon  the  peti- 
tion of  her  husband,  said  will  was  duly  admitted  to  probate 
and  recorded  as  the  last  will  and  testament  of  said  deceased, 
and  certificates  of  such  probate  and  record  were  granted 
and  recorded  as  required  by  law.  George  D.  Hill  qualified 
as  such  executor,  and  letters  testamentary  were  issued  to 
him  out  of  said  couH  on  the  12th  day  of  November,  1887, 
and  he  thereupon  entered  upon  the  discharge  of  his  trust 
as  such  executor,  and  so  continued  until  the  date  of  his 
death,  to  wit,  on  December  4, 1890.  In  the  meantime  the 
said  George  D.  Hill  had  proceeded  with  the  administration 
of  the  said  estate,  and  had  partially  administered  and  set- 
tled the  same,  and  had  partially  administered  the  commu- 
nity property  which  belonged  to  the  estate  of  said  decedent 
and  her  said  husband  George  D.  Hill.  No  steps  were  taken 
to  give  notice  to  the  creditors  of  the  said  community,  or  to 
bind  them  in  anywise  by  the  proceedings  had  in  the  admin- 
istration of  the  estate  of  said  Ellen  K.  Hill.  Upon  the 
death  of  George  D.  Hill,  his  trust  as  executor  of  the  last 
will  and  testament  of  Ellen  K.  Hill  was  left  incomplete  and 
unfinished.  He  left  a  will  nominating  the  appellants  as  his 
executors,  and  the  said  will  was  afterwards,  in  the  month 
of  December,  1890,  duly  admitted  to  probate  in  the  then 
probate  court  of  King  county,  and  letters  testamentary 
were  duly  and  regularly  issued  to  these  appellants,  who, 
having  regularly  qualified,  entered  upon  their  trust  as  such 
executors,  and  have  ever  since  been,  and  still  are,  the  duly 
qualified  and  acting  executors  of  the  last  will  and  testament 
of  the  said  George  D.  Hill,  deceased,  and  their  letters  have 
never  been  revoked.  Said  executors  thereupon  entered 
into  the  possession  of  all  the  property  in  the  hands  of  their 
intestate  at  the  time  of  his  decease,  which  embraced  a  large 
amount  of  community  property  of  the  said  Ellen  K.  and 
George  D.  Hill,  and  the  separate  property  of  Ellen  K.  Hill 
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not  disposed  of  by  George  D.  Hill  in  the  progress  of  the 
administration  of  her  estate.  They  thereupon,  and  more 
than  a  year  prior  to  the  filing  of  the  petition  of  respondent 
in  the  court  below,  published  notice  to  creditors;  and  the 
creditors  of  the  estate  of  the  said  Greorge  D.  Hill,  and  of 
the  community  estate  of  the  said  George  D.  and  Ellen  K. 
Hill,  have  filed  claims  against  said  estates  with  said  execu- 
tors, amounting  to  nearly  one  hundred  thousand  dollars, 
the  greater  portion  of  which  are  asserted  by  said  claimants 
to  be  community  debts  and  binding  upon  the  community 
estate.  Afterwards,  on  June  30,  1891,  lettei's  of  adminis- 
tration de  honia  nan  of  the  estate  of  the  said  Ellen  K.  HilK 
with  the  will  annexed,  were  granted  by  the  superior  court 
of  King  county,  and  duly  and  regularly  issued  to  the  peti- 
tioner Stewart  E.  Smith,  who  ever  since  has  been  and  still 
is  the  duly  appointed  and  qualified  administrator  de  bonU 
non^  with  the  will  annexed,  of  said  estate.  The  appellants, 
as  executors  of  the  said  last  will  and  testament  of  George 
D.  Hill,  bold  the  possession  of  tlfe  separate  estate  and  the 
community  estate  of  George  D.  and  Ellen  K.  Hill,  deceased, 
and  are  proceeding  to  administer  said  community  estate^ 
and  have  already  disposed  of  a  large  portion  thereof  in  the 
regular  course  of  administration,  claiming  the  right  so  to 
do  under  provisions  of  the  will  and  the  direction  of  the  su- 
perior court  of  said  county  sitting  in  probate.  Her  sepa> 
rate  property  had  been  delivered  to  the  petitioner  before 
the  institution  of  this  proceeding.  On  the  16th  of  Decem- 
ber, 1892,  the  petitioner  served  upon  appellants  a  demand 
in  writing  requiring  them  to  surrender  up  and  deliver  over 
to  said  petitioner  all  the  property  and  assets  whatsoever  be- 
longing or  pertaining  to  the  said  community  estate,  but 
appellants  refused  to  comply  with  the  said  demand  and 
still  refuse  so  to  do. 

In  Eyan  v,  Fergusson,  3  Wash.  356  (28  Pac.  Rep.  910 ), 
we  held  that  upon  the  death  of  either  husband  or  wife, 
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where  an  administration  was  had  of  the  community  pro{> 
erty,  that  the  same  should  be  of  the  whole  thereof,  and  not 
merely  of  the  half  interest  of  the  decedent,  and  that  the 
whole  community  estate  is  subject  to  administration  upon 
the  death  of  either  of  the  parties. 

Where  the  separate  property  of  the  deceased,  and  the 
community  property  of  the  deceased  and  the  surviving 
spouse,  is  administered,  the  same  should  be  kept  separate, 
for  the  separate  debts  of  the  deceased  would  be  primarily 
a  charge  upon  the  separate  property,  and  the  community 
debts  would  be  primarily  a  charge  upon  the  community 
property.  In  case  there  should  not  be  enough  of  the  sep- 
arate property  to  pay  the  separate*  debts,  the  deficiency 
could  be  made  good  out  of  the  decedent's  interest  in  the 
community  property,  should  there  be  anything  remaining 
after  the  payment  of  the  community  debts,  and  the  same 
would  be  true  with  regard  to  a  deficiency  of  the  commu- 
nity property,  as  after  the  separate  debts  had  been  paid  the 
remainder  of  the  separate  property  would  be  liable  for  the 
community  debts  so  remaining  unpaid.  However,  where 
administration  has  been  had  of  the  separate  property  of  the 
deceased,  and  the  whole  of  the  community  property,  or 
even  only  of  the  half  interest  of  the  community  property 
belonging  to  the  deceased,  and  the  same  has  not  been  kept 
separate,  but  the  property  has  been  commingled  indiscrim- 
inately,  and  the  separate  debts  of  the  deceased  and  the 
community  debts  have  not  been  classified  or  kept  separate, 
bat  have  been  dealt  with  in  common  as  standing  upon  an 
equal  footing  against  all  of  the  property,  regardless  as  to 
whether  it  was  the  separate  property  of  the  deceased  or  the 
community  property,  or  a  part  of  it,  and  the  same  has  been 
allowed  to  go  through  unquestioned  by  the  creditors,  or 
any  of  them,  or  any  of  the  parties  interested,  such  admin- 
istration at  most  would  only  be  irregular,  and  not  void. 

We  are  also  of  the  opinion  that  administration  may  be 
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had  of  the  separate  property  only  of  the  deceased  member, 
if  no  more  is  required  by  the  creditors,  or  by  the  parties 
interested.  As  to  how  far  creditors  of  the  community 
would  be  estopped  where  the  community  property  is  ad- 
ministered upon  the  death  of  the  wife,  for  instance,  or 
where  only  one-half  of  the  community  property  has  been 
so  administered,  from  thereafter  presenting  their  claims 
against  the  estate  of  the  husband  after  his  decease,  there 
may  be  some  question,  and  the  solution  of  it  may  depend 
upon  the  notice  given  where  the  claims  were  not  presented 
during  the  first  administration.  If  they  were  presented, 
the  parties  would  be  bound  by  a  participation  and  acqui- 
escence in  the  administration.  But  a  claim  for  a  balance 
unpaid  owing  to  a  deficiency  could  probably  be  preserved. 
Regularly  where  upon  the  death  of  either  husband  or  wife 
administration  is  had  of  the  separate  property  of  the  de- 
ceased, and  of  the  community  property,  a  notice  should  be 
given  to  the  separate  creditors  of  the  deceased,  and  also  to 
the  creditors  of  the  community,  to  produce  their  claims, 
etc.  In  case  the  debts  against  the  community  were  con- 
tracted by  the  deceased,  a  notice  to  his  creditors  would  be 
sufficient  to  include  such  creditors  of  the  community.  But 
this  would  not  be  true  if  such  community  debts  were  con- 
tracted by  the  surviving  member,  at  least  in  the  absence  of 
actual  notice.  For  instance,  if  the  community  debts  had 
been  contracted  by  the  husband,  as  is  usually  the  case, 
upon  the  death  of  the  wife  a  notice  to  her  creditors  would 
not  be  notice  to  the  creditors  of  the  community,  but  upon 
the  death  of  the  husband  a  notice  to  his  creditors  would 
include  the  creditors  of  the  community,  for  they  could 
fairly  be  said  to  have  had  notice,  the  community  debts 
having  been  contracted  by  the  husband;  and  the  rule  would 
hold  good  of  course  if  the  parties  were  changed  in  cases 
where  the  community  debts  were  contracted  by  the  wife. 
In  this  case,  upon  the  death  of  the  wife,  her  separate 
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property  was,  of  course,  subject  to  the  probate  court  for 
the  purposes  of  settlement  and  distribution;  and  the  same 
was  true  with  regard  to  the  whole  of  the  community  prop- 
erty of  the  deceased  and  her  husband  George  D.  Hill. 

We  are  of  the  opinion,  however,  that  a  husband  or  wife 
cannot  appoint  an  executor  to  take  charge  of  the  com- 
munity estate  to  the  exclusion  of  the  surviving  spouse, 
but  the  survivor  would  be  the  only  one  who  could  ques- 
tion the  same.  Such  an  appointment  would  be  good  as 
against  all  others.  Although  in  the  administration  of  such 
estates  a  separate  account  should  be  kept  of  the  com- 
munity property  and  of  the  separate  property  of  the  de- 
cedent, yet,  as.  a  matter  of  convenience  and  economy  as 
well,  the  whole  should  be  in  the  hands  of  the  same  person 
for  the  purposes  of  administration.  But  this  need  not  be 
so  necessarily  as  a  matter  of  law,  and  could  not  be,  at 
least  ordinarily,  where  the  appointment  of  the  executor 
named  by  the  decedent  is  not  consented  to  by  the  surviv- 
ing husband  or  wife,  or  where  the  survivor  does  not  waive 
his  or  her  rights  in  the  premises.  Where  the  person 
named  as  executor  in  the  will  cannot,  for  the  reasons 
stated,  be  appointed  to  take  charge  of  the  community  es- 
tate, an  administrator  thereof  should  be  appointed,  to 
which  appointment  the  surviving  spouse,  or  the  peroon  he 
or  she  might  nominate,  would  have  preference.  Sec.  900, 
Code  Proc.  Such  administrator  would  be  entitled  to  the 
whole  of  the  community  estate  for  the  purposes  of  admin- 
istration. But  the  administration  of  such  separate  estate 
of  the  deceased  and  of  the  community  property  would  be 
one  proceeding  in  the  sense  that  it  would  only  be  necessary 
for  creditors  to  present  their  claims  once. 

The  deceased  died  testate,  but  she  appointed  her  husband 
executor,  and  he  entered  upon  the  administration  of  her 
separate  estate,  and  the  whole  of  the  community  estate. 
Upon  his  death  the  orderly  procedure  would  have  been  to 
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have  had  a  settlemeDt  with  his  representatives,  under  §  941, 
Code  Proc.  Whereupon  the  separate  estate  of  Ellen  K. 
Hill  and  the  whole  of  the  community  estate  of  said  de- 
ceased parties  should  have  been  turned  over  to  her  repre- 
sentatives,  as,  she  having  died  first,  her  representatives 
were  entitled  to  administer  the  community  property. 
Lawrence  v,  BeUingham  Bay^  etc,^  R.  R.  Co.^  4  Wash. 
664  (30  Pac.  Rep.  1099.) 

In  this  case  the  creditors,  at  least  all  of  the  community 
creditors,  would  be  barred  by  reason  of  the  notice  pub- 
lished, and  their  failure  to  object,  from  raising  any  question 
against  administering  the  community  propeily  in  the 
settlement  of  the  estate  of  George  D.  Hill.-  Whether  the 
creditors  of  her  separate  estate  could  raise  any  question 
thereover,  in  case  her  separate  property  was  not  sufficient 
to  satisfy  their  claims,  is  more  difficult  to  determine,  but 
it  is  sufficient  to  say  that  none  of  the  creditoi-s  in  this  in- 
stance are  complaining,  and  the  claim  of  the  petitioner 
rests  upon  his  sole  personal  right  to  administer  the  com- 
munity property.  It  seems  as  though  it  would  be  incum- 
bent on  her  separate  creditors  to  move  with  diligence  after 
receiving  notice,  to  have  the  community  property  admin- 
istered in  the  settlement  of  her  estate  unless  they  were 
satisfied  to  take  the  risk  of  having  their  claims  paid  in 
full  out  of  her  separate  property,  and  did  not  desire  to 
presence  any  right  against  the  community  estate  for  any 
deficiency  that  might  result. 

It  appears  that  the  representatives  of  Greorge  D.  Hill 
entered  upon  the  administration  of  his  estate  in  the  month 
of  December,  1890,  and  continued  the  administration  of 
the  community  property.  No  one  objected  to  this,  but 
said  proceedings  were  allowed  to  go  unquestioned  for  some 
two  years,  and  until  the  month  of  December,  1892,  when 
the  petitioner  instituted  this  proceeding  to  recover  posses- 
sion of  the  community  estate.     It  does  not  appear  that 
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any  ci^ditor  of  the  deceased  has  asked  to  have  the  posses- 
sion of  this  property  turned  over,  or  to  have  the  same 
administered  in  the  estate  of  Ellen  K.  Hill,  nor  does  it  ap- 
pear that  any  of  the  heirs  or  devisees  ever  made  such  a 
request,  nor  any  of  the  parties  interested  excepting  the 
petitioner,  and  we  are  of  the  opinion  that,  whatever  per- 
sonal right  he  may  have  had  to  administer  the  community 
estate  he  has  lost  by  reason  of  his  laches  in  the  premises. 
It  was  incumbent  on  him  to  have  proceeded  with  diligence 
to  obtain  possession  of  this  property;  not  to  sit  by  and  see 
the  same  administered  in  the  settlement  of  the  estate  of 
George  D.  Hill  without  objection.  He  was  appointed  in 
June,  1891,  and  for  a  year  and  a  half  slept  upon  whatever 
rights  he  had  in  the  premises. 

We  are  also  of  the  opinion  in  any  event  in  a  case  like 
this  the  ordinary  rules  relating  to  the  liability  of  executors 
de  son  tort  would  not  apply,  even  in  the  absence  of  a  stat- 
ute upon  the  subject,  although  we  have  one  which  would 
have  some  bearing  thereon,  §  708,  Code  Proc.  And  that 
such  an  administration  of  community  property  could 
amount  to  nothing  more  than  an  irregularity,  of  which  ad- 
vantage must  be  seasonably  taken  during  the  pendency  of 
the  proceeding,  if  at  all,  and  otherwise  that  the  same  would 
be  valid  as  far  as  the  question  of  the  right  of  the  repre- 
sentative of  either  spouse  to  administer  the  same  is  in- 
volved. The  liabilities  of  the  estate  in  either  event  would, 
of  course,  be  the  same  as  to  claims  presented. 

It  appears  in  this  case  that  in  the  administration  of  the 
estate  of  George  D.  Hill  a  notice  was  duly  published  to 
creditors;  and  his  creditoi-s,  including  all  the  creditors  of 
the  community  as  far  as  known,  have  presented  their 
claims,  and  the  time  for  presenting  claims  in  the  settle- 
ment of  said  estate  has  expired.  It  would  be  a  hardship 
upon  these  creditors  who  have  presented  their  demands 
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against  the  community  estate  under  such  circumstances,  if 
the  proceedings  are  to  be  interrupted  and  suspended,  and 
the  property  transferred  to  another  estate  for  settlement 
M^here  all  of  said  claims  must  be  again  presented,  and  the 
proceedings  again  largely  gone  through  with  from  the  be- 
ginning by  another  officer  of  the  same  court. 

It  seems  that  Gteorge  D.  Hill  published  no  notice  to 
creditoi*s  in  administering  his  wife's  estate.  The  petitioner 
has  done  so,  however,  and  the  time  for  presenting  claims 
therein  has  not  yet  expired. 

No  complaint  is  made  that  his  estate  has  been  misman- 
aged in  its  settlement.  In  fact  it  is  admitted  that  the  ex- 
ecutors of  George  D.  Hill's  estate  are  thoroughly  skillful 
and  competent,  and  that  they  have  been  and  arc  well  and 
faithfully  discharging  the  trust.  We  are  of  the  opinion 
that  the  petitioner  is  estopped  from  setting  up  any  claim 
of  right  to  administer  the  community  property  in  question, 
and  the  decision  of  the  superior  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings.  There  may  be 
some  question  as  to  whether  the  point  upon  which  this 
case  is  determined  —  the  question  of  estoppel  —  is  raised 
by  the  appellants  in  their  brief.  The  facts,  however,  are 
stated,  although  the  question  of  estoppel  itself  is  not  therein 
argued.  In  some  instances  the  court  may  take  notice  of  a 
point  not  argued,  for  the  purpose  of  arriving  at  a  just  de- 
cision upon  the  merits,  although  a  different  rule  might  be 
invoked  to  avoid  a  harsh  decision.  This  seems  to  be  within 
the  spirit  of  §  1448,  Code  Proc,  and  is  one  of  the  purposes 
which  this  statute  may  well  serve. 

HoYT  and  Anders,  JJ.,  concur. 

Stiles,  J. — I  concur  in  the  result  reached  in  the  fore- 
going opinion,  but  I  think  many  matters  have  been  argued 
and  decided  which  are  not  in  this  case.     The  rights  of 
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heirs  and  creditors  are  not  in  any  way  involved  in  the 
question  which  of  these  two  persons  shall  administer  said 
estate. 

Dunbar,  C.  J.,  dissents. 


6a  2)05, 
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[No.  623.    Decided  March  1, 1893.]  |J0M38 

John  A.  Silsby  et  al..  Appellants,  y.Tacomx,  Olympia  &  Ghay's 
Harbok  Railroad  Company,  Respondent, 

Appeal  from  Superior  Court,  Thurston  County, 

Allen,  Ayer  &  Franklin,  for  appellants. 
Mitchell,  Ashton  &  Chapman,  for  respondent. 

Anders,  J. — The  questions  presented  in  the  record  in  this  case 
are  identical  with  those  in  the  case  of  Hatch  v.  Tacoma,  Olympia  & 
frray's  Harbor  Railroad  Company,  ante,  p.  1,  and,  by  stipulation 
of  counsel,  both  causes  were  heard  together,  one  brief  only  being 
filed. 

For  the  reasons  stated  in  the  opinion  in  that  case,  the  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  sustain  the  demurrer  to  defendant's  special  answer. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 

HoYT,  J.,  dissents. 


[  No.  680.    Decided  March  18, 1893.] 

W.  H.  Smith  and  Charles  Smith,  by  J,  W.  Frame,  Guardian  ad 
litem.  Respondents,  v.  Seattle  &  Montana  Railway  Company, 
Appellant. 

Appeal  Jrom  Superior  Court,  Snohomish  County. 

Burke,  Shepard  &  Woods,  for  appellant. 
Whitney  &  Frame,  for  respondents. 

Per  curiam, — Respondent  moves  to  dismiss  this  appeal  for  the 
reason  that  it  appears  from  the  record  that  the  appeal  was  taken 
from  an  order  of  the  trial  court  overruling  the  demurrer  to  the 
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amended  complaint  fi.led  in  the  action.  It  appearing  from  the 
record  that  the  appeal  is  taken  from  such  order,  and  that  no  final 
order  or  judgment  has  ever  been  made  in  said  cause,  the  case  falls 
within  the  decision  of  this  court  in  Tripp  v.  Magnus,  1  Wash.  22 
(28  Pac.  Rep.  805),  and  the  motion  will  therefore  be  sustained  and 
the  appeal  dismissed. 


[No.  705.    Decided  March  18, 1893. J 

First  National  Bank  of  Mt.  Vernon,  Bespondenl,  v.  John  Mc- 
Lean, Defendant,  and  J.  B.  Wiley,  AppeUant. 

Appeal  from  Superior  Court,  Skagit  County. 

Million  &  Houser,  for  appellant. 

Henry  A.  McLean,  and  Fishback,  Eider  &  Hardin,  for  respondent. 

Per  curiam. —  Respondent  moves  to  dismiss  the  appeal  in  this 
case  for  the  reason  that  no  notice  of  appeal  was  given  according  to 
law,  or  at  all.  And  it  appearing  from  the  record  that  no  notice  of 
appeal,  either  oral  or  written,  was  given  to  respondent  by  appellant 
in  this  action,  the  motion  must  prevail  and  the  appeal  be  dismissed 
with  costs  to  respondent. 


[  No.  718.    Decided  March  18, 1893.] 

William  R.  Bently,  Appellant,  v.  The  Port  Townsend  Hotel 
AND  Improvement  Co.  et  al..  Respondents. 

Appeal  from  Superior  Court,  J^erson  County. 

r 

James  J.  Easly  {A.  W.  Buddress,  of  counsel),  for  appellant. 

Parsons  &  Corell,  Johnson  <&  Moody,  and  George  D.  Blake,  for  re- 
spondents. 

Per  curiam. — Motion  is  made  in  this  case  to  dismiss  the  appeal, 
and  to  strike  the  pretended  statement  of  facts  from  the  record  for 
the  reason  that  it  was  not  filed  or  settled  in  time;  that  it  was  not 
certified  as  required  by  law;  that  it  does  not  contain  the  evidence 
given  on  the  trial,  and  that  notice  of  its  settlement  was  not  suffi- 
cient nor  in  time  to  give  the  court  jurisdiction  to  settle  it. 

This  case  falls  within  the  rule  laid  down  by  this  court  in  Stenger 
r.  Boeder,  8  Wash.  412  (28  Pac.  Rep,  748);  also  Enos  v.  Wilcox,  9 
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Wash.  44  (28  Pac.  Rep.  364);  Snyder  v.  Kelso,  8  Wash.  181  (28  Pac. 
Rep.  885). 

The  motion  will  be  sustained,  the  statement  of  facts  stricken, 
the  appeal  dismissed  and  the  judgment  of  the  lower  court  affirmed. 


[  No.  811.    Decided  March  18. 1893.] 

Brandon  Kirby,  Appellant,  v.  Emma  N.  Collins,  Respondent.  ~T  297 

OMel 
Appeal  from  Superior  Court,  Jefferson  County.  35  _524 

Oeorge  W.  Tyler,  for  appellant. 
Smith  &  Felger,  for  respondent. 

Per  curiam. —  Respondent  moves  to  strike  the  statement  of  facts 
from  the  files  and  record  herein  and  to  dismiss  the  appeal,  for  the 
reason  that  the  said  statement  of  facts  was  not  properly  certified 
by  the  trial  court.  It  does  not  appear  from  the  certificate  to  the 
statement  of  facts  in  this  case  that  the  said  statement  contains  all  the 
material  facts  in  the  said  cause.  On  the  authority  of  Enos  v.  Wilcox, 
3  Wash.  44  (28  Pac.  Rep.  364);  Cadwell  v.  First  National  Bank,  3 
Wash.  188  (28  Pac.  Rep.  365),  and  an  unbroken  line  of  decisions  of 
this  court,  the  motion  will  he  sustained,  the  statement  stricken  and 
the  appeal  dismissed. 


[No.  880.    Decided-April  7,  1893.] 

L.  B.  EiCHOLTZ,  Respondent,  v.  Ben.  Holmes,  Appellant. 

Appeal  from  Superior  Court,  Cowlitz  County. 

Andrew  F.  Burleigh,  and  J.  E.  Lilly,  for  appellant. 
M.  E.  Billings,  and  E.  W.  Boss,  for  respondent. 

Dunbar,  C.  J. —  The  motion  in  this  case  must  be  denied,  for  out- 
side of  the  merits  of  the  case  (and  the  facts  are  so  conflicting  that 
the  court  could  not  feel  justified  in  presuming  against  the  correct- 
ness of  the  statement  of  facts),  this  is  not  the  kind  of  a  case  where 
the  remedy  is  by  suggesting  a  diminution  of  the  record.  The  mo- 
tion here  is  to  make  another  and  different  record  from  the  one  cer- 
tified by  the  judge.  Under  the  circumstances  of  the  case,  however, 
we  think  it  but  fair  that  appellant  should  have  the  time  extended 
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for  filingr  his  brief,  and  he  is  hereby  (?iven  thirty  days  from  the  date 
of  the  filing  of  this  opinion  within  which  to  file  the  same. 

Stiles,  Hoyt,  Anders  and  Scott,  J  J.,  concur. 


[  No.  894.    Decided  April  7, 1893.] 

LoinsE  Thompson.  Besporident,  v.  J.  R.  McDonald,  AppeUant, 

Appeal  from  Superior  Court,  King  County. 

Charles  Lovejoy,  for  appellant. 
B.  Wmsor,  for  respondent. 

Dunbar,  C.J. —  Respondent  brings  here  a  short  I'ecord,  and 
moves  the  court  to  dismiss  the  appeal  and  affirm  the  judgment  for 
the  reason  that  the  transcript  has  not  been  filed  within  the  time 
required  by  law.  The  affidavit  of  the  appellant  utterly  fails  to  show 
a  sufficient  reason  for  not  complying  with  the  provisions  of  law. 
and  the  motion  will  be  granted  to  the  extent  of  dismissing  the  ap- 
peal. 

Stiles,  Hoyt,  Anders  and  Scott,  J  J.,  concur. 
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Egbert  L.  Fox,  Appellant^  v.  William  A.  Utter,    Re- 
spondent. 

SALE  —  ARTICLES  MANUFACTURED  TO  ORDER  —  STATUTE  OF  FRAUDS 
—  DELIVERY  AND  ACCEPTANCE —APPEAL  —  DELAY  IN  FILING 
TRANSCRIPT. 

Although  a  complaint  may  be  based  upon  a  contract  of  sale 
which  is  void  within  the  statute  of  frauds,  yet  where  the  case  made 
by  the  answer  and  reply,  and  tried  without  objection  by  the  defend- 
ant, shows  the  contract  to  be  one  for  the  manufacture  and  delivery 
of  an  article,  the  statute  of  frauds  has  no  application. 

In  case  of  the  manufacture  of  specific  articles  upon  order,  a  ten- 
der of  the  manufactured  article  is  a  sufficient  delivery,  without  its 
acceptance  by  the  purchaser. 

If,  upon  the  tender  of  a  manufactured  article  ordered  by  the 
purchaser,  defects  of  construction  or  departure  from  the  terms  of 
contract  are  alleji^ed,  they  must  be  pointed  out  within  a  reasonable 
time,  and  the  maker  given  a  chance  to  repair  defects,  or  acceptance 
will  be  presumed. 

The  omission  of  the  clerk  to  send  up  the  statement  of  facts  with 
the  transcript  of  the  record  is  not  ground  for  dismissal  of  the  ap- 
peal, where  the  mistake  is  corrected  as  soon  as  discovered. 

Appeal  from  Superior  Co^irt^  Whatcom  County, 

Howe  c&  Corson^  for  appellant. 
FairchUd  cfe  Rawson^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  cause  was  appealed  while  the  act  of 
1890,  prescribing  the  method  of  taking  appeals  to  the  su- 
preme court,  was  in  force.  Therefore,  no  bond  for  costs 
was  necessary.  Respondent  objects  that  no  transcript  has 
been  filed  in  this  court.  The  transcript  of  the  record  was 
filed  in  January,  1892;  hut  inadvertently  the  clerk  did  not 
send  up  the  statement  of  facts  with  it.  It  was  sent  imme- 
diately after  the  omission  was  discovered. 

Motion  to  dismiss  denied. 

Appellant  alleged  in  his  complaint  the  sale  and  delivery 
to  the  respondent  of  an  Italian  marble  monument  for  the 
agi'eed  price  of  $375,  in  October,  1889.  The  amended 
answer  denied  the  sale;  but  set  up  aflSrmatively  a  contract 
for  the  manufacture,  delivery  and  setting  up  of  a  monu- 
ment, in  August,  1889,  the  monument  to  be  of  a  certain 
style  and  size,  and  to  be  placed  in  position  in  a  good 
and  workmanlike  manner — all  for  $375.  And  it  was  fur- 
ther answered  that  a  monument  was  manufactured  and  set 
up,  but  that  it  did  not  conform  to  the  contract  in  several 
particulars,  and  was  badly  placed  in  position,  so  that  the 
respondent  refused  to  accept  it,  and  notified  appellant  to 
that  effect.  The  reply  admitted  the  transaction  to  have 
been  a  contract  for  the  manufacture,  delivery  and  setting 
up,  as  alleged,  and  maintained  by  denials  that  the  contract 
had  been  substantially  performed.  The  complaint  ought 
to  have  been  amended;  but,  under  the  pleadings  as  they 
stood,  the  cause  went  to  trial,  and  was  tried  throughout, 
until  the  charge  was  given  to  the  jury,  upon  the  theory  of 
a  contract  as  set  up  by  the  answer.  Evidence  of  the  agree- 
ment, and  of  all  that  he  did  under  it,  offered  by  the  /appel- 
lant, was  received  without  objection,  and  the  I'espondent 
met  it  by  counter  evidence  in  the  same  direction. 

But" in  charging  the  jury  the  court  deemed  the  cause  of 
action  stated  in  the  complaint  to  be  binding,  and  therefore 
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instructed  that,  in  case  of  a  sale  of  goods  of  the  value  of 
fifty  dollars  or  more,  the  sale  was  void  unless  some  part  of 
the  price  was  paid,  or  there  was  a  memorandum  within  the 
statute  of  frauds,  or  some  part  of  the  goods  were  received 
by  the  purchaser.  We  think  this  was  error,  for  the  case 
made,  without  objection,  was  upon  the  contract  to  manu- 
factui'e,  where  a  different  rule  governs,  and  the  statute  has 
no  application.  Mead  v.  Case^  33  Barb.  202;  Meincke  v. 
Folk,  56  Wis.  427  (13  N.  W.  Rep.  546) ;  Goddard  v.  Bin- 
ney^  116  Mass.  460;  Parsons  v.  Loucks^  48  N.  Y.  17. 

There  wiis  a  variance,  of  course,  but  it  was  one  which 
both  parties  disregarded;  and  the  instructions  ought,  thei'e- 
fore,  to  have  been  upon  the  facts,  rather  than  the  letter  of 
the  complaint. 

The  tenth  charge,  in  which  it  was  said  that  no  delivery 
to  respondent  could  be  found  unless  there  was  first  found 
to  be  an  acceptatice  by  him,  was  doubtless  given  upon  the 
theory  of  a  void  sale.  In  cases  of  the  manufacture  of  spe- 
cific articles  upon  order,  a  tender  of  the  manufactured  arti- 
cles is  sufficient.  Shawlmn  v.  Van  JTest^  26  Ohio  St.  490; 
Gordon  v.  jVorris,  49  N.  H.  376. 

Time  must  liave  been  made  of  the  essence  of  the  contract 
to  avoid  this  rule,  if  the  reason  for  refusal  to  receive  is 
based  on  the  lateness  of  delivery.  And  if  upon  tender  of 
the  article,  the  purchaser  allege  defects  of  construction  or 
departure  from  the  contract  he  must  point  them  out,  and 
give  the  maker  a  chance  to  remedy  the  difficulty.  This  is 
especially  so  where  a  peculiar  article  has  l)een  made  accord- 
ing to  a  design  of  the  purchaser,  and  will  be  of  less  or  no 
value  to  others.  This  contract  was  one  for  labor,  rather 
than  of  sale.  Dav^is  v.  Downs^  4  Mich.  630;  Bement  v. 
SmUK  15  Wend.  493. 

In  a  transaction  of  this  kind,  if  the  monument  was  set 
up,  and  the  respondent  was  informed  of  that  fact,  within  a 
reasonable  time  thereafter,  according  to  his  opportunities 
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to  visit  the  cemetery,  he  should  have  examined  the  work, 
and  notified  appellant  of  his  objections;  otherwise  appel- 
lant would  be  justified  in  presuming  an  acceptance  and 
charging  him  with  the  agreed  price,  unless,  by  waiving 
the  constructive  acceptance,  and  undertaking  to  repair  de- 
fects,  he  should  himself  leave  open  the  question  whether 
or  not  his  contract  had  been  substantially  performed.  The 
latter  would  seem  to  be  about  the  fact  in  this  case.  Pro- 
ceeding according  to  what  we  consider  to  be  this  correct 
theory  of  the  case,  we  anticipate  no  difficulty  on  the  part 
of  the  court  in  arriving  at  a  satisfactory  conclusion  of  it 
upon  a  re-trial. 

Judgment  reversed,  and  new  trial  granted  with  leave  to 
amend  the  complaint. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 

Anders,  J. ,  not  sitting. 


[No.  539.    Decided  May  8. 1893.] 

Seattle  Crockery  Company,  Respondent^  v.  John 
Haley  and  John  Schram,  Appellants, 

attachment — action  on  bond  —  liability  of  sureties— es- 
toppel—  wrongful  attachment — reasonable  cause— dam- 
ages. 

Where  the  principal  on  a  bond  is  a  uon-resident  and  has  no 
property  in  the  state  liable  to  attachment,  the  sureties  on  the  bond 
cannot  require  the  obligee,  by  notice  in  writing,  to  forthwith  insti- 
tute an  action  against  the  principal. 

In  an  action  against  the  sureties  upon  an  attachment  bond,  the 
complaint  does  not  state  facts  sufficient  when  it  alleges  the  execa> 
tion  of  the  bond  by  the  principals,  without  alleging  that  the  sureties 
joined  in  its  execution,  although  it  may  set  out  a  copy  thereof  in 
the  complaint,  to  which  the  names  of.  the  sureties  are  appended. 
(Hoyt,  J.,  dissents.) 
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Sureties  upon  an  attachment  bond  may  be  liable  for  damages, 
without  prior  demand  upon  the  principal,  or  suit  against  him  to 
adjudicate  the  damages. 

The  principal  and  sureties  giving  bond  for  the  attachment  of 
property  of  a  corporation  are  thereby  estopped  to  deny  its  corpo- 
rate existence. 

In  order  for  the  sureties  upon  an  attachment  bond  to  avoid  lia- 
bility for  actual  damages,  reasonable  cause  for  the  attachment 
must  exist  as  a  fact;  credible  information  of  facts  sufficient  to 
warrant  a  belief  in  the  existence  of  reasonable  cause  tends  merely 
to  disprove  malice  and  thereby  relieve  from  exemplary  damages. 

In  an  action  upon  an  attachment  bond  for  damages  for  wrong- 
ful levy  the  plaintiff  may  show  want  of  reasonable  cause  for  the 
levy  by  proof  as  to  the  coLduct  of  his  affairs  and  the  good  faith  of 
his  transactions. 

Liability  upon  a  bond  for  malicious  attachment  accrues,  if  the 
agent  whose  direct  act  caused  it  to  be  issued  was  actuated  by  ma- 
licious motives,  although  without  the  knowledge  of  the  principal, 
unless  it  is  shown  tl^at  the  agent  had  no  authority  to  attach,  and 
that  his  act  in  doing  so  was  affirmatively  repudiated  as  soon  as 
known  by  his  principal. 

In  an  action  for  damages  for  malicious  attachment,  injury  to 
commercial  credit  is  not  an  element  of  damages. 

Appeal  from  Superior  Courts  King  County. 

Burke^  Shepard  &  Woods  ( Charles  E,  Shepard^  of  coun- 
sel ),  for  appellants. 

Blaine  cfe  DeVries,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Cerf,  Schloss  &  Co.,  of  San  Francisco, 
brought  suit  in  the  United  States  circuit  court  against  the 
respondent  for  the  recovery  of  certain  money,  a  large  part 
of  which  was  not  due.  In  aid  of  their  suit  an  attachment 
was  issued,  in  pursuance  of  which  the  marshal  seized  the 
entire  stock  of  goods  of  the  respondent,  and  held  them 
during  six  days,  until  the  writ  was  discharged  on  the 
ground  that  it  had  been  improperly  issued.  This  was  an 
action  upon  the  attachment  bond  against  the  sureties  only. 
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the  principals  being  non-residents,  and  not  appearing,  al- 
though they  were  nominally  parties. 

1.  The  first  point  to  be  noticed  is  the  action  of  the  court 
below  in  striking  out  two  defenses  based  upon  Code  Proc., 
§756,  which  provides  that  a  surety  may  require  a  creditor 
or  obligee,  by  notice  in  writing,  to  forthwith  institute  an 
action  upon  the  contract.  As  was  said  above,  the  princi- 
pals on  the  bond  were  non-residents,  and  it  was  not  made 
to  appear  that  they  had  any  property  in  this  state  liable  to 
attachment.  For  these  reasons  the  statute  had  no  applica- 
tion to  the  case.  Phillips  v.  Riley^  27  Mo.  386;  Conklin 
V.  Conklin^  54  Ind.  289. 

2.  This  was  a  joint  and  several  statutory  bond  of  indem- 
nity, and  the  rules  in  such  cases,  as  to  strictness  of  allega- 
tion and  proof  were  in  full  force.  But  the  complaint  did 
not  allege  the  execution  of  the  bond  by  the  sureties,  nor 
was  there  any  proof  addressed  to  that  point.  The  eighth 
paragraph  of  the  complaint  was  as  follows: 

"8.  That  at  the  time  of  filing  said  (attachment)  affidavit 
and  complaint,  to  wit,  the  said  17th  day  of  January,  1891, 
and  in  compliance  with  the  statute  in  such  case  made  and 
provided,  and  as  a  condition  upon  which  the  said  writ  of 
attachment  should  issue,  the  defendants  Rudolph  Cerf  and 
Benjamin  Schloss  made,  executed  and  filed  in  said  circuit 
court  a  bond  for  attachment  in  the  words  and  figures  fol- 
lowing"— 

And  the  answer  admitted  the  facts  stated  to  be  true.  A 
general  demurrer,  in  which  the  deficiency  of  the  eighth 
paragraph  was  pointed  out,  was  overruled,  and  on  the  trial 
the  court  treated  the  case  as  if  the  fact  that  the  complaint 
contained  a  copy  of  the  bond  in  which  Haley  and  Schram 
were  named  as  sureties,  and  to  which  their  names  were 
appended,  was  sufficient  to  charge  them  with  the  execution 
of  the  instrument,  and  put  them  to  an  affirmative  denial  of 
that  proposition.  Citations  by  counsel  for  respondent  on 
this  point  do  not  sustain  him.     A  late  one  is  McLeUan 
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Drydock  Co,  v.  FannerB'  Alliance  Steamboat  Line^  43  La. 
An.  258  (9  South.  Eep.  630),  in  which  the  bond  was  an- 
nexed to  the  petition,  and  the  prayer  asked  judgment 
against  the  principal  and  the  sureties  in  aolido.  The  ap- 
peairance  was  for  all  of  the  defendants,  and  the  court  said: 

'*The  defect  of  the  petition  in  not  alleging  specifically 
that  Marston  was  indebted  is  cured  by  the  annexing  of  the 
bond  which  was  made  part  of  the  petition,  and  which  ex- 
hibited his  liability,  by  his  answer  without  exception,  and 
by  the  administration  of  proof  without  objection. ' ' 

If  the  case  at  bar  had  gone  through  all  its  stages  to  the 
trial,  and  evidence  of  the  execution  of  the  bond  by  the 
sureties  had  been  received,  without  objection,  a  different 
case  would  be  presented. 

In  Pefey  v.  Johnson,  30  Neb.  529  (46  N.  W.  Rep.  710), 
the  complaint  alleged  that  ^^ plaintiff  entered  into  a  con- 
tract in  widting  with  defendant,  a  copy  of  which  was  at- 
tached;'' and  we  find  in  every  case  of  this  kind  examined 
some  words  of  allegation  which  show  execution  of  the  in- 
strument by  the  party  to  be  charged,  upon  which  the 
courts,  although  they  do  not  favor  that  method  of  plead- 
ing, accept  the  recitals  of  the  instrument  as  allegations  of 
fact  as  far  as  they  go.  Lambert  v.  HaskM^  80  Cal.  611 
(22  Pac.  Rep.  327). 

ClemeTU  v.  Hughes  (Ky.),  17  S.  W.  Rep.  285,  was  an 
action  upon  a  guardian's  bond,  and  it  was  there  said: 

^^It  is  necessary,  in  an  action  upon  a  writing,  to  aver 
such  acts  and  omissions  by  the  defendant  as  entitled  the 
plaintiff  to  relief;  and  this  rule  is  not  complied  with  in  an 
action  against  a  surety,  unless  the  petition  avers  the  execu- 
tion of  the  writing  by  him,  and  the  substance  of  his  agree- 
ment." 

But  in  that  case,  inasmuch  as  the  petition  averred  that 
the  guardian  executed  a  bond  with  the  defendants  as  sxire- 
ties^  and  as  the  bond  was  copied  into  the  petition,  it  was 

20—6  WASH. 
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not  necessary  to  allege  further  the  substance  of  the  con- 
tract for  what  the  sureties  covenanted  to  do  was  supplied 
by  the  copy.  We  understand  that  the  rules  of  pleading  go 
thus  far  in  favor  of  exhibits,  and  no  farther. 

This  holding  will  necessitate  the  reversal  of  the  judg- 
ment, but  there  are  other  matters  to  be  considered,  in  view 
of  the  new  trial. 

3.  Appellants  claim  that  the  sureties  are  not  liable  in 
the  first  instance  for  the  damages,  but  only  after  demand 
on  the  principal,  or  suit  against  him  to  adjudicate  the  dam- 
ages, and  non-paj^ment.  It  is  sufficient  to  say  that  the 
statute  does  not  require  a  bond  conditioned  that  the  plaint- 
iff will  pay  on  demand,  or  will  pay  any  judgment  that 
may  be  obtained  against  him.  Such  courts  as  have  held 
demand,  or  a  judgment  in  a  distinct  action,  to  be  prerequi- 
site to  recovery  on  an  attachment  bond,  have  based  their 
rulings  on  their  peculiar  statutes.  Note  to  Burton  v. 
Knapp^  81  Am.  Dec.  468;  Drake  on  Attachments,  §166; 
2  Wade  on  Attachments.  §  298. 

4.  When  it  has  been  established  that  persons  have  joined 
in  giving  a  bond  for  the  attachment  of  propertj'^  of  a  cor- 
poration they  are  not  in  a  position  to  deny  its  corporate 
existence;  so  the  alleged  errors  in  proving  the  corporation 
in  this  case  were  immaterial. 

5.  The  affidavit  for  the  attachment  alleged  that  the  Se- 
attle Crockery  Company  was  about  to  dispose  of  its  prop- 
erty with  intent  to  defraud  its  creditors,  and  that  it  had  so 
disposed  of  its  property,  or  a  portion  thereof.  A  traverse 
of  these  allegations  was  followed  by  an  order  to  discharge 
the  attachment,  upon  oral  proofs  of  the  parties.  No  find- 
ings were  made,  but  we  think,  in  such  a  case,  it  must  be 
taken  that  the  adjudication  was  final  as  to  the  wrongfulness 
of  the  attachment.  Now,  if  Code  Proc,  §  293,  stood  alone, 
it  would  seem  that  the  production  of  the  record  here  would 
have  entitled  the  respondent  to  nominal  damages,  for,  by 
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that  section,  the  bond  is  conditioned  that  the  plaintiff  will 
prosecute  his  action  without  delay,  will  pay  all  costs  that 
may  be  adjudged  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  attachment  should  the 
same  be  wrongfully,  oppressively  or  maliciously  sued  out. 
Nothing  is  therein  said  about  reasonable  cause.  But,  when 
we  come  to  §  295,  we  find  that  I'ecovery  upon  the  bond  de- 
pends upon  the  plaintiff^ s  showing  —  (1 )  A  wrongful  suing 
out  of  the  attachment  and  that  there  was  no  reasonable 
cause  to  believe  the  ground  upon  which  the  same  was  is- 
sued to  be  true,  when  he  may  recover  actual  damages  and 
attorney's  fees;  (2 )  a  malicious  suing  out  of  the  writ,  when 
he  may  recover  exemplary  damages  also. 

This  looks  like  a  hard  statute  to  comply  with,  since  it  in- 
volves the  proof  of  a  negative,  viz.,  want  of  reasonable 
cause.  Appellants  maintain  that  the  coiTect  course  for  the 
respondent  was  to  begin  with  the  assumption  that  the  at- 
tachment was  wrongful,  as  appeared  from  the  record  of  the 
circuit  court,  and  then  to  proceed  to  show  that  the  attach- 
ing creditors  did  not  have  information  worthy  of  credit  of 
facts  justifying  a  belief  in  the  existence  of  the  grounds  al- 
leged in  their  affidavit;  that  is,  they  contend  that  the  rea- 
sonable cause  meant,  is  a  state  of  mind  produced  in  the 
attaching  party  by  information  which  he  believes  to  be 
true.  But  the  plain  reading  of  the  statute  is  not  that  way. 
It  does  not  depend  upon  the  state  of  mind  of  anybody,  but 
upon  the  true  facts  of  the  case.  It  is  for  the  plaintiff  in 
any  such  ctise,  if  thei*e  has  been  no  previous  adjudicaton, 
to  lay  before  the  jury  the  facts  concerning  his  affairs  suffi- 
ciently to  show  that  as  they  were  known,  or  might  have 
been  known  by  reasonable  inquiry,  there  were  no  fraud- 
ulent transactions  on  his  part,  and  none  upon  which  the  or- 
dinary business  man  would  naturally  look  with  suspicion; 
for  if  one  act  suspiciously  there  may  be  reasonable  cause 
to  justify  a  belief  that  a  fraud  has  been,  or  is  about  to  be, 
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perpetrated,  although  no  fraud  be  intended.  But  the  facts 
and  acts  must  exist;  mere  tale  bearing,  although  believed 
in,  will  not  supply  their  absence.  Reasonable  or  probaUe 
cause  is  a  different  thing  from  the  information  upon  which 
a  belief  in  its  existence  may  be  based.  To  avoid  liability 
upon  the  bond  for  actual  damages  the  reasonable  cause 
must  exist  as  a  fact;  but  credible  information  of  facts  suf- 
ficient to  warrant  a  belief  in  the  existence  of  reasonable 
cause  will  tend  to  disprove  malice  and  thereby  to  relieve 
from  exemplary  damages. 

In  this  matter  we  are  compelled  to  take  issue  with  the 
supreme  court  of  Iowa,  which  has  frequently  held  that  the 
plaintiff  in  such  a  case  must  not  only  prove  that  no  cause 
existed  for  an  attachment,  but  also  that  the  defendant  had 
no  reasonably  credible  information  that  such  a  cause  ex- 
isted. Burton, V,  Knapp^  14  Iowa,  19();  Yor^  v,  PkUXip%^ 
37  Iowa,  428;  Dent  v.  Smith,  63  Iowa,  262  (5  N.  W.  Rep. 
143).  The  first  named  case  was  decided  under  a  statute 
as  to  bonds  and  suits  upon  them,  in  substance  like  the 
statutes  of  the  most  of  the  states  (Stat.  Iowa,  1860);  and 
we  think  the  Iowa  supreme  court  stood  alone  in  holding 
that  the  actual  damages  were  not  recoverable  when  the  at- 
tachment was  issued  without  cause  existing  therefor. 
Jerman  v.  Stewart,  12  Fed.  Rep.  271.  The  last  two  cases, 
however,  were  decided  under  a  statute  precisely  like  our 
own  (Stat.  Iowa,  1888),  and  the  only  one  which  is  like  it, 
in  the  section  governing  recoveries  on  the  bond.  To  say 
that  a  debtor  may  be  deprived  of  the  use  of  his  property, 
not  for  any  fault  of  his  own,  but  because  his  creditor  be- 
lieves that  he  has  been  in  fault,  is  to  make  his  rights  de- 
pend upon  a  matter  which  the  law  cannot,  and  does  not 
pretend  to,  regulate,  viz.,  the  nature  and  condition  of  the 
creditor's  mind;  and  is  to  put  him,  upon  the  trial  of  his 
suit  for  damages,  to  proof  of  facts  which  he  can  get  posi- 
tively from  no  other  source  but  the  creditor  himself,  which 
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would  be  entirely  unreasonable.  Moreover,  different  cred- 
itors whose  rights  to  have  an  attachment  are  equal  when  a 
cause  exists,  would  be  placed  upon  an  entirely  different 
footing,  if  the  writ  should  be  discharged  for  want  of  ac- 
tual cause.  When  one  creditor  attaches,  others  are  likely 
to,  deeming  that  the  affidavit  of  the  first  one  on  file  is  suf- 
ficient information  to  lead  a  prudent  person  to  act;  but  in 
a  suit  for  damages  the  first  one  would  escape,  under  the 
Iowa  rule,  because  he  had  credible  information,  while  the 
second  would  pay  the  full  penalty.  The  language  of  the 
statute  is:  ^' And  that  there  was  no  reasonable  cause  to  be- 
lieve the  ground  .  .  .  to  be  true."  The  ''ground" 
in  this  case  was  that  respondent  had  disposed  of  its  prop- 
erty with  intent  to  defraud  its  creditors,  and  that  it  was 
about  to  do  so;  but  the  *' cause"  for  believing  that  ground 
to  be  true  was  not  the  statement  of  any  one  that  there  was 
a  cause,  but  a  fact,  or  facts,  as,  for  example,  a  sham  sale 
of  crockery  to  a  thini  person,  without  consideration,  with 
the  understanding  that  he  was  to  hold  it  or  sell  it  for  the 
benefit  of  the  respondent,  or  a  plan  or  scheme  devised  for 
that  purpose  but  not  yet  executed.  This  cause  the  law  re- 
quires the  plaintiff  to  prove  to  be  non-existent. 

It  was  competent,  therefore,  for  the  respondent  to  show 
—  Firsts  the  discharge  of  the  writ;  secondly^  the  want  of 
reasonable  cause  by  proof  as  to  the  conduct  of  its  affairs, 
and  the  good  faith  of  its  transactions;  and,  thirdly^  under 
the  allegations  of  the  complaint,  the  malicious  action  of  the 
attachment  plaintiff.  If,  at  any  stage  of  the  case  before 
the  cause  was  submitted  to  the  jury,  it  abandoned  the 
charge  of  malice,  all  evidence  upon  that  subject,  and  upon 
the  question  of  exemplary  damages  should  have  been  with- 
drawn. 

What  Mr.  Carson  stated  at  the  hearing  in  the  circuit 
court  we  do  not  think  was  admissible.  He  was  the  col- 
lection clerk  for  the  attorneys  of  Cerf,  Schloss  &  Co., 
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with  whom  some  conversation  was  had  by  one  of  respond- 
ent's officers  regarding  the  claim  of  Cerf,  Schloss  &  Co., 
and  it  seems  to  be  admitted  that  upon  that  interview,  and 
his  report  of  it  to  Mr.  Shepard,  who  made  the  affidavit, 
depends  the  question  whether  Cerf,  Schloss  &  Co.  had  in- 
formation of  any  fact  which  tended  to  show  them  that  a 
fraud  was  threatened.  It  was  sufficient,  therefore,  for  re- 
spondent, after  showing  that  no  actual  cause  existed,  to 
prove  the  interview  with  Carson,  and  stop,  for,  there  being 
no  cause,  and,  according  to  its  version  of  the  conversation, 
nothing  said,  to  lead  any  one  to  suspect  an  intention  to 
pei'petrate  a  fraud,  it  must  follow  that  the  attachment  was 
so  recklessly  obtained  that  malice  could  be  argued  there- 
from. From  that  point  it  was  for  the  appellants  either  to 
dispute  the  facts  in  regard  to  the  conversation,  or  to  show 
that  Carson  had  reported  it  in  such  a  way  as  to  justify  a 
belief  that  fraud  would  be  attempted  if  the  claim  were 
pressed,  or  both;  but  what  Carson  reported  was  only  ma- 
terial in  case  the  charge  of  malice  were  pressed.  Infor- 
mation of  such  a  character  from  a  trusted  and  confidential 
employe  ought  to  relieve  the  principal  from  the  charge  of 
malice  when  there  is  no  affirmative  showing  of  it,  but  only 
a  presumption  from  the  fact  that  the  attachmentjvas  issued 
without  the  existence  of  reasonable  cause  therefor. 

6.  We  hold  that  liability  upon  the  bond  for  a  malicious 
attachment  accrues  if  the  person  whose  direct  act  caused  it 
to  be  issued  was  actuated  by  malicious  motives,  although 
the  principal  for  whom  he  acted  as  agent  knew  nothing 
of  the  transaction,  until  it  is  shown  that  the  agent  had  no 
authority  to  attach  under  any  circumstances,  and  that  the 
act  of  the  agent  in  attaching  was  affirmatively,  repudiated 
as  soon  as  knowledge  of  it  was  received. 

7.  Some  of  the  evidence  in  this  case  was  received  upon 
the  theory  that  the  respondent  might  prove  damages  for 
loss  of  business  credit,  which  it  alleged  it  had  suffered  to 
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the  extent  of  $4,000.  .  And  in  its  charge  to  the  jury  the 
court,  after  stating  to  them  that  all  question  of  malice  was 
withdrawn  from  their  consideration,  instructed  as  follows 
upon  the  subject  of  damages  for  wrongful  issuance  of  an 
attachment  without  reasonable  cause: 

'*1.  The  court  further  instructs  the  jury  that  if  they 
find  for  the  plaintiff,  that  in  the  assessment  of  actual  dam- 
ages they  can  consider  what,  if  anything,  the  plaintiff  has 
suffered  in  its  credit  as  a  merchant." 

2.   A  substantial  repetition  of  the  foregoing,  with  lim- 
itations taken,  as  is  said,  largely  from  the  charge  \n  Ken- 
'  nedy  V,  Meacham,  18  Fed.  Rep.  312. 

'*  3.  The  only  damages  recoverable  in  this  action  are  the 
actual  damages  caused  by  the  attachment,  and  such  dam- 
ages only  include  the  current  expenses  of  the  business  dur- 
ing the  detention  of  the  store  and  stock,  and  the  loss  of 
actual  net  profits,  if  any,  during  that  time,  besides  reason- 
able attorney's  fees,  to  be  fixed  by  the  court  upon  the 
proper  evidence.  Actual  damages  do  not  include  pros- 
|)ective  profits  of  the  business,  because  they  are  inevitably 
uncertain  and  speculative  in  their  nature,  and  depend  on 
so  many  remote  chances  of  trade  and  of  subsequent  causes.'' 

The  third  charge  was  inconsistent  with  the  first  two,  for 
it  entirely  withdrew  from  the  jury  the  matter  of  damages 
to  credit.  But  if  that  effect  was  intended  by  the  court  it 
was  of  no  avail,  since  the  jury  brought  in  a  verdict  of  $4,- 
000,  more  than  three-fourths  of  which  must  have  been  al- 
lowed for  injury  to  the  respondent's  credit  as  a  merchant. 
We  conclude  that  it  was  not  the  intention  to  take  this  ele- 
ment of  credit  away  from  the  jury,  however,  because  of 
the  court's  refusal  to  grant  a  new  trial. 

Kespondent  strenuously  maintains  that  injury  to  the 
credit  of  a  merchant  ought  to  be  allowed  in  these  cases,  and 
some  authorities  are  cited  in  support  of  the  proposition. 
Kennedy  v.  Meacham^  supra^  is  the  most  outspoken,  and 
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follows  precedents  set  in  Alabama.    DonneU  v.  Jones^  13 
Ala.  490. 

In  Meyer  v.  Fagan  (Neb.),  51  N.  W.  Rep.  763,  a  recov- 
ery for  loss  of  credit  seems  to  have  been  allowed  to  stand: 
bat  the  question  before  the  supreme  court  of  Nebraska 
seems  to  have  been  only  whether  the  sum  recovered  was 
excessive.  No  discussion  of  the  subject  of  damages  to 
credit  is  in  the  case.  About  the  same  state  of  things  is 
found  in  MacVeagh  v.  Bailey^  29  III.  App.  606. 

In  vol.  7,  Lawson's  Rights,  Remedies,  etc.,  §3549,  the 
effect  of  the  attachment  upon  credit  is  said  to  be  a  proper 
matter  for  consideration  in  assessing  damages,  the  only  au- 
thority cited  being  Kennedy  v.  Meacham;  but  in  §  3551  the 
contrary  doctrine  is  laid  down  and  numerous  cases  are 
cited. 

The  general  doctrine  of  the  law  is  that  remote,  specula- 
tive and  uncertain  damages  cannot  be  recovered  for;  and 
injury  to  credit  must  necessarily  be  of  the  most  uncertain 
value,  even  when  its  ascertainment  is  guarded  by  the  most 
careful  instructions  a  court  can  possibly  give.  What  mer- 
cantile character  and  credit  are,  is  clearly  defined  in  Don- 
neU V.  Jbnes^  supra: 

''By  character,  in  this  connection,''  says  the  court,  ''we 
mean  the  generally  received  opinion  in  the  community  re- 
specting the  solvency  of  the  firm — the  probity  and  punct- 
uality with  which  it  discharged  its  obligations,  and  the 
efficiency  with  which  its  affairs  are  managed.  Ci'edit 
which  is  usually  the  result  of  those  qualities  and  capacities 
we  have  named,  may  be  defined,  the  ability  to  borrow 
money  or  obtain  goods  in  virtue  of  the  opinion  conceived 
by  the  lender,  or  seller,  that  the  party  will  repay." 

While  the  issuance  of  an  attachment  may  do  injury  to 
this  mercantile  character  and  credit  of  a  debtor,  it  is,  in 
that  respect,  not  different  from  other  judicial  proceedings. 
If  the  alle^rations  of  the  affidavit  are  in  the  one  case  libel- 
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ous,  and  tend  to  break  down  the  confidence  theretofore 
reposed  in  the  defendant,  they  are  no  more  so  than  would 
be  a  complaint  in  a  suit  for  money  obtained  by  alleged 
false  pretenses.  And  so  this  kind  of  injury  may  be 
brought  about  as  effectually  where  no  property  at  all  has 
been  taken  under  the  writ.  The  commencement  of  an  or- 
dinary suit  upon  a  promissory  note  has  fully  as  great  a 
tendency  to  impair  credit  as  any  other  proceeding,  for  the 
presumption  is  that  a  business  man  will  take  care  of  his 
notes  at  least,  if  he  has  any  regard  for  his  standing  in  the 
commercial  world;  and,  if  he  cannot  take  care  of  them  so 
that  he  has  to  be  sued,  the  inference  most  naturally  is  that 
he  is  weak  in  resources,  and,  therefore,  not  a  safe  person 
to  credit.  But  the  note  may  be  forged,  or  not  due,  or 
paid,  or  there  may  be  counterclaims  or  good  defenses  so 
that  the  suit  is  totally  unjustifiable.  But  does  any  one 
sue  for  damages  to  credit  growing  out  of  such  proceedings? 
Not  at  all,  because  they  are  privileged,  being  proceedings 
in  courts  of  justice.  And  so  we  think  this  attachment 
proceeding,  and  all  allegations  of  fraud  made  therein,  al- 
though they  may  injure  the  character,  reputation  or  credit 
of  the  defendant,  are  in  the  same  way  privileged,  and  not 
to  be  recovered  for.  All  actual  damages  for  the  physical 
taking  of  property  must  be  compensated  under  the  statute; 
and  when  the  proceeding  is  instituted  maliciously,  exem- 
plary daniages  can  be  allowed,  at  the  treasonable  discretion 
of  the  jury  under  the  evidence.  This  court  in  Spokane 
Truck  dk  Dray  Co,  v,  Hoefer^  2  Wash.  45  (25  Pac.  Rep. 
1072),  did  not  undertake  to  say  that,  where  the  statute  ex- 
pressly provided  for  them,  punitive  damages  could  not  be 
recovered.  In  such  cases,  the  rules  laid  down  in  those  ju- 
risdictions where  the  doctrine  of  punitive  damages  is  ac- 
cepted should  guide  the  courts  and  juries  of  this  state. 
The  actual  damages  in  this  case,  under  the  pleadings,  con- 
sisted—  (1)  Of  the  costs  and  expenses  of  the  motion  to 
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discharge  the  attachment,  including  the  attorney's  fee  paid 
or  agreed  to  be  paid  therefor,  if  the  same  was  a  reasonable 
fee;  but  if  a  gross  fee  was  paid  or  promised  for  the  whole 
case  in  the  circuit  court  the  fee  for  the  motion  must  be 
apportioned  out  of  that;  and  the  fee  allowed  must  be  no 
more  than  a  reasonable  fee  in  any  event,  to  be  determined 
by  the  court  without  the  intervention  of  the  jury.  (2i 
The  ascertainable  profits  of  the  business  while  the  prop- 
erty was  in  the  possession  of  the  marshal,  under  a  liberal 
construction  of  the  evidence.  (3)  Rent  and  clerk  hire 
during  the  same  time.  (4)  Actual  depreciation  of  the 
value  of  the  goods  by  reason  of  the  marshal's  possession 
and  treatment  of  them,  not  including,  however,  any  fanci- 
ful notion  of  depreciation  because  of  their  having  been  a 
''bankrupt  stock.''  (5)  A  reasonable  attorney's  fee  to 
be  fixed  by  the  court  for  the  prosecution  of  this  action  for 
damages,  not  including  the  trial  already  had  or  the  appeal. 

We  have  passed  upon  this  case,  not  knowing  whether 
the  question  of  malice  would  be  in  it  upon  a  re-trial  or  not; 
and  the  objections  and  exceptions  to  rulings  upon  evidence 
and  instructions  were  so  numerous  and  complicated  that  it 
was  impracticable  to  review  them  singly.  We  believe 
what  has  been  said  will  serve  to  indicate  how  this  court 
regards  the  several  matters  before  it. 

The  judgment  is  reversed,  and  a  new  trial  granted;  the 
respondent  having  leave  to  amend  its  complaint. 

Dunbar,  C.  J.,  Anders  and  Scott,  JJ.,  concur. 

HoYT,  J.  {concurring),  —  I  think  that  the  complaint 
when  fairly  construed,  alleged  the  execution  of  the  bond 
by  the  sureties  as  well  as  the  principal.  As  to  the  other 
(|uestions  discussed,  and  in  the  disposition  of  the  case,  I 
concur. 
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[  No.  7S2.    Decided  May  8,  1893.] 

M.  C.  SouLE,  Respondent^  v.  The  City  of  Seattle, 

Appellant, 

MUNICIPAL  CORPORATIONS  — STREET  IMPROVEMENTS  —  PAYMENT 
OUT  OF  SPECIAL  FUND — LIABILITY   OF  CITY  —  INTEREST. 

Where,  under  authority  of  its  charter,  an  ordinance  of  the  city 
provides  that  certain  classes  of  street  improvements  shall  be  paid 
for  by  special  assessment  against  the  property  fronting  thereon, 
such  provisions  become  a  part  of  the  contract,  and  the  persons  con- 
tracting to  make  such  improvements  must  look  to  payment  from  a 
special  fund;  and  the  remedy  of  the  contractor  remains  the  same 
although  the  charter  provisions  under  which  the  improvement  was 
made  have  been  superseded. 

Where  a  city  has  already  reached  its  constitutional  limit  of  in- 
debtedness, it  has  no  power  to  render  itself  liable  for  the  cost  of 
street  improvements  contracted  for  subsequent  thereto,  even  al- 
though the  city  fails  to  levy  an  assessment  and  provide  a  special 
fund  for  such  improvement,  as  it  is  required  by  ordinance  to  do. 

Where  city  otticials  have  issued  warrants  upon  a  special  fund 
which  was  to  be  collected  from  property  benefited  by  the  construc- 
tion of  street  improvements,  the  city  is  not  liable  for  interest 
thereon,  until  the  delinquency  of  the  assessments  made  for  such  im- 
provements. 

Appeal  from  Superior  Courts  King  County, 

George  Donworth^  and  James  B.  Howe^  for  appellant. 
Blaine  db  De  Vries^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — After  the  decision  of  this  court  in  Wilaon  v, 
Seattle^  2  Wash.  543  (27  Pac.  Rep.  474),  respondent,  as 
assignee  of  the  contractor  for  the  work  on  South  Twelfth 
street,  brought  a  suit  against  the  city,  setting  out  the  facts 
showing  the  issuance  to  his  assignor  of  a  large  number  of 
city  warrants  as  partial  payment  of  his  claim  for  the  work 
done  in  grading,  sidewalking  and  guttering  the  street,  their 
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non-payment,  and  the  failure  of  the  city  to  provide  any 
fund  for  their  payment  by  means  of  a  special  assessment. 
The  complaint  was  addressed  to  the  equity  side  of  the 
court,  and  prayed  judgment  for  the  face  of  the  warrants 
and  interest,  and  for  further  relief  in  equity.  The  judg- 
ment was  for  the  full  amount  claimed,  and  for  a  warrant 
to  be  issued  by  said  city  of  Seattle  as  provided  by  law. 

The  city  appealing  makes  numerous  objections,  the  most 
important  of  which  are  summed  up  in  the  proposition  that  it 
could  in  no  such  event  as  has  here  transpired,  under  the  law, 
be  held  liable  for  the  cost  of  work  done  in  grading  South 
Twelfth  street.  It  is  maintained  that  jj  7  of  the  charter  of 
1886  referred  only  to  repairs  of  streets,  while  §  8  provided 
for  new  grading;  that  §  8  expressed  the  only  power  the 
city  had  to  grade,  and,  as  the  means  therein  mentioned  for 
paying  the  cost  were  local  assessments,  there  was  no  other 
source  to  which  a  contractor  could  look;  that  the  city  was 
the  mere  agent  of  the  property  holders,  and  that  only  to 
the  extent  of  furnishing  oflBcers  to  levy  and  collect  assess- 
ments; and  that  no  liability  could  in  any  event  attach  to 
the  city  at  large,  or,  at  least,  not  until  there  was  a  positive 
refusal  to  make  an  assessment,  or  such  delay  or  other  cir- 
cumstance as  would  lose  to  the  contractor  his  compensation 
for  his  work  and  materials. 

There  are  cases  which  go  to  the  extent  of  holding  that, 
where  there  was  either  lack  of  statutory  power,  or  a  failure 
to  acquire  jurisdiction  of  the  subject  matter,  a  municipal 
corporation  must  be  entirely  absolved  from  paying  such 
claims.  Hunt  v.  City  of  Utica^  18  N.  Y.  442;  Swift  v.OUy 
of  Williavuburgh^  24  Barb.  427;  City  of  Leavenworth  r. 
Rankin^  2  Kan.  357;  Goodrich  v.  City  of  Detroit^  12  Mich. 
279;  Johnso7i  v.  Indianapolis^  16  Ind.  227;  Bond  v.  Mayor. 
etc..  of  Newark,  19  N.  J.  Eq.  376. 

But  it  is  beyond  all  question,  it  seems  to  us,  that  the  city 
in  this  instance  was  not  limited  to  special  assessments  as  a 
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means  of  improving  its  streets  in  any  way  it  saw  fit.  Sec- 
tion 7,  by  its  terms,  covered  every  imaginable  improvement, 
and  for  such  purposes  it  could  borrow  money  under  the 
provisions  of  §  24.  The  authority  of  §  8  was  merely  per- 
missive, and  was  probably  expressed  solely  for  the  reason 
s  that,  unless  expressed,  it  could  have  no  existence.  The 
charter  of  the  city  of  Memphis  contained  the  substance  of 
all  there  was  in  these  two  sections — 7  and  8 — and  in  ref- 
erence to  it,  the  United  States  supreme  court  said: 

''General  power  and  authority  over  the  subject  is  by  law 
given  the  city,  and  the  power  also  vested  in  the  city  to  v%- 
quire  that  the  cost  may  be  assessed  upon  the  adjoining 
owner,  does  not  impair  the  power  of  the  city  itself  to  do 
the  work.  .  The  city  may  require  the  owner  to 

pay,  but  it  is  not  compelled  to  do  so, ' '    City  of  Memphis 
V.  Brawn,  20  Wall.  289-310. 

To  the  same  effect  is  Hitchcock  v.  Galveston,  96  U.  S. 
341.  In  Portland,  etc.,  Mfg,  Co.  v.  East  Portland,  18  Or. 
21  (22  Pac.  Rep.  536),  the  statute  construed  would  seem 
to  read  almost  in  the  form  in  which  appellant  contends 
that  this  one  should  be  construed;  but  the  agreed  price  for 
the  material  used  in  the  improvement  of  the  street  was  held 
to  be  recoverable,  where  wan'ants  had  been  issued  payable 
out  of  a  fund  to  be  collected  from  assessments,  but  the  fund 
had  not  been  provided.  The  concurring  opinion  of  Lord, 
J. ,  is  devoted  to  a  clear  showing  of  the  distinction  between 
the  general  power  to  improve  streets  and  the  special  power 
to  do  so  by  local  assessments.  The  able  dissenting  opinion 
of  Thayer,  J.,  is  based  entirely  upon  the  fact  that  in  his 
view  the  only  power  expressed  was  to  improve  by  local 
assessments. 

But  it  would  not  be  profitable  to  pursue  this  matter  fur- 
ther, since  in  the  case  before  us  there  are  other  elements  in 
it  which  are  decisive. 

Section  8  of  the  charter  contained  little  in  addition  to 
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the  conference  of  power  to  levy  special  assessments;  but 
§  10  gave  the  city  authority,  by  ordinance,  to  presenile  the 
method  of  assessing  and  collecting  such  taxes;  and  the  city^ 
availing  itself  of  its  alternative  authority  in  the  premises, 
bj'  ordinance  737,  adopted  in  1886,  elected  to  make  all  of 
certain  classes  of  street  improvements  by  the  method  of 
special  assessments,  and  regulated  the  proceedings  for  levy- 
ing and  collecting  the  same.  Section  2  of  that  ordinance 
reads  as  follows: 

*' Whenever  the  common  council  of  the  city  of  Seattle 
shall  cause  any  part  of  any  street,  highway  or  alley  therein 
to  be  curbed,  paved,  graded,  macadamized  or  guttered,  or 
any  sidewalk  to  be  constructed  in  any  such  street,  highway 
or  alley,  the  whole  cost  of  such  improvement  shall  be  levied 
and  become  a  lien  upon  the  taxable  real  estate  fronting  on 
the  part  of  such  street,  highway  or  alley  so  improved  and 
within  the  asse.<)sment  district  to  be  established  as  herein- 
after provided. ' ' 

The  eighth  section  provided  that  when  an  assessment  had 
been  ordered  paid  to  a  contractor,  a  duplicate  of  the  roll 
should  be  delivered  to  him,  so  that  he  might  collect  or 
foreclose  in  accordance  with  the  statute.  This  ordinance 
became  a  general  law  of  the  city,  and  was  fair  notice  to  all 
persons  dealing  with  it  in  such  mattei*s,  that  contracts  for 
street  grading  and  sidewalks  would  be  paid  out  of  special 
assessments,  and  not  from  the  street  fund  or  general  fund. 

Again,  at  the  time  this  improvement  was  ordered  and 
the  contract  made,  the  constitutional  restrictions  upon  mu- 
nicipal indebtedness  were  in  force,  and  it  appears  in  the 
case  that  although  the  city  of  Seattle  was  limited  to  one 
and  one-half  per  cent,  on  about  sixteen  millions,  she  already 
had  out  her  obligations  for  upwards  of  four  hundred 
»  thousand  dollars,  an  amount  far  beyond  her  lawful  indebt- 
edness. This  condition  of  things  any  one  contracting  with 
her  was  bound  to  know;  so,  if  ordinance  737  was  not  fully 
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explicit  in  limitiDg  the  recourse  of  the  respoDdent's  assignor 
to  the  special  assessment  to  be  levied  upon  South. Twelfth 
sti-eet  property,  he  must  be  taken  to  have  been  aware  that 
at  the  date  of  his  contract  the  power  of  the  city  to  agree, 
either  expressly  or  impliedly,  or  by  way  of  original  lia- 
bility, or  as  guarantor,  to  pay  him  any  sum  was  completely 
gone,  unless,  perhaps,  by  express  assignment  of  current 
revenue. 

But  the  respondent  endeavors  to  avoid  this  turn  of  affairs 
by  two  arguments:  (1)  That  he  has  a  right  to  recover 
damages  for  the  failure  to  levy  the  assessment  and  procure 
the  fund.  ( 2 )  That  he  had  no  remedy  whatever  when  he 
brought  his  suit. 

On  the  first  point  we  are  not  with  him.  This  is  not  an 
action  against  officers  for  the  neglect  of  a  duty  whereby 
irrepai*able  loss  has  occurred.  If  he  could  recover  at  all, 
it  must  be  upon  the  contract  of  his  assignor,  or  upon  his 
warrants.  The  contract  called  for  payment  ''out  of  a 
special  fund  created  for  that  purpose;^'  and  the  warrants 
directed  the  treasurer  to  pay  them  "out  of  South  Twelfth 
street  improvement  funds,  under  ordinance  No.  1413,  not 
otherwise  appropriated."  No  other  considerations  inter- 
vening, if  the  fund  failed,  the  implied  agreement  would  be 
to  pay  absolutely.  It  is  true  that  the  debt  limits  imposed 
upon  municipal  corporations  are  held  not  to  apply  where 
one  suffers  a  wrong  at  their  hands  which  is  ex  delictu/  but, 
whatever  might  be  held  to  be  the  character  of  this  action, 
it  is  not  based  upon  a  tort,  but  upon  a  voluntary  delin. 
quency.  Plainly,  if  such  cases  as  this  were  to  be  allowed 
to  fall  within  the  principles  governing  accidents  due  to  the 
bad  condition  of  streets,  there  might  as  well  be  an  end  to 
all  restrictive  legislation  upon  the  power  of  cities  to  incur 
debt.  Constitutions  and  acts  of  the  legislature  would  be 
of  as  little  preventive  force  as  cobwebs  in  a  cyclone. 
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Concerning  the  remedy.  Having  contracted  with  Smart, 
the  statute  and  ordinance  737  became  a  part  of  the  con- 
tract, which  neither  the  state  nor  the  city  could  alter  in  any 
substantial  particular  so  as  to  jeopardize  the  payment  of 
the  contract  price  of  the  work.  There  must  be  an  assess- 
ment of  this  property  to  pay  for  this  work,  and  if  the  law 
which  was  a  part  of  this  contract  had  been  entirely  swept 
away  and  no  other  substantial  provision  made,  the  courts 
would  still  be  bound  to  interfere,  even  to  the  extent  of 
themselves  making  and  enforcing  the  assessment  if  there 
were  no  proper  officers  of  the  city  to  perform  that  work. 
But  the  new  city  charter  of  1890,  which  went  into  opera- 
tion pending  the  performance  of  this  contract,  put  no  ob- 
stacles whatever  in  the  way  of  making  such  an  assessment. 
A  change  was  made  in  the  method  of  assessment,  viz.,  from 
valuation  to  frontage,  and  the  city  now  pays  for  street 
intersections;  the  former  was  an  immaterial  change  in  the 
remedy  so  far  as  the  contractor  was  concerned,  but  the 
latter  was  of  interest  to  him  inasmuch  a&  he  might  have  to 
rely  upon  a  fund  which  was  already  overdrawn.  He  was 
'  entitled  to  have  the  assessment  for  the  whole  cost  of  the 
work  spread  over  the  same  property  that  was  liable  for  it 
under  the  law  governing  his  contract. 

The  record  shows  that  after  the  case  of  Wilson  v.  SecUtie 
was  decided,  no  steps  were  taken  looking  toward  a  new 
assessment;  but  an  amendment  to  the  charter,  providing 
for  new  assessments  in  such  cases,  was  made  March  8, 
1892,  after  the  commencement  of  this  action.  An  act  of 
the  legislature  approved  March  9,  1893,  confirmed  this 
amendment  and  provided  a  concurrent  remedy  in  such 
cases;  this  act  went  into  effect  immediately. 

The  delay  in  making  a  new  assessment  for  this  improve- 
ment is  shown  to  have  been  due  to  the  doubt  which  the 
officials  of  the  city  of  Seattle  had  as  to  the  legality  of  such 
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a  proceeding,  even  after  the  adoption  of  the  charter  amend- 
ment, without  special  authority  from  the  legislature.  But 
where,  as  in  this  case,  the  jurisdiction  of  the  corporation 
to  order  and  contract  for  the  improvement  is  unquestioned, 
and  where  that  jurisdiction  was  regularly  exercised,  and 
the  work  was  done,  we  can  discover  no  valid  reason  for 
holding  that  the  power  of  the  city  to  levy  and  collect  the 
assessment  was  exhausted  by  the  abortive  eifort  which  i-e- 
suited  in  the  WUson  case.  The  charter  of  1886  being  per- 
missive, and  having  left  the.  regulation  of  all  details  to  the 
council,  none  of  the  provisions  of  ordinance  737  prescrib- 
ing the  time  within  which  the  several  steps  for  the  assess- 
ment must  be  taken  could  be  said  to  be  mandatory,  unless 
it  be  the  single  one  of  notice  to  property  owners.  But  the 
entire  proceedings  looking  to  the  assessment  having  been 
held  void  for  want  of  the  notice,  the  record  of  an  assessment 
was  cleared,  and  no  person  could  object  if  new  proceedings 
were  instituted  and  regularly  pui*sued.  This  would  not  be 
a  re-assessment  of  property  once  legally  charged,  as  some- 
times occurs  to  make  up  a  deficiency,  but  a  new  proceed- 
ing from  the  beginning,  such  as  has  been  sustained  by 
authority.  Pond  v.  Negvs^  3  Mass.  230;  Hines  v.  Oity  of 
Leavenworth^  3  Kan.  186;  Himmelmann  v,  Cofran^  36  Cal. 
411. 

We  agree  with  the  last  named  case  in  holding  that  it  was 
the  right  of  the  contractor  to  have  a  valid  assessment  laid 
upon  the  property  benefited,  and  this  was  a  right  which 
could  not  be  taken  away  by  a  change  in  the  law  amounting 
to  a  deprivation  of  the  right  to  be  paid,  or  by  any  neglect  or 
failure  of  the  officers  of  the  city.  It  seems,  however,  that 
the  course  of  the  city  in  this  case  has  not  been  one  of  neg- 
lect, except  in  the  matter  of  the  notice  in  the  first  instance. 
After  the  decision  in  the  Wilson  case  the  delay  arose  en- 
tirely from  honest  doubt  as  to  the  law  of  the  case,  in  which 
the  respondent  seems  to  have  shared,  inasmuch  as  he  never 

21—5  WASH. 


322  SOULE  V.  SEATTLE. 

Opinion  of  the  Court — Stilbs»  J.  [6  Wash. 

moved  to  have  a  new  assessment  made.  Under  these  cir- 
cumstances we  do  not  think  the  respondent  was  entitled  to 
the  judgment  awarded  him;  but  in  so  concluding  we  desire 
to  have  it  understood  that  the  controlling  reasons  of  this 
decision  are  the  peculiar  provisions  of  the  charter  of  1886, 
which  left  it  to  the  city  to  regulate  special  assessments,  the 
terms  of  the  contract  with  Smait,  and  the  fact  that  in  June, 
1890,  the  city  of  Seattle  was  prohibited  from  making  an 
open  contract  for  such  street  work,  by  reason  of  the  debt 
limit  of  one  and  one-half  per  cent. ,  which  it  had  largely  ex- 
ceeded. We  leave  it  an  entirely  open  question  whether 
municipalities  may  not,  under  different  circumstances, 
make  themselves  liable  by  omissions  of  the  character  pre- 
sented here. 

Whether  the  action  of  the  mayor,  clerk  and  comptroller 
in  issuing  warrants  to  Smart,  the  contractor,  in  advance  of 
the  collection  of  the  assessment  was  regular  or  not,  we  are 
unable  to  say,  as  the  ordinances  of  the  city  on  this  subject 
are  not  in  the  record.  But,  however  that  may  be,  they  are 
not  entitled  to  even  that  amount  of  consideration  which  at- 
taches to  the  general  warrant  of  such  a  corporation  upon 
its  treasury.  The  contract  in  this  case,  as  has  been  said, 
called  for  payment  out  of  a  special  fund  to  be  created,  but 
no  time  was  stated;  and  a  subsequent  clause  provided  that 
'* warrants"  should  be  issued  to  Smart,  at  the  first  regular 
meeting  of  the  common  council  in  each  month  from  July 
to  December,  inclusive,  for  seventy-five  per  cent,  of  the  con- 
tract price  of  work  completed  during  the  preceding  month, 
and  for  the  balance  at  the  first  meeting  of  the  council  after 
the  completion  of  the  work  and  its  approval  by  the  city 
surveyor.  The  warrants  before  us  were  issued  in  the  last 
four  months,  and  respondent  claimed  and  was  allowed  in* 
terest  at  ten  per  cent,  upon  each  of  them  from  the  date  of 
its  presentation  to  the  treasurer  within  a  few  days  of  its 
issue.     Obviously  this  was  an  error,  even  though  the  city 
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were  fully  responsible,  for  when  the  contract  was  made  it 
must  have  been  understood  that  payment  was  not  due  un- 
til the  special  fund  could  be  realized  upon,  and  this  might 
require  not  only  the  time  limited  by  ordinance  737  for  a 
collection  by  voluntary  payment,  which  ran  to  about  March 
8,  1891,  but  also  the  time  necessary  for  the  foreclosure  of 
the  assessments  where  payment  wa«  not  made  voluntarily. 
Such  portions  of  the  assessments  as  might  be  collected 
from  time  to  time  the  contractor  was  entitled  to  immedi- 
ately; but  no  assessment  of  the  tax  could  be  made  under 
this  ordinance  until  the  work  was  completed;  and  this  the 
contractor  must  have  had  in  mind  when  he  made  his  bid. 
These  ''warrants,"  therefore,  must  be  regarded  as  mere 
partial  certificates  without  negotiable  quality,  showing  the 
right  of  the  holder  to  participate  in  the  fund  to  which  they 
refer  when  it  is  realized.  We  speak  of  the  ''holder,"  be- 
cause the  form  in  which  they  were  put,  the  contract  and 
the  course  of  business  seemed  to  contemplate  that  they^were 
to  pass  by  assignment.  Dorian  v.  City  of  Shreveport^  28 
Fed.  Rep.  287;  Mayor  v.  Bay,  19  Wall.  468. 

Kquity  would  say,  we  think,  that  interest  should  be  paid 
upon  these  warrants  from  the  date  when  the  city  would 
itself  have  been  entitled  to  collect  interest,  that  is,  after  de- 
linquency upon  the  assessment  March  8,  1891,  but  not 
earlier.  Certainly  no  obligation  could  be  laid  upon  the 
city  to  pay  interest  before  that  time,  for  until  then  it  was 
in  no  wise  in  default,  in  any  view  which  could  be  taken  of 
the  case. 

Judgment  reversed,  and  remanded  for  dismissal  of  the 
cause. 

Scott  and  Anders,  Jel.,  concur. 

HoYT,  J. — I  concur  in  the  result,  but  not  in  what  is  said 
as  to  the  right  of  the  city  to  elect  whether  it  will  improve 
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its  streets  by  a  general  tax  or  by  local  assessments,  as  to 
which  question  I  express  no  opinion. 

Dunbar,  C.  J.  {dissenting). — I  dissent.  The  judgment, 
in  my  opinion,  on  every  principle  of  fair  dealing,  is  right, 
and  should  be  aflSrmed. 

ON   PETITION   FOR   RE-HEARING. 

Stiles,  J. — Counsel  for  respondent  in  this  case  urges, 
upon  a  petition  for  re-hearing,  that  this  court  erred  in  as- 
suming as  a  fact  in  its  opinion  heretofore  filed,  that  at  the 
time  of  making  the  contract  for  the  grading  of  South 
Twelfth  street  the  city  of  Seattle  had  reached  its  constitu- 
tional limit  of  indebtedness.  The  facts  are  these:  The  an- 
swer of  the  city  set  up  the  fact  that  the  constitutional  limit 
had  been  i*eached  as  one  of  its  defenses,  and  to  this  defense 
the  plaintiff  interposed  a  demurrer,  which  was  sustained  by 
the  court;  but  upon  the  trial,  notwithstanding  this  defense 
had  been  shut  out,  counsel  for  the  city  offered  to  prove  the 
fact.  Errors  were  assigned  upon  the  action  of  the  court 
in  sustaining  the  demurrer,  and  in  shutting  out  the  proof. 

In  disposing  of  the  case  on  appeal,  this  court  found  the 
action  of  the  court  below  to  be  error,  and  had  that  fact 
been  the  only  point  in  the  case  it  would  have  gone  back 
for  I'e-trial.  But  the  main  point  upon  which  the  case  was 
decided  was  that  the  respondent  had  mistaken  his  remedy, 
by  reason  of  the  fact  that  his  contract  with  the  city  was  of 
such  a  character  that  it  would  not  justify  the  charge  of 
negligence  against  the  city  until  it  had  been  fully  moved 
to  levy  and  collect  a  local  assessment  to  pay  for  the  work. 
This  ground  alone,  in  our  judgment,  authorized  the  dis- 
missal of  the  case.  The  other  matters  discussed  were  in 
the  case,  but  were  not  absolutely  necessary  to  its  decision 
upon  the  merits.  It  cannot  be  questioned  that,  in  argu- 
ment,* we  were  justified  in  assuming  the  fact  of  the  city's 


SEATTLE  OPERATING  CO.  v.  CAVANAUGH.        326 

May,  1898.]  Opinion  of  the  Court —Stiles,  J. 

1 , 

having  reached  its  debt  limit  to  be  true,  since  the  demurrer 
of  the  plaintiff  to  the  answer  on  that  subject  was  an  admis- 
sion of  the  truth  of  the  fact  as  alleged.     We  are  entirely 
satisfied  with  the  disposal  of  the  other  points. 
The  petition  for  re-hearing  is  denied. 

HoYT,  Scott  and  Anders,  JJ.,  concur. 


[No.  770.    Decided  May  8, 1803.] 

Seattle  Operating  Company,  Appellant^  v.  J.  J.  Cava- 

NAUGH,   HaTTIE  CavANAUGH  AND  NICHOLAS  KrIER,  Re- 

spondents. 

LANDLORD  AND  TENANT  —  UNLAWFUL  DETAINER  — SUFFICIENCY  OF 

EVIDENCE. 

The  verdict  of  the  jury  for  defendant  in  an  action  of  unlawful 
detainer  will  not  be  disturbed,  where  the  relation  of  landlord  and 
tenant  is  not  clearly  established  by  the  evidence.  (Hoyt,  J.,  dis- 
sents). 

Appeal  from  Superior  Courts  King  County. 

And/rew  F.  Burleigh^  for  appellant. 
Ronald  cfe  PileH.^  for  respondents. 

Tlie  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  appellant,  a  corporation,  brought  an 
action  of  unlawful  detainer  under  the  act  of  March  27, 
1890,  to  recover  rent  for,  and  possession  of,  a  tract  of  land 
in  the  city  of  Seattle  upon  the  tide  flats  in  front  of  that 
city.  The  premises  in  controversy,  up  to  the  time  of  the 
fire  in  1889,  had  been  occupied  and  used  by  the  Columbia 
&  Puget  Sound  Railroad  Company,  a  corporation,  which 
had  theretofore  wharfed  over  a  portion  of  the  tide  flats 
which  was  occupied  by  its  tracks,  and  other  portions  were 
used  by  it  in  connection  with  a  saw  mill,  for  the  storage  of 
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logs,  making  up  of  rafts,  and  unloading  of  scows,  etc. 
After  the  fire  the  railroad  company  agreed  with  one  Gral- 
ligher  to  lease  to  him,  or  some  one  to  be  designated  by 
him,  a  portion  of  the  tide  flat  area  claimed  by  it  according 
to  boundaries  thereafter  to  be  surveyed  and  established. 
The  lease  was  to  run  for  a  term  of  years  from  a  time  to 
begin  in  the  future.  Before  this  lease  was  made,  however, 
Galligher  leased  a  portion,  viz.,  that  which  is  herein  sued 
for,  to  the  respondent  J.  J.  Cavanaugh  and  another,  who 
took  possession  and  built  a  house  on  the  premises.  This 
lease  to  Cavanaugh  was  executed  about  December  11, 
1889,  and  the  lessees  paid  rent  to  Galligher  until  about 
November  30,  1890,  from  whioh  time  thisy  refused  to  pay 
any  rent. 

The  facts  thus  far  would  seem  to  bring  the  case  within 
that  of  Hall  iic  Paidson  Furniture  Co,  v,  Wilbur^  4  Wash. 
644:  (30  Pac,  Rep.  ()66),  were  Galligher  the  plaintiff.    But 
on  January  1,  1890,  the  railroad  company,  at  the  request 
of  Galligher,  executed  and  delivered  to  the  appellant  a 
lease  in  writing  for  the  term  of  five  years;  and,  in  October 
following,  appellant  sought  to  have  the  respondents  Cava- 
naugh and  wife  accept  from  it  a  new  lease.     Negotiations 
begun  to  that  effect  in  September  or  October,  1890,  were 
continued  for  some  time,  and  resulted  in  the  execution  of 
a  lease  by  the  operating  company,  and,  as  it  is  maintained 
by  it,  the  acceptance  of  the  lease  by  the  Cavanaughs.    Mrs. 
Cavanaugh  was  then  in  Texas.     The  lease  was  in  duplicate, 
and  was  executed  bv  her  husband  before  it  was  sent  to  her. 
She  executed  it  in  Texas,  and  it  was  then  returned  by  her 
to  E.  P.  Edsen,  esq. ,  who  was  the  attorney  for  herself  and 
her  husband  in  the  transaction.     Edsen  did  not  deliver  it 
to  either  party,  but  retained  it  in  his  possession.     There 
were  other  facts  which  made  it  proper  and  necessary  that 
the  question  whether  the  execution  of  this  lease  was  ever 
consummated  should  be  left  to  the  jury.     In  view  of  the 
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fact  that  this  was  an  action  of  unlawful  detainer,  it  was 
necessary  that  the  conventional  relation  of  landlord  and 
tenant  should  be  clearly  established  between  the  parties 
before  the  jury  could  be  able  to  say  that  the  defendants 
were  p^uilty*  The  instructions  of  the  court  in  this  par- 
ticular are  not  complained  of,  and,  the  question  having 
been  fairly  submitted  to  the  jury  upon  that  point,  we  are 
not  disposed  to  disturb  the  iSnding. 
Judgment  is,  therefore,  affirmed. 

Du:nbar,  C.  J.,  and  Scott,  J.,  concur. 

Anders,  J.,  not  sitting. 

HoYT,  J.  {dissenting),  —  I  am  unable  to  agree  in  the 
affirmance  of  the  judgment  in  this  case.  If  the  lease  made 
by  the  appellant  was  inoperative  for  want  of  delivery  or 
acceptance  by  the  respondents,  the  one  made  by  Galligher 
still  remained  in  force,  and  the  appellant  under  all  the  cir- 
cumstances of  the  case  should  be  held  to  be  the  owner 
thereof,  and  entitled  to  enforce  its  terms  as  against  the  re- 
spondents, and  as  the  proof  showed  a  violation  of  the  terms 
thereof  a  cause  of  action  was  established  in  favor  of  the  ap- 
pellant, and  it  should  have  had  judgment  in  its  favor. 


[  No.  577.    Decided  May  9,  1893.] 

Anna  Carter,   Respondent^  v.  E.  D.  Davis,  Appellant, 

EXEMPTIONS  — ABSCONDING   HOUSEHOLDEK. 

Where  a  person  has  left  the  state  with  intent  to  defraud  his  cred- 
itors his  property  is  not  exempt  from  attachment,  and  his  wife 
cannot  claim  the  statutory  exemption  in  his  behalf. 

Appeal  from  Superior  Courts  Skagit  County, 
Million  i&  Houser^  for  appellant. 


1 
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The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  by  the  respondent 
to  recover  certain  property  in  the  possession  of  the  appel- 
lant, who,  as  sheriff  of  Skagit  county,  levied  upon  and 
took  the  same  into  his  custody  by  virtue  of  certain  writs 
of  attachment  issued  out  of  the  superior  court  of  said 
county  in  certain  actions  therein  pending  against  one  R.  P. 
Carter,  the  husband  of  the  respondent;  and  also  to  recover 
certain  moneys,  being  the  proceeds  of  attached  property 
sold  by  the  appellant  by  order  of  court.  That  the  writs, 
by  virtue  of  which  the  property  was  seized,  were  reg- 
ular and  valid  upon  their  face  was  not  disputed.  Nor 
did  the  respondent  claim  to  be  the  owner  of  the  property 
attached,  except  a  portion  thereof,  in  her  own  right.  But 
she  based  her  right  of  recovery  upon  the  alleged  ground 
that  the  property  was,  by  law,  exempt  from  execution  or  * 
attachment,  and  that  the  appellant  was  therefore  wrong- 
fully in  possession  of  it.  The  testimony  is  not  in  the 
record,  but  the  facts,  as  found  by  the  court,  were  agreed 
upon  between  the  respective  parties,  except  as  to  the  own- 
ership of  certain  property  claimed  to  be  the  separate  prop- 
ei*ty  of  the  respondent,  which  question  was  submitted  to  a 
jury  upon  special  interrogatories,  and  determined  in  favor 
of  the  respondent.  Upon  the  facts  so  found  and  agreed 
upon,  the  court  rendered  judgment  in  favor  of  the  respond- 
ent and  against  the  appellant  for  the  possession  of  the 
property  in  controversy  and  for  costs.  The  appellant  con- 
tends that  this  judgment  is  unsupported  by  the  findings  of 
fact  and  is  contrary  to  law. 

The  findings  of  fact,  which  are  not  altogether  as  full,  ex- 
plicit and  consistent  as  they  might  have  been  made,  show 
that  the  respondent  and  R.  P.  Carter  are  husband  and 
wife,  have  no  children,  and  are  engaged  in  the  business  of 
farming;  that  on  December  1,  1891,  the  appellant,  acting 
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under  the  direction  of  certain  writs  of  attachment  against 
the  property  of  the  said  R.  P.  Carter,  levied  upon  and  took 
into  his  possession  certain  described  live  stock,  consisting 
of  horses,  mules  and  neat  cattle,  together  with  other  prop- 
erty in  controversy;  that  on  January  4,  1892,  the  appel- 
lant, by  order  of  court,  sold  a  portion  of  the  property  so 
levied  upon,  to  wit,  two  horses  named  ''Big  Nellie"  and 
*' Fannie,"  for  which  he  received  the  sum  of  one  hundred 
and  sixty-five  dollars,  and  also  all  the  balance  of  the  live 
stock  above  mentioned  (except  one  cow,  and  two  calves, 
which  were  claimed  and  received  by  the  respondent  at  the 
time  of  the  sale),  for  which  he  received  more  than  two 
hundred  and  fifty  dollars;  that  fifty  day8  prior  to  said  sale, 
the  said  R.  P.  Carter  absconded  and  left  the  State  of  Wash- 
ington, with  intent  to  defraud  his  creditors;  that  after- 
wards, and  on  January  19,  1892,  the  respondent  ''acting 
for  the  said  R.  P.  Carter  and  in  his  absence,"  duly  and 
legally  claimed  of  the  appellant  as  exempt  from  attach- 
ment and  sale,  and  as  being  community  property  of  the  re- 
spondent and  the  said  R.  P.  Carter,  certain  household 
goods  and  fuiiiiture  not  now  involved  in  this  litigation, 
and  not  exceeding  one  hundred  and  fifty  dollars  in  value; 
also  two  hundred  and  fifty  dollars  in  coin,  the  proceeds  of 
the  sale  of  live  stock,  selected  in  lieu  of  the  exemptions 
provided  for  in  subdivision  4  of  §  486  of  the  Code  of  Civil 
Procedure,  and  also  the  sum  of  one  hundred  and  sixty-five 
dollars,  the  proceeds  derived  from  the  sale  of  the  horses 
•'Big  Nellie"  and  ''Fannie"  as  aforesaid,  together  with 
other  property  claimed  to  be  her  separate  property  and  not 
subject  to  attachment  and  sale,  and  then  in  the  possession 
of  appellant. 

From  the  above  statement  of  the  facts  as  presented  in 
the  record,  it  will  be  observed  that  it  does  not  appear  that 
the  respondent  was  a  householder  residing  in  this  state  at 
the  time  of  the  levy  of  the  attachment,  and,  as  such,  en- 
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titled  to  the  benefits  of  the  exemption  luw.  Nor  does  it 
appear  that  she  intends  to  carry  on  the  business  of  farming 
in  the  absence  of  her  husband.  But  it  does  appear  that 
in  chiiming  the  property  in  question  as  exempt,  she  Tvas 
acting  for  R.  P.  Carter  in  his  absence.  Now,  conceding 
that  R.  P.  Carter  was  a  householder  at  the  time  of  the 
levy,  and  it  appearing  that  his  family  consisted  of  his  wife, 
the  respondent,  only,  he  had  a  right  as  such  householder, 
if  entitled  to  any  exemption  whatever,  to  retain  one  bed 
and  bedding,  and  other  household  goods  and  utensils  and 
furniture,  such  as  he  might  select,  but  not  exceeding  five 
hundred  dollars  coin  in  value.  Code  Proc,  ^486,  subd.  3. 
The  respondent,  as  his  representative,  selected  the  "bed 
and  bedding"  and  certain  other  household  goods,  utensils 
and  furniture  not  exceeding  one  hundred  and  fifty  dollars 
in  value,  none  of  which  was  levied  upon  by  the  appellant, 
and  then  demanded  of  appellant,  in  lieu  of  other  property 
of  like  character  which  was  not  selected,  and  perhaps  not 
even  possessed  by  her  husband,  two  hundred  and  fifty  dol- 
lars, the  proceeds  of  the  sale  of  the  live  stock  above  men- 
tioned, none  of  which  was  claimed  to  be  exempt  at  all,  and 
also  the  sum  of  one  hundred  and  sixty-five  dollars,  the  pro- 
ceeds derived  from  the  sale  of  the  two  hoi^ses,  *'Big  Nel- 
lie" and  '* Fannie."  The  claim  to  this  two  hundred  and 
fifty  dollars,  in  the  hands  of  the  sheriff,  is  manifestly  un- 
founded in  law.  The  section  of  the  statute  referred  to 
authorizes  the  selection  of  "other  household  goods,  uten- 
sils and  furniture,"  and  prescribes  the  method  and  by 
whom  such  property  may  be  selected,  but  confers  no  right 
to  retain  or  select  other  property  of  a  diffei*ent  character, 
in  lieu  of  that  authorized  to  be  selected  and  retained. 

But  it  is  claimed  by  the  appellant  that  in  no  event  can 
the  judgment  in  this  action  be  sustained,  for  the  reason 
that  the  legislature  has  expressly  provided  that  the  prop- 
erty of  a  person  who  has  left  the  state  with  intent  to  de- 
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fraud  his  creditors  shall  not  be  exempt  from  execution  or 
attachment.  Code  Proc,  §489.  Such  being  the  law,  the 
judgment  must  be  reversed,  irrespective  of  other  consider- 
ations, unless  the  respondent  has  shown  that  she  has  some 
right  or  interest  in  the  property  claimed  on  behalf  of  her 
husband,  beyond  that  which  could  be  asserted  by  him. 
And  we  are  unable  to  perceive  that  she  has  done  so.  The 
husband  himself  could  only  claim  the  property  in  contro- 
versy as  a  householder  and  a  farmer,  but  having  absconded 
he  lost  all  right  of  exemption  in  either  capacity.  And 
what  the  husband  could  not  do  the  respondent  could  not 
do  for  him,  as  his  agent  or  representative.  *  His  rights  can 
in  no  way  he  enlarged  by  the  mere  fact  that  the  statute- 
permits  his  wife  to  select  as  exempt  in  his  absence  such 
property  as  he  might  select  if  personally  present. 

But  the  court  finds  as  a  fact  that  a  certain  portion  of  the 
property  in  dispute  is  the  separate  property  of  the  re- 
spondent, and  that  finding,  for  the  purposes  of  this  case, 
must  be  taken  as  true.  Our  conclusion,  therefore,  is,  with- 
out discussing  the  remaining  questions  raised  by  the  ap- 
pellant, that  the  judgment  of  the  court  below  must  be 
reversed,  except  that  portion  thereof  referring  to  the  spe- 
cific separate  property  of  the  respondent,  as  to  which  it 
must  be  affirmed. 

The  cause  is  accordingly  remanded  to  the  lower  court, 
with  directions  to  modify  the  judgment  heretofore  entered 
and  to  enter  judgment  for  the  respondent  for  the  posses- 
hion  of  the  property  described  in  paragraph  5  of  the  find- 
ings of  fact  herein.     The  appellant  will  recover  costs. 

Stiles,  Hoyt  and  Scott,  JJ.,  concur. 
Dunbar,  C.  J.,  dissents. 
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[No.  750.    Decided  May  9. 1893.] 

Columbia  &  Puget  Sound  Kailroad  Company,  Appd- 
lanty  V.  The  City  of  Seattle,  Respondent. 

MUNICIPAL  CORPORATIONS  — STREETS  OVER  TIDE   LANDS. 

6    332 

^2  ^^'*  Under  the  constitution  and  laws  of  this  state  cities  of  the  first 

17  ^  class  have,  as  against  private  parties,  the  absolute  right  to  extend 
their  streets  over  and  across  the  tide  lands  lying  within  their  corpo- 
rate limits,  subject  only  to  the  rights  of  navigation  in  the  waters 
covering  such  tide  lands. 

Where  a  city,  by  an  ordinance  regularly  passed,  recognizes  the 
existence  of  a  street  over  a  certain  portion  of  tide  land,  and  pro- 
vides for  the  widening  and  extension  thereof,  and  the  city,  by  its 
proceedings,  is  estopped  to  deny  that  such  location  is  a  street,  such 
location  must  be  held  to  be  a  street  as  to  the  public  generally,  and 
no  private  person  can  question  the  city's  right  to  establish  it. 

(Stiles  and  Anders,  J  J.,  dissent.) 

Appeal  from  Superior  Courts  King  County. 

Andreio  F.  Burleigh.,  for  appellant. 

George  DonwortK  and  James  B.  Howe.,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  The  only  question  involved  in  this  case  is  as 
to  whether  or  not  a  certain  part  of  the  tide  lands  within 
the  corporate  limits  of  the  city  of  Seattle  is  a  public  street 
of  said  city.  If  it  is,  the  judgment  of  the  court  l)elow  must 
be  affirmed,  and  if  it  is  not,  it  must  be  reversed. 

Respondent  relies  upon  each  of  several  grounds  as  being 
effectual  to  constitute  it  a  street,  but  in  view  of  a  division 
of  the  court  upon  some  of  the  questions  thus  presented,  but 
a  single  one  will  be  stated  here,  that  alone,  in  the  opinion 
of  the  majority  of  the  court,  being  sufficient  to  determine 
the  controversy  between  the  parties. 

Bv  the  constitution  and  laws  of  the  state,  cities  of  the 
first  class  are  given  the  right  to  project  or  extend  their 
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streets  over  and  across  any  tide  lands  within  their  corpo- 
rate limits,  and  along  or  across  the  harbor  areas  of  such 
cities.  The  provision  of  the  constitution  is  not  as  compre- 
hensive as  this;  it  only  empowers  such  corporations  to  ex- 
tend their  streets  to  and  across  the  harbo:*  area.  But  this 
provision,  interpreted  and  supplemented  in  the  light  of  the 
action  of  the  legislature  as  above  stated,  in  our  opinion, 
confers  full  power  upon  such  cities  to  extend  any  of  their 
streets  over  any  of  the  tide  lands  within  their  corporate 
limits.  The  legislation  above  referred  to  was  enacted  at 
the  same  session  of  the  legislature  which  enacted  the  law 
which  recognizes  in  an  occupier,  improver  or  shore  land 
owner  any  right  in  such  tide  lands.  It  follows  that  the 
acts  must  be  interpreted  together,  and  in  the  light  of  the 
constitutional  provision  as  to  the  right  of  cities  to  extend 
their  streets  over  tide  lands.  And  construing  all  these 
provisions  together  it  seems  to  us  that  the  rights  conferred 
upon  such  cities  by  such  constitutional  provision  and  such 
legislation  must  be  held  to  be  paramount  to  those  of  private 
parties.  From  this  it  follows  that  the  city  had  the  absolute 
right  to  extend  any  of  its  streets  over  the  tide  lands,  sub- 
ject enly  to  the  superior  right  of  the  use  of  the  watera  for 
purposes  of  navigation. 

Such  being  the  case,  the  only  question  left  for  us  to  de- 
cide is  as  to  whether  or  not  the  city  has  in  fact  extended 
Second  street  over  the  location  in  controversy.  In  our 
opinion  the  proof  shows  that  it  has.  It  appears  therefrom 
that  an  ordinance  was  regularly  passed  which  clearly  rec- 
ognized the  existence  of  a  street  over  a  portion  of  the 
location,  and  provided  for  its  widening  and  extension  as 
such  street.  Enough  was  done  by  this  ordinance  and 
under  it  to  estop  the  city  from  setting  up  the  fact  that  the 
location  in  question  was  not  a  street.  It,  therefore,  be- 
came a  street  as  to  the  city  and  the  public  generally.  And 
as,  under  the  legislation,  no  private  person  had  any  inter- 


334  COLUMBIA.  ETC..  R.  R.  CO.  v.  SEATTLE. 

Dissenting  Opinion — Stilbs,  J.  [6  Wash. 

est  which  would  authorize  him  to  question  the  right  of  the 
city  to  establish  such  street,  it  must  be  held  that  by  such 
action  on  the  part  of  the  city  the  location  became  a  part  of 
Second  street. 

We  do  not  now  decide  as  to  the  right  of  the  city  to  lay 
out  upon  the  tide  lands  a  street  which  is  not  a  direct  ex- 
tension of  an  existing  street  on  the  upland.  But  we  do 
decide  that,  under  the  constitutional  provision  and  the  act 
of  the  legislature  above  referred  to,  a  city  can  extend  any 
of  its  streets  in  a  direct  course  across  the  tide  lands,  and 
that  when  it  has  done  so  no  private  person  can  prevent  its 
taking  possession  of  and  improving  the  same. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Stiles,  J.  {dissenting). — The  foregoing  opinion  does 
not  make  any  reference  to  what  I  consider  the  most  vital 
point  in  the  case,  and  the  point  which  ought  to  cause  a  re- 
versal.  All  other  questions  aside,  the  appellant  showed 
that  it  had  been  in  possession  of  these  tide  lands  for  many 
years  with  its  railroad  tracks  and  machine  shops,  all  of 
which  it  had  constructed  on  piles.  The  premises  consti- 
tuted a  railroad  wharf,  and  the  respondent,  without  any 
regard  to  the  appellant's  improvements,  and  to  the  destruc- 
tion of  some  of  them,  was  proposing  to  open  a  street  when 
this  injunction  suit  was  brought. 

Whatever  may  be  said  as  to  the  proper  construction  of 
art.  15,  §3  of  the  constitution,  authorizing  cities  to  extend 
streets  to  the  '* harbor  areas,"  I  am  satisfied  that  the  legis- 
lature, by  the  act  of  1890,  authorizing  cities  to  project  or 
extend  their  streets  over  tide  lands,  did  not  for  one  moment 
contemplate  that  the  rights  of  "improvers"  of  tide  lands 
should  be  taken  away  in  the  opening  of  streets,  withoat 
compensation  to  the  owners.  The  general  legislation  in 
the  state  contradicts  any  such  proposition.  The  act  of  the 
same   j^ear   concerning   school    lands   carefully  protected 
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every  improver  of  them,  so  that  he  could  not  be  dispos- 
sessed until  his  improvements  were  paid  for,  even  though 
he  were  a  mere  squatter  (WUJces  v.  Hunt^  4  Wash.  100, 
29  Pac.  Rep.  830);  and  so,  in  dealing  with  tide  lands, 
while  the  same  liberality  was  not  manifested,  by  requiring 
purchasers  of  these  lands  to  pay  for  improvements  which 
they  had  not  themselves  placed  there,  the  right  of  preemp- 
tion was  given  to  improvers,  which  was  not  given  to  settlers 
on  school  lands.  In  degree,  the  liberality  was  equal.  But 
this  decision  practically  holds  that  improvers  of  tide  lands 
have  no  rights  when  their  improvements  happen  to  lie  in 
the  course  of  a.  street  extension. 

The  act  of  February  28,  1890  (Laws,  p. 733),  declaring 
all  streets  in  incorporated  cities  which  extended  from  high 
tide  into  the  navigable  waters,  public  highways,  only  ap- 
plied to  improved  ways,  not  to  imaginary  ones.  There 
can,  in  the  nature  of  things,  be  no  such  thing  as  a  street  in 
navigable  waters,  unless  it  is  in  the  shape  of  a  causeway  of 
wood,  iron,  stone,  earth,  or  something  equivalent. 

I  hold  that  the  power  to  project  and  extend  streets  over 
tide  lands  granted  by  the  thirty* seventh  paragraph  of  the 
act  of  March  24,  1890,  to  cities  of  the  iii*st  class,  was  in- 
tended to  have  precisely  the  same  application  to  private 
persons  as  the  seventh  paragraph,  which  authorized  them 
to  lay  out,  open  and  extend  streets,  alleys,  etc.,  and  of  the 
eighth,  which  authoiized  them  to  change  the  grade  of 
streets.  They  can  do  none  of  these  things  without  com- 
pensation to  the  owner  of  property  taken  or  damaged,  and 
as  the  right  of  preemption  inuring  to  a  tide  land  improver 
is  certainly  property,  he  should  be  equally  protected.  The 
act  of  March  21th  was  passed  with  an  emergency  clause, 
and  went  into  effect  at  once.  The  tide  land  act  was  passed 
two  days  later;  and  if  there  is  any  conflict  between  the  two 
the  latter  should  prevail. 

Anders,  J.,  concurs. 
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[No.  901.    Decided  May  10, 1898.] 

E.  C.  Neufelder,  Assignee^  Appellant^  v.  The  German 
American  Insurance  Company,  Respondent. 

FOREIGN  CORPORATIONS  —  GARNISHMENT  IN  ANOTHER  STATE  — DE- 
FENSE TO  ACTION  ON  POLICY. 

Where  a  foreign  fire  insurance  company  has  been  garnished  in 
another  state  upon  its  indebtedness  to  a  citizen  of  this  state  upon 
its  policy  of  insurance,  such  fact  is  a  good  defense  to  an  action  in 
this  state  against  the  corporation. 

Appeal  from  Superior  Cowrt^  King  County, 

Strudwiok^  Peters  <&  Van  Wyck^  for  appellant 
Stratton^  Lewis  cfe  Oilman^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  by  the  appellant 
to  recover  from  the  respondent  the  sum  of  $1,000  alleged 
to  be  due  upon  a  policy  of  fire  insurance  issued  by  the  re- 
spondent to  one  C.  H.  Knox,  the  assignor  of  the  appellant. 
The  respondent  is  a  corporation  incorporated  and  existing 
under  the  laws  of  the  State  of  New  York,  and,  at  the  time 
of  issuing  the  policy  under  consideration,  was  lawfully  au- 
thorized to  transact  business  in  this  state.  It  also  carried 
on  business  in  Oregon,  California  and  other  states  and  ter- 
ritories on  the  Pacific  coast,  and  had  a  general  agent  for 
the  management  of  its  business  in  all  of  said  states  and 
territories,  including  Washington,  whose  office  was  at  San 
Francisco,  in  the  State  of  California.  Its  funds  for  the 
payment  of  losses  were  kept  by  this  general  agent,  or  man- 
ager, at  San  Francisco,  and  disbursed  by  him  as  occasion 
required,  the  local  agents  in  the  several  states  having  no 
authority  to  pay  or  settle  for  losses  except  by  his  special 
instructions.     On   September   11,   1890,  the   respondent 
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issued  a  policy  of  insurance  whereby  it  insured  C.  H.  Knox 
against  loss  or  damage  by  fire  to  the  amount  of  $1,000  on 
a  stock  of  merchandise  belonging  to  him,  or  in  which  he 
was  interested,  in  Seattle,  from  the  11th  day  of  Septem- 
ber, 1890,  to  the  11th  day  of  September,  1891,  which 
policy  was  duly  executed  by  the  respondent  through  its 
president  and  secretary  in  the  State  of  New  York,  and 
countersigned  by  its  duly  authorized  agent  in  the  city  of 
Seattle  and  by  said  agent  there  delivered  to  said  Knox. 
On  the  19th  day  of  September,  1890,  the  property  so  in- 
sured was  destroyed  by  fire,  and  the  loss  Was  duly  adjusted 
at  the  sum  of  $1,000.  On  the  25th  day  of  October,  1890, 
the  assured  made  a  general  assignment  for  the  benefit  of 
his  creditoi*s,  in  accordance  with  the  insolvency  laws  of  this 
state,  to  the  appellant,  who  accepted  the  trust  and  dul}'' 
qualified  as  assignee. 

After  the  loss  occurred,  and  prior  to  the  assignment  of 
Knox  to  the  appellant,  certain  creditors  of  Knox  residing 
in  San  Francisco  commenced  actions  in  the  superior  court 
of  the  city  and  county  of  San  Francisco,  to  recover  the 
amounts  due  them,  and  caused  the  debt  due  from  the  re- 
spondent to  Knox  upon  the  insurance  policy  to  be  attached, 
in  accordance  with  the  laws  of  California,  by  delivering  a 
copy  of  the  writs  of  attachment  to  one  Grant,  the  general 
agent  of  the  company,  together  with  a  notice  that  the  debt 
owing  by  respondent  to  the  said  Knox  was  attached  in 
pursuance  of  said  writs.  The  respondent  admits  its  lia- 
bility on  the  policy  upon  which  this  action  was  brought, 
and  does  not  seek  to  evade  the  payment  of  the  sum  due, 
but  contends  that  the  levy  of  the  garnishment  process  in 
California  prior  to  the  time  of  the  assignment  to  the  appel- 
lant is  a  bar  to  this  action.  Knox  is  a  resident  of  this 
state,  and  no  personal  service  was  made  upon  him,  nor  did 
he  enter  an  appearance  in  either  of  the  actions  in  the  State 

22—6  WASH. 
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of  California  in  which  the  attachments  were  levied.  The 
service  of  summons  was  made  by  publication,  in  the  mao- 
uer  and  for  the  length  of  time  provided  by  the  laws  of 
California.  Upon  the  facts  found,  concerning  which  there 
is  no  controversy,  the  court  below  entered  judgment  in 
favor  of  the  respondent,  and  the  question  for  our  determina- 
tion on  this  appeal  is  whether  or  not  the  court  committed 
error  in  so  doing. 

It  is  contended  by  the  appellant  that  the  California  court 
never  obtained  jurisdiction  of  the  debt  owing  by  the  re- 
spondent to  Knox,  because  the  sitvs  of  the  debt  was  either 
at  the  domicile  of  the  creditor  or  at  the  domicile  of  the 
debtor,  and  in  either  event  was  not  within  the  jurisdiction 
of  the  court.  And  the  argument  is  that  the  claim  of  Knox 
against  the  insurance  company  is  personal  property,  and, 
as  such,  follows  the  person  of  the  owner,  but  that  if  its 
sitxcs  was  at  the  domicile  of  the  debtor,  still  it  was  in  this 
state  and  not  in  California,  for  the  reason  that  the  policy 
of  insurance  was  executed  here,  by  a  company  doing  busi- 
ness here,  and  whose  domicile  was  therefore  here  for  all 
purposes  connected  tlierewith,  and  especially  for  the  pur- 
pose of  suit  upon  the  contract. 

It  is  conceded  by  the  respondent  that  b}'  establishing 
agencies  and  doing  business  here  and  appointing  an  agent 
upon  whom  service  of  process  should  be  made,  as  required 
by  our  statute,  it  became  amenable  to  all  the  law»  of  this 
state  concerning  foreign  corporations,  including  the  liabil- 
ity to  be  sued  for  the  enforcement  of  its  obligations.  And 
it  is  not  contended  by  the  respondent  that  the  proeeedings 
in  the  California  court  are  entitled  to  any  faith  or  credit 
here  if  that  court  had  not  jurisdiction  of  the  re^>oiid«it 
and  of  the  debt  attempted  to  be  garnished  there.  It  is 
well  settled  that  if  a  court  has  neither  jurisdiction  of  tiie 
person  of  the  defendant  nor  of  his  property,  it  has  nothing 
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before  it  upon  which  it  can  adjudicate,  and  that  any  judg- 
ment it  noay  render  under  such  circumstances  is  of  no  valid- 
ity whatever.    Pennoyer  v.  Neff^  95  U.  S.  714. 

But  it  is  not  necessary,  in  order  that  a  valid  judgment 
may  be  rendered,  that  both  the  person  and  property  of  the 
defendant  be  within  the  territorial  jurisdiction  of  the  court. 
If  property  is  attached,  and  the  defendant  is  not  personally 
served,  and  does  not  appear,  and  publication  of  the  sum- 
mons is  duly  and  regularly  made,  the  court  has  jurisdiction 
to  render  a  judgment  personal  in  form,  but  which  affects 
only  what  is  attached.  But  such  judgment  will  not  author- 
ize an  execution  against  any  other  property,  nor  can  it  be 
made  the  basis  of  an  action  against  the  defendant.  Drake, 
Attachment  (7th  ed.),  §5;  Cooper  v,  Reynolds^  10  Wall. 
308. 

The  first  inquiry,  therefore,  is,  was  the  property  of  Knox 
attached  by  the  service  of  the  writ  and  notice  upon  the  re- 
spondent at  San  Francisco  i  And,  there  being  no  question 
as  to  the  regularity  of  the  garnishment  proceedings,  the 
answer  must  depend  upon  whether  or  not  the  respondent 
and  the  debt  owing  by  it  to  the  attachment  defendant  were 
within  the  jurisdiction  of  the  court.  There  is  no  question 
but  what  the  money  to  pay  the  debt  was  in  the  possession 
of  the  respondent  at  San  Francisco,  although  the  particular 
sum  required  had  not  been  set  apart  for  that  purpose  prior 
to  the  service  of  the  garnishment  process.  The  laws  of 
California  provide  that  any  credit  or  other  personal  prop- 
erty in  the  possession  or  under  the  control  of  any  person, 
or  debts  owing  to  the  defendant,  may  be  attached  in  the 
manner  therein  prescribed.  See  Deering's  Code  Civ.  Proc., 
§§  542,  543,  544.  And  under  such  a  statute  there  is  no 
doubt  that  a  resident  may  be  charged  as  garnishee  in  re- 
spect of  a  debt  he  owes  to  a  non-resident.  But  a  non-resi- 
dent is  not  subject  to  garnishment  unless,  when  garnished, 
he  have,  in  the  state  where  the  action  is  pending,  and  the 
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attachment  is  obtained,  property  of  the  defendant  under 
his  control,  or  he  be  bound  to  pay  the  defendant  money, 
or  to  deliver  to  him  goods  at  some  particular  place  in  that 
state.  Hawes,  Jurisdiction  of  Courts,  §253;  2  Drake,  At- 
tachment ( 7th  ed. ),  §  474,  and  cases  cited. 

But  it  is  claimed  by  the  learned  counsel  for  the  appel- 
lant that  this  rule  is  not  applicable  in  this  case  for  the 
reason,  as  already  stated,  that  the  respondent  cannot  be 
deemed  to  have  a  domicile  other  than  in  this  state,  in  re- 
spect to  business  transacted  hei*e,  and  for  the  further 
reason  that  the  debt  sought  to  be  attached  is  and  always 
has  been  at  the  domicile  of  the  creditor  in  this  state. 

As  to  the  validity  of  the  policy  of  insurance,  if  that  were 
in  issue,  we  should  say  that  the  contract  should  be  inter- 
preted by  the  laws  of  this  state.  1  May  on  Insurance,  §  66; 
Wharton,  Conflict  of  Laws,  §399;  3  Am.  &  Eng.  Enc. 
Law,  561. 

But  we  are  not  prepared  to  say  that  it  can  only  be  en- 
forced in  our  own  courts.  On  the  contrary,  we  are  of  the 
opinion  that  the  assured  himself  might  have  brought  an  ac- 
tion on  his  policy  in  California,  or  in  any  other  state  where 
the  insurance  company  could  be  legally  served  with  process. 

It  is  no  part  or  ingredient  of  the  contract  of  insurance 
that  it  shall  be  enforced  only  in  conformity  to  the  law  of 
the  place  where  it  is  executed.  Griewold  v.  Union  Mutual 
Ins,  Co.,  3  Blatchf.  231. 

And  as,  in  this  instance,  Knox  could  have  collected  his 
claim  against  the  respondent  in  the  courts  of  California,  it 
follows  that  his  creditors  there  had  the  same  right  to  col- 
lect it  by  process  of  garnishment,  and  to  apply  the  pro- 
ceeds in  satisfaction  of  their  demands  against  him.  In 
fact,  garnishment,  while  in  the  nature  of  a  proceeding  in 
rem,  is,  in  effect,  an  action  by  the  defendent  in  the  plaint- 
iff^ s  name  against  the  garnishee,  the  purpose  and  result  of 
which  is  to  subrogate  the  plaintiff  to  the  rights  of  the  de- 
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fendant  against  the  garnishee.    2  Drake  on  Attachment 
{7th  ed.),  §452. 

As  to  the  liability  of  forei^  corporations  to  garnish- 
ment, we  think  the  law  is  correctly  summarized  in  8  Am.  & 
Eng.  £nc.  Law,  p.  1131,  as  follows: 

''Except,  therefore,  in  those  states  where  it  is  held  that 
corporations  are  in  no  event  subject  to  garnishment,  a  for- 
eign corporation  may  be  charged  as  garnishee  in  all  cases 
where  an  original  action  might  be  maintained  against  it 
for  the  recovery  of  the  property  or  credit  in  respect  to 
which  the  garnishment  is  served." 

Although  the  situs  of  intangible  personal  property  may 
be  at  the  domicile  of  the  creditor  for  the  purpose  of 
taxation  or  distribution,  yet  for  the  purpose  of  collec- 
tion a  debt  is  ambulatory,  and  accompanies  the  person 
of  the  debtor.  We  think  this  debt  was  properly  attached 
in  California.  And  that  being  so,  the  attachment  pro- 
ceedings there  constitute  a  defense  to  this  action.  Em- 
hree  v,  Hanna^  5  Johns.  101;  Wloeel-er  v.  Raymond.  8  Cow. 
315,  note  a;  Andreios  v,  Ilei'rwt^  4  Cow.  521;  Ditten- 
hoefer  v,  Coeur  d^ Alene  Clothing  Co.^  4  Wash.  519  (30 
Pac.  Hep.  661.) 

In  the  case  last  above  cited,  this  court  held  that  where 
a  foreign  corporation  does  business  in  this  state,  under  the 
laws  prescribed  by  our  legislature,  and  has  an  attorney  ap- 
pointed upon  whom  service  in  any  proceedings  in  the 
courts  in  this  state  may  be  made,  it  thereby  becomes  sub- 
ject to  garnishment  here.  We  have  no  doubt  of  the 
correctness  of  that  decision,  and  are.  therefore  bound  to 
recognize  the  doctrine  therein  enunciated  when  affirmed  by 
courts  in  other  states  which,  like  California,  have  statutes 
substantially  like  our  own. 

The  further  point  is  made  by  the  appellant  that  the 
plaintiffs  in  the  attachment  suits,  by  filing  their  claims  with 
the  assignee  (appellant),  thereby  abandoned  any  rights  thej" 
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may  have  had  under  the  attachments.  }f  the  objection  is 
at  all  available,  it  is  certainly  not  applicable  to  the  action 
of  Isadore  Leviero,  in  which  the  amount  sued  for  was  $2,- 
439.21,  and  was  made  up  of  various  assigned  claims,  only 
one  of  which  was  filed  with  the  assignee  in  this  state,  and 
that  only  for  the  sum  of  $279.92.  The  remaining  attach- 
ing creditors  cannot  be  affected  by  the  action  of  those  who 
filed  their  claims,  and  as  the  amount  claimed  is  largely  in 
excess  of  the  debt  attached,  the  result  would  be  the  same 
to  the  appellant,  even  if  we  should  adopt  the  rule  of  law 
contended  for  by  him. 

The  judgment  of  the  court  below  is  affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 

HoYT,  J.,  dissents. 
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[No.  T.'JT..  I>ecided  May  10, 1893.] 

George  Overbeck  et  al.^  Reiip07idents^  v.  G.  M.  Calli- 
GAN,  Defendant^  and  Tacoma  Mill  Company,  Appdr 
lant. 


LOGS  and  logging  — liens — SUFFICIENCY  OF  CLAIM — TIME  OK 

FILING  —  ENFORCEMENT  —  VENUK. 

Under  the  provision  of  §1679,  Gen.  Stat.,  that  every  person  per- 
forming labor  upon,  or  who  shall  assist  in  obtaining  or  securing 
saw  logs,  shall  have  a  lieu  therefor,  a  notice  of  lien  that  alleges  that 
the  claim  is  for  labor  performed  upon,  and  assistance  rendered  in 
preparing  and  securing  certain  saw  logs,  is  sufficiently  definite. 

The  thirty  days'  limitation  for  the  tiling  of  liens  for  labor  in  se- 
curing saw  logs  does  not  begin  to  run  from  the  time  such  logs  are 
rafted  into  booms,  but  from  the  time  the  services  rendered  in  secur- 
ing the  logs  ends. 

An  action  to  foreclose  a  logger's  lien  is  properly  brought  in  the 
county  where  the  logs  were  cut  and  the  lien  notice  filed,  regardleu 
of  the  fact  that  the  logs  are  in  another  county.  (  Hoyt  and  Stiles, 
JJ.,  dissent.) 
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Appeal  from  Superior  Courts  Island  County. 

Ormdey  cfe  Sullivan^  and  W,  C.  Sharpstein^  for  appel- 
lant. 

Fremont  Cole^  and  Joseph  IL  Dawes^  for  respondents. 

Tbe  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — We  are  unable  to  recognize  the  force  of 
appellant\s  contention,  that  the  claimants  have  failed  to 
comply  with  the  statutes  in  that  the  terms  and  conditions 
of  their  respective  cpntracts  are  not  stated  in  the  lien 
claims,  or  that  the  services  rendered  are  not  sufficiently 
set  forth.  If,  as  the  appellant  asserts  in  its  brief,  the  lien 
notices  simply  stated  that  the  services  were  rendered  in  cut- 
ting, sawing  and  preparing  logs,  or  in  cutting,  securing 
or  preparing  logs,  there  might  possibly  be  some  force  in 
the  claim  that  the  allegations  of  the  lien  notice  are  not  sus- 
tained by  the  evidence,  but  the  lien  notice  does  not  restrict 
the  work  to  cutting,  sawing  or  preparing,  or  to  cutting,  se- 
curing and  preparing,  but  in  each  instance  it  alleges  that 
the  claim  is  for  labor  performed  upon  and  assistance  ren- 
dered in  preparing  and  securing,  etc.  This,  we  think,  is 
an  intelligent  compliance  with  the  statute.  The  statute 
says  that  every  person  performing  labor  upon  or  who  shall 
assist  in  the  obtaining  or  securing  of  saw  logs,  etc.,  has  a 
lien  upon  the  same  for  the  work  or  labor  done  in  obtaining 
or  securing  the  same. 

If  this  description  is  not  definite  enough,  what  rule  of 
definiteness  must  we  adopt?  If  we  require  the  claimants  to 
go  further  into  particulai*s  than  these  claimants  have  gone, 
then  logically  we  must  require  each  claimant  to  state 
>vhether  he  used  an  ax  or  a  saw  or  a  canthook,  and  if  all 
three,  what  portion  of  the  time  he  was  engaged  in  all  the 
different,  multifarious  employments  around  the  logging 
oamp.     This  would  be  an  absolutely  useless  requirement. 
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The  statute  provides  that  the  cook  of  the  logging  camp 
shall  be  regarded  as  a  person  who  assists  in  obtaining  or 
securing  the  timber,  but  we  do  not  understand  that  the 
cook  in  filing  his  lien  must  state  that  he  was  employed  as 
a  cook,  but  that  his  allegation  of  services  I'endered  in  pi^ 
paring  and  securing  the  logs  is  sufficient,  but  when  he 
states  that  he  was  employed  to  render  assistance  m  secur- 
ing the  logs,  with  the  amount  that  he  is  to  receive,  that  he 
has  sufficiently  stated  his  contract,  apd  if  he  proves  that  he 
was  cooking  in  a  logging  camp,  the  language  of  the  statute 
is  simply  a  declaration  that  such  services  fall  within  the 
general  provisions  of  labor  performed  upon  and  assistance 
rendered  in  cutting,  sawing,  securing,  etc. 

The  business  of  carrying  on  a  logging  camp  is  a  depend- 
ent business.  It  requires  many  different  kinds  of  work, 
more  or  less  distinct,  it  is  true,  in  their  charactor,  but  all 
tending  towards  a  consummation  of  one  object,  viz.,. secur- 
ing the  logs  prepared  for  market.  So  far  as  notice  to  pur- 
chasers is  concerned  they  would  not  be  assisted  in  any 
particular  by  a  technical  description  of  the  work  per- 
formed. 

Appellant  quotes  at  some  length  from  the  opinion  of 
this  court  in  Warren  v.  Quude^  3  Wash.  750  (29  Pac.  Rep. 
vS27),  which  was  a  case  of  a  lien  for  materials  furnishe<l. 
The  construction  there  given  was  a  construction  of  another 
statute,  but  even  presuming  it  to  be  the  same,  what  was  de- 
cided in  that  case  was,  that  the  terms  and  conditions  of 
contract  set  forth  in  a  claim  of  lien  should  include  a  suffi- 
cient description  of  the  materials  furnished  or  work  done 
to  enable  the  owner  to  intelligently  determine  as  to  the 
?/ona  fide^  of  such  contract,  and  the  reasonableness  thereof. 
Taking  that  decision  for  a  guide  here  we  think  the  descrip- 
tion of  the  labor  performed  and  the  terms  of  the  contract 
are  sufficient. 

A  more  troublesome  question  is  raised  by  the  assertion 
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of  appellant  that  several  claims  are  mingled  in  a  lump 
charge  in  each  of  these  claims,  for  one  of  which  the  claim- 
ant is  not  entitled  to  a  lien,  and  that,  under  the  authority 
of  Dexter  Horton  db  Co.  v.  Sparhnan^  2  Wash.  166  (25 
Pac,  Kep.  1070),  the  lien  must  fail.  If  there  is  such  a 
commingling  there  is  no  doubt  of  the  correctness  of  appel- 
lant's contention.  But  is  this  a  case  for  the  application  of 
the  law  invoked  ?  It  is  true  there  were  two  booms  of  logs, 
and  that  more  than  thirty  days  had  elapsed  since  the  labor 
on  the  logs  in  one  boom  had  been  performed.  But  there 
is  nothing  in  the  statutes  making  a  division  of  the  logs  into 
booms,  or  recognizing  booms  in  any  way  as  affecting  the 
interests  of  the  laborers.  These  claimants  were  not  em- 
ployed to  work  on  any  particular  boom,  as  men  are  em- 
ployed to  work  on  a  particular  house  or  structure. 
Generally  men  are  employed  in  logging  camps  to  work  by 
the  month  or  by  the  season.  Booms  may  be  large  or 
small.  One  might  be  prepared  every  month,  or  every 
week,  or  possibly  every  day.  The  statute  provides  that 
the  claimant  shall  have  thirty  days  to  file  his  notice  of  lien 
— from  when?  Not  thirty  days  from  the  time  the  boom 
is  completed,  but  from  the  time  the  services  rendered  in 
securing  the  logs  ends.  We  have  no  doubt  that  some  in- 
convenience may  arise  from  this  construction  of  the  law, 
but  any  other  construction  will  render  the  logger^  s  lien 
practically  inoperative,  and  logically  force  him  to  keep  a 
surveillance  over  every  particular  log  which  he'  cuts,  and 
be  at  the  expense  of  filing  a  lien  every  thirty  days.  The 
division  of  logs  into  booms  is  purely  arbitrary,  and  such 
division,  in  the  absence  of  any  law  providing  for  it,  should 
not  affect  or  restrict  the  claimant's  right  of  lien. 

So  far  as  the  jurisdictional  question  is  concerned,  we 
have  only  to  say  that  our  statute  makes  no  provision  for 
seizure,  as  do  the  statutes  of  most  of  the  other  states,  but 
the  statute  provides  a  method  of  foreclosure,  and  obviates 
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the  necessity  of  an  attachment.  It  cannot  be  concluded 
from  the  analogies  of  our  statutes  on  the  respective  fore- 
closures of  chattel  mortgages  and  of  loggers^  liens,  that  the 
latter  ought  to  be  foreclosed  in  the  same  manner.  There 
is  a  special  rule  in  §  1689,  Gen.  Stat,  for  the  enforcement 
of  loggers^  liens,  which  provides  that  they  shall  be  enforced 
in  any  of  the  superior  courts  of  the  state.  In  the  case  of 
chattel  mortgages,  if  the  property  is  removed  from  the 
county  where  it  was  when  the  mortgage  was  given,  the 
mortgage  must  be  tiled  in  the  county  to  which  the  property 
was  removed  before  it  becomes  a  lien  in  that  county.  But 
the  law  maket^  no  such  provision  in  the  case  of  ledgers* 
liens,  but  simply  provides  that  the  lien  must  be  filed  in  the 
county  where  such  logs  were  cut.  In  this  case  the  action 
was  brought  in  the  county  where  the  logs  were  cut,  where 
the  lien  was  filed,  and  where  the  owner  of  the  logs  resided,, 
and  we  think  it  was  properly  brought  there. 

Believing  that  no  prejudicial  error  has  been  committed 
in  the  case,  but  that  substantial  justice  has  been  done,  the 
judgment  will  be  aflBrmed. 

Anders  and  Scott,  JJ.,  concur. 

Hoyt,  J.  [dissenting)  —  I  think  the  judgment  in  this 
case  should  be  reversed,  for  the  reason  that  the  superior 
court  of  Island  county  had  no  jurisdiction  of  the  subject 
matter  of  the  action.  The  provision  as  to  jurisdiction  of 
the  superior  courts  in  the  lien  law  itself  is  simply  :i  declara- 
tion that  litigation  under  said  law  is  cognizable  in  courts 
of  that  grade  instead  of  those  of  any  other.  It  cannot  be 
held  that  by  such  provision  it  was  intemled  that  such  ac- 
tions might  be  brought  in  any  superior  court  of  the  state 
regardless  of  all  other  statutory  provisions  as  to  jurisdic- 
tion. It  could  never  have  been  intended  that  the  superior 
court  of  Walla  Walla  county  could  take  jurisdiction  in 
cases  of  this  kind,  when  all  of  the  parties  to,  and  the  sab- 
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ject  matter  of,  the  suit  were  located  in  the  county  of  Pierce. 
Such  being  the  ease,  we  mast  look  to  the  general  provi- 
sions of  the  statute  to  determine  as  to  what  court  has 
jurisdiction  in  any  particular  case.  Such  actions,  in  my 
opinion,  necessarily  involve  the  right  to  the  possession  of, 
or  title  to,  specific  personal  property,  and  under  the  express 
provision  of  §  168,  Code  Proc.,  must  be  commenced  in  the 
county  in  which  the  property,  or  some  part  thereof,  is  situ- 
ated. And  if  not  governed  by  said  section  they  must  be 
controlled  by  the  rule  which  obtains  as  to  the  foreclosure  of 
chattel  mortgages,  under  which  rule  the  action  must  like- 
wise be  commenced  in  the  county  where  the  property,  or 
some  part  thereof,  is  situated. 

I  do  not  see  how  the  construction  of  these  statutes  as  to 
jurisdiction  is  in  any  way  affected  by  the  fact  that,  in  order 
to  retain  the  lien  in  the  case  of  a  chattel  mortgage,  the 
mortgagor  must,  upon  the  removal  of  the  property  from 
the  county  in  which  the  mortgage  is  recorded,  either  en- 
force such  mortgage  by  foreclosure  or  else  have  his  mort- 
gage again  recorded  in  the  county  to  which  such  property 
has  been  taken,  while  it  is  not  necessary  so  to  do  in  the 
case  of  liens  under  said  statute.  These  provisions,  to  my 
mind,  have  no  influence  whatever  upon  the  inteipretation 
of  the  statute,  which  in  terms  provides  that  the  action  must 
be  brought  in  the  particular  county  in  which  the  property 
is  situated,  regaixiless  of  any  question  as  to  where  the  notice 
of  lien  which  is  to  be  enforced  is  of  record.  The  statute 
makes  the  location  of  the  property  the  basis  of  jurisdic- 
tion, and  not  the  place  where  evidence  of  the  lien  may  be 
found.  '  • 

There  are  other  points  raised  in  the  brief  of  appellant; 
some  of  which,  in  my  opinion,  are  well  taken,  but  it  is  not 
necessary  to  discuss  them  here. 

Stiles,  J.,  concurs. 
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[  No.  823.    Decided  May  10, 1898.] 

Yakima  National  Bank,  Respondent^  v.  Robert  K^^PE, 

Appellant, 

negotiable  instruments  —  EVIDENCE  —  ALTERATION  OP  NOTE  — 
PRESUMPTION  —  OWNERSHIP — PROOF  OF  INCORPORATION  —  IN- 
TEREST—  HARMLESS   ERROR. 

Althouf^h  a  promissory  note  may  show  upon  its  face  that  it  has 
been  changed  after  it  was  originally  written.  yet»  In  a  suit  thereon, 
it  may  be  offered  in  evidence,  as  the  presumption  is  that  the  note 
was  in  the  same  condition  when  signed  as  when  offered  in  evi- 
dence. 

The  fact  that  plaintiff  is  a  corporation  may  be  prirw^/ocic  estab- 
lished by  parol  proof  that  it  is  carrying  on  a  general  banking  busi- 
ness as  a  national  bank  under  the  name  by  which  it  has  brought 
suit,  as  judicial  notice  will  be  taken  b^^  the  court  of  the  general  laws 
of  the  United  States  which  authorize  national  banks. 

In  an  action  upon  a  promissory  note  by  an  indorsee,  who  makes 
the  payee  a  party  defendant,  the  production  of  the  note  in  evidence 
with  an  indorsement  in  blank  thereon,  is  sufficient  to  prima  fuck 
establish  the  fact  that  the  plaintiff  is  the  owner. 

Under  the  legislation  of  this  state  the  established  rate  of  interest 
is  ten  per  cent.,  and  can  be  properly  charged  by  national  banks. 

The  fact  that  the  court,  in  an  action  upon  a  promissory  note,  as- 
sessed the  amount  of  attorney's  fees  due  thereon,  and  added  same 
to  the  verdict  of  the  jury,  is  not  prejudicial  error. 

Appeal  from  Superior  Courts  King  County, 

Pratt  db  Sharil^  and  Thompson^  Ed^n  cfc  Humphries, 
for  appellant. 

Preston^  Carr  ct*  Preston^  and  W,  R,  Bell^  for  respondent. 

The  opinion  of  the  e«ilrt  was  delivered  by 

HoYT,  J. — This  action  was  brought  to  recover  the  amount 
alleged  to  be  due  upon  a  certain  promissory  note  made  by 
the  defendant  Knipe  to  defendant  Dorffel,  and  by  him 
indorsed  to  the  plaintiff.  The  defendant  Knipe,  in  his 
answer,  after  making  certain  general  denials,  set  up  two 
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affirmative  defenses  and  one  affirmative  partial  defense. 
The  first  of  said  affirmative  defenses  was  that  the  note  bad 
been  altered  after  delivery,  without  his  consent.  The  sec- 
ond was  that  the  plaintiff  was  not  the  real  party  in  interest. 
The  partial  defense  was  that  a  portion  of  the  amount  due 
upon  the  note  had  been  paid  by  defendant  Dorffel.  These 
affirmative  defenses  were  severally  put  in  issue  by  the  re- 
ply. When  the  case  was  called  for  trial  the  plaintiff  offered 
in  evidence  the  note  sued  upon.  The  defendant  Knipe  ob- 
jected to  its  introduction  in  evidence  on  several  grounds. 
The  one  upon  which  most  stress  seems  to  have  been  placed, 
and  to  which  the  attention  of  the  court  was  especially  called, 
was  that  the  note  showed  upon  its  face  that  it  had  been 
changed  after  it  Tvas  originally  written,  and  that,  such  be- 
ing  the  fact,  it  could  not  be  put  in  evidence  until  there  had 
been  some  explanation  as  to  such  change.  The  court  over- 
ruled such  objection,  and  the  note  was  received  in  evidence, 
and  this  ruling  presents  the  principal  question  involved  in 
this  appeal. 

The  question  thus  presented  is  an  important  one,  and 
the  authorities  are  not  harmonious  in  regard  thereto.  It  is, 
however,  no  longer  an  open  one  in  this  court.  Substan- 
tially the  same  question  was  raised  in  the  case  of  Wolferman 
V.  JBelly  ante^  p.  84,  and  we  held  that  there  was  a  presump- 
tion that  an  instrument  in  writing  was  in  the  same  condi- 
ticm  when  signed  that  it  was  when  offered  in  evidence,  and 
that  such  presumption  was  not  changed  by  the  fact  that 
the  instiniment  showed  upon  its  face  that  the  original  draft 
thereof  had  been  changed.  The  special  concurrence  of 
three  of  the  judges  in  the  opinion  would  seem  to  indicate 
that  only  a  minority  of  the  court  had  held  as  above  stated. 
Such,  however,  was  not  the  case,  as  a  majority  of  the  couit 
concurred  in  what  was  thus  held,  and  limited  their  concur- 
rence on  account  of  what  was  said  upon  other  questions. 
Such  holding  is  decisive  of  the  question  under  considera- 
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tioQ,  and,  as  we  are  satisfied  with  what  we  then  held,  it 
follows  that,  in  our  opinion,  the  note,  when  received  in 
evidence,  made  a  prima  facie  case  against  the  defendant, 
so  far  as  this  principal  question  was  concerned. 

There  were,  however,  several  other  objections  made  to 
the  introduction  of  said  note,  and  as  to  the  action  of  the 
court  in  instructing  the  jury.  The  quest;}ons  thus  raised 
can  well  be  discussed  in  a  general  way,  and  without  pass- 
ing upon  each  objection  separately.  One  of  such  objections 
was  that  no  legal  proof  of  the  fact  that  the  plaintiff  was  a 
coi'poration  had  been  introduced.  Upon  this  question, 
when  all  the  pleadings  are  taken  together,  it  is  doubtful 
whether  or  not  it  was  necessary  for  the  plaintiff  to  prove 
such  fact.  The  second  affirmative  defense  above  mentioned, 
when  interpreted  in  the  light  of  the  reference  therein  made 
to  the  partial  affirmative  defense,  seems  to  qualify  the  de- 
nial of  incorporation  made  in  the  first  part  of  the  answer, 
but  whether  or  not  this  be  so,  we  think  the  proof  offered 
was  sufficient  to  prima  facie  establish  the  fact  of  incor- 
poration. This  court  will  take  judicial  notice  of  the  gen- 
eral laws  of  the  United  States,  and,  such  being  the  fact,  we 
think  it  was  competent  for  the  plaintiff  to  prove  by  parol 
that  it  was  carrying  on  a  general  banking  business  a.s  a 
national  bank  authorized  by  the  general  laws  of  the  United 
States  under  the  name  by  which  it  had  sued.  We  are  un- 
able to  see  any  reason  why  a  corporation  de  facto  may  imt 
be  proven  by  this  kind  of  testimony. 

Another  contention  of  appellant  was  that  there  was  no 
proof  that  the  plaintiff  was  the  real  party  in  interest. 
Under  the  affirmative  allegations  in  his  answer  the  appel- 
lant might  well  be  held  to  have  admitted  that  the  plaintiff 
was  the  owner  and  holder  of  said  note,  notwithstanding  the 
fact  of  the  general  denial  in  such  answer;  but  in  the  absence 
of  such  admission  in  the  pleadings,  the  note,  whea  intro- 
duced in  evidence  by  the  plaintiff,  with  what  pciff}x>rted  to 
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be  an  indorsement  in  blank  thereon,  prima  facie  ei^b- 
lished  the  fact  that  the  plaintiff  was  the  owner  and  holder 
thereof.  Especially  is  this  true  where,  as  in  this  case,  the 
indorser  is  made  a  party  to  the  action  against  the  maker. 
No  other  person  than  such  indorser  and  the  plaintiff  are 
shown  to  have  had  any  connection  whatever  with  the  note; 
and  since  any  claim  which  the  indorser  might  make  thereto 
w^ould  be  fully  determined  by  the  adjudication  in  the  action, 
it  follows  that  no  possible  injury  could  result  to  the  maker 
by  reason  of  the  action  being  prosecuted  in  favor  of  the 
plaintiff  instead  of  in  favor  of  the  payee.  Under  such  cir- 
cumstances, the  court  should  demand  only  slight  proof  to 
establish  a  prima  fa>cie  case,  and  when  the  note  was  intro- 
duced in  evidence,  indorsed  in  blank,  such  prima  facie 
case  was  made  out.  In  fact  many  courts  have  held  that 
the  production  upon  the  trial  of  a  promissory  note  made 
to  order  was  prima  facie  proof  of  the  title  of  the  holder 
who  was  not  the  payee  named  in  the  note,  even  although 
it  did  not  purport  to  have  been  indorsed. 

It  is  further  objected  by  the  appellant  that  the  amount 
of  the  verdict  was  excessive,  for  the  reason  that  no  interest 
should  have  Ijeen  allowed,  as  the  stipulation  for  10  per 
cent,  interest  was  in  violation  of  the  national  banking  law. 
We  think,  however,  that  under  the  legislation  of  this  state 
there  is  an  established  rate  of  interest,  which  is  10  per 
cent.,  and  that  the  fact  that  by  special  contracts  different 
rates  may  be  collected  does  not  affect  the  question  as  to 
said  10  jier  cent,  being  the  established  rate  of  the  state. 
This  being  so,  it  follows  that  the  national  bank  could  prop- 
erly charge  that  rate. 

This  disposes  of  all  the  questions  excepting  that  grow- 
ing out  of  the  action  of  the  court  in  taking  the  question  of 
the  assessment  of  the  amount  due  by  the  terms  of  the  note 
ae  attorneys'  fees  from  the  jury,  and  assessing  it  himself, 
and  adding  it  to  the  amount  of  the  verdict;  but  this,  if 


6    362 
38    533 


352       STATE,  EX  REL.  BOYD.  v.  SUPERIOR  COURT. 

Syllabus.  [6  Wash. 

^  ■  ■     *  ,  -  III 

error,  was  not  such  an  error  as  should  reverse  the  case. 
There  was  no  proof  introduced  on  the  part  of  the  defend- 
ants, and  the  only  proof  on  the  part  of  the  plaintiff,  out- 
side of  that  as  to  its  incorporation,  was  the  note  itself. 
And  as  the  construction  of  said  note  was  a  question  of  law, 
for  the  determination  of  the  court,  there  was  no  question 
of  fact,  excepting  as  to  such  incorporation,  to  go  to  the 
jury.  Under  these  circumstances,  it  would  have  been  en- 
tirely competent  for  the  court  to  have  estimated  the  amount 
of  interest  and  of  the  attorney's  fee,  and  to  have  in- 
structed the  jury,  if  they  found  the  question  of  incorpora- 
tion to  have  been  proven,  to  return  a  verdict  in  the  amount 
so  estimated  by  him  to  be  due  upon  the  note.  Hence  de- 
fendant was  not  injured  by  the  fact  that  as  to  the  attor- 
ney's fee  the  court  itself  determined  the  amount  and  added 
it  to  the  verdict  instead  of  instructihg  the  jury  to  include 
it  as  a  part  thereof. 

Upon  the  whole  record,  we  find  no  reversible  error,  and 
the  judgment  must  be  affirmed. 

Dunbar,  C.  J. ,  and  Scott  and  Anders,  JJ.  ,  concur. 

Stiles,  J.,  dissents. 


[  No.  641.    Decided  May  12, 1803.1 

The  State  of  Washington,  on  the  relation  of  Dewitt  L. 
Boyd  and  Mary  Boyd^  v.  The  Superior  Court  of 
Pierce  County,  and  Fremont  Campbeix,  Judge^  He- 
spoTidents. 

CERTIORARI  —  WHEN  LIES  — SERVICE  BY  PUBLICATION — AFFI- 
DAVIT—SUFFICIENCY OF  PUBLICATION. 

The  jurisdiction  of  the  supreme  court  to  inquire  into  the  pro- 
ceedings of  the  superior  court  under  a  writ  of  certiorari,  is  not  de- 
pendent upon  the  amount  in  controversy;  but  the  writ  will  lie 
whenever  judgment  is  rendered  by  the  superior  court  without 
proper  service  of  summons.    (Dunbar,  C.  J.,  dissents.) 
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An  afiSdavit,  upon  which  publication  of  summons  in  an  action 
is  based,  is  not  sufficient  under  Laws  of  1887-8,  p.  26,  §5,  when  it  al- 
leges merely  that  the  defendants  "are  absent  from  the  county  of 
Pierce,  and  that  their  place  of  residence  is  unknown." 

Under  a  statute  requiring  publication  of  summons  to  be  made 
not  less  than  once  a  week  for  six  consecutive  weeks,  six  publica- 
tions is  sufficient,  where  it  is  made  once  in  each  of  six  consecutive 
weeks. 

Origvnal  Application  for  Certiorari. 

Taylor  db  McKay ^  for  relator. 
A.  A,  Knight^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  December  9,  1890,  one  M.  O'Neill 
commenced  an  action  in  the  superior  court  of  Pierce  county 
against  the  relators  to  recover  the  sum  of  |>55.45  alleged 
to  be  due  for  groceries  sold  and  delivered  by  him  to  the  re- 
lators. A  writ  of  attachment  was  sued  out  and  levied  upon 
certain  real  estate  in  Cavender's  Addition  to  the  city  of 
Tacoma.  Service  of  the  summons  was  made  by  publica- 
tion. On  the  21st  day  of  February,  1891,  a  default  judg- 
ment was  rendered  against  the  defendants  for  the  amount 
claimed  in  the  complaint,  together  with  interest  and  costs. 
Subsequently  the  defendants  moved  the  court  to  vacate  and 
set  aside  the  judgment,  on  the  ground  that  the  court  had 
no  jurisdiction  to  render  it,  and  that  the  same  was  other- 
wise wrongful  and  unwan-anted.  The  motion  was  denied 
and  thereupon  the  defendants  caused  the  record  to  be 
brought  up  to  this  court  by  writ  of  certiorari.  The  re- 
spondent moves  to  quash  the  writ  and  to  dismiss  the  pro 
ceedings  for  the  alleged  reasons  that  this  court  can  only 
issue  the  writ  in  aid  of  its  appellate  jurisdiction,  and  that 
the  amount  in  controversy,  being  less  than  two  hundi*ed 
dollars,  is  not  sufficient  to  confer  jurisdiction  upon  the 
court  to  determine  this  controversy. 

23^6  'WASH. 
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While  it  is  undoubtedly  true  that  the  supremo  court  may 
issue  the  writ  of  certiorari  whenever  necessary  to  the  com- 
plete exercise  of  its  appellate  jurisdiction,  we  think  it  also 
has  jurisdiction  to  award  the  writ  in  proper  cases  where 
its  appellate  power  is  not  called  into  exercise.  And,  as 
in  proceedings  of  this  character,  the  court  generally  looks 
no  further  into  the  case  than  may  be  necessary  to  deter- 
mine whether  the  tribunal  from  which  the  record  comes  had 
jurisdiction,  and  if  not,  or  if  it  exceeded  its  jurisdiction  or 
proceeded  illegally,  whether  there  is  any  appeal  or  any 
other  plain,  speedy  and  adequate  remedy,  it  would  seem  to 
follow  that  jurisdiction  to  enquire  into  such  matters  could 
in  nowise  depend  upon  the  amount  in  controversy.  The 
motion  to  dismiss  must,  therefore,  be  denied. 

It  is  contended  by  the  relators  that  the  affidavit  for  serv- 
ice of  the  summons  by  publication  was  insufficient  and  not 
in  accordance  with  the  requirements  of  the  statute,  and  that 
publication  of  the  summons  was  not  made  for  the  requisite 
length  of  time  to  confer  jurisdiction  upon  the  court  to  en- 
ter judgment  by  default  against  them.  The  statute  in  force 
at  the  time  these  proceedings  were  had,  provided  that  in  case 
service  cannot  be  made  in  any  other  prescribed  manner  by 
reason  of  the  absence  of  the  defendant,  which  may  be  shown 
by  the  affidavit  of  the  plaintiff  or  his  attorney,  the  sum- 
mons, with  a  brief  statement  of  the  object  of  the  action, 
may  be  served  by  publication  thereof  in  some  weekly  news- 
paper printed  and  published  and  of  general  circulation  in  the 
county  in  whicii  the  court  is  held,  if  such  newspaper  there 
be,  otherwise  in  some  newspaper  printed  and  published  in 
the  territory  [state],  which  summons  shall  be  published 
not  less  than  once  a  week  for  six  consecutive  weeks,  and 
shall  require  the  defendant  to  appear  and  answer  the  com- 
plaint within  sixty  days  from  the  date  of  the  firet  publi- 
cation thereof.  And  it  further  provides  that  before 
publication  of  the  summons  is  made,  the  complaint  shall 
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be  tiled  with  the  clerk  of  the  court  where  the  action  is 
pending,  and  forthwith  upon  publication  the  plaintiff  shall 
cause  a  copy  of  the  summons  to  be  deposited  in  the  post- 
office,  the  postage  thereon  being  prepaid,  directed  to  the 
defendant  at  his  place  of  residence,  unless  it  shall  appear 
that  such  residence  is  not  known  to,  or  cannot  after  reason- 
able diligence  be  ascertained  by,  the  plaintiff  or  his  attor- 
ney; and  before  the  hearing  of  the  action  the  court  or  judge 
shall  be  satisfied  by  affidavit  or  other  proof  that  all  the 
provisions  herein  contained  have  been  complied  with,  pro- 
vided that  personal  service  out  of  the  territory  [state  ]  shall 
be  equivalent  to  publication.    Laws  1887-8,  p.  26,  §  5. 

The  affidavit  upon  which  the  publication  was  based  stated 
that  ''Dewitt  L.  Boyd  and  Mary  Boyd  are  absent  from  the 
county  of  Pierce,  and  that  their  place  of  residence  is  un- 
known/' Did  this  affidavit  state  facts  sufficient  to  author- 
ize the  publication  of  the  summons,  is  the  first  and  principal 
(juestion  to  be  determined.  If  it  did  not,  then  there  was  no 
proper  service  of  the  summons  and  the  court  was  without 
jurisdiction  of  the  i>erson  of  the  defendants,  and  the  judg- 
ment is  invalid.  In  such  cases  jurisdiction  depends  en- 
tirely upon  a  strict  compliance  with  the  terms  of  the  statute. 
Brown  on  Jurisdiction,  §§  51,  52. 

As  we  have  already  seen,  publication  could  only  be  re- 
sorted to,  as  a  means  of  service,  when  rendered  necessary 
by  reason  of  the  absence  of  the  defendants.  And  the 
word  ''absence,''  as  used  in  the  statute,  does  not  mean 
simply  being  away  from  a  usual  place  of.  residence  within 
the  juriscliction  of  the  court,  for,  in  such  cases,  the  sum- 
mons may  be  served  by  delivering  a  copy  thereof  to  some 
suitable  person  at  the  dwelling  house  or  usual  place  of 
abode  of  the  defendant.  Laws  1887-8,  p.  26,  §4.  Nor 
does  it  necessarily  mean  not  being  within  the  county 
-where  the  action  is  pending,  for  the  defendant  may  be  per- 
sonally served,  if  found,  in  any  other  county  in  the  state. 
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It  would  seem,  tberefoi'e,  that  the  legislature  used  the 
word  absence  as  the  equivalent  of  non-residence,  and  only 
intended  to  authorize  service  by  publication  in  cases  where 
the  defendant  resides  out  of,  and  is  therefore  absent  from, 
the  state.  If  this  be  not  so,  it  is  difficult  to  understand 
why  the  legislature  should  have  substituted  this  statute  for 
§  64  of  the  Code  of  1881,  which  expressly  provided,  among 
other  things,  that  service  of  summons  might  be  made  when- 
ever it  appeared  by  the  affidavit  of  the  plaintiff  or  inter- 
venor,  or  an  attorney  of  the  plaintiff  or  intervenor,  in  the 
action,  that  the  person  on  whom  service  was  to  be  made 
could  not,  after  due  diligence,  be  found  within  the  ter- 
ritory, or  concealed  himself  to  avoid  the  service  of 
summons.  But,  however  this  may  be,  we  are  clearly  of 
the  opinion  that  the  affidavit  filed  by  the  respondent  was 
not  sufficient  to  justify  a  publication  of  the  summons.  It 
might  have  been  true  that  the  defendants — relators  here 
— were  absent  from  Pierce  county,  and  their  residence  un- 
known, and  yet  it  might  not  have  been  the  fact  that  they 
could  not  have  been  personally  served  '"by  reason  of  ab- 
sence." If  they  were  in  the  state,  though  not  in  Pierce 
county,  they  were  not  absent  in  contemplation  of  the  stat- 
ute, even  although  their  residence  was  at  the  time  unknown. 
It  follows,  therefore,  that  no  proper  service  of  the  sum- 
mons upon  the  relators  was  had,  and  that  the  judgment 
complained  of  must,  for  that  reason,  if  for  no  other,  be  held 
invalid. 

But  there  are  other  defects  in  the  record.  It  does  not 
appear  that  a  printed  copy  of  the  summons  as  published, 
was  returned  with  the  affidavit  of  the  publisher  of  the  news- 
paper in  which  the  publication  was  made,  nor  that  any 
proof  of  the  plaintiff's  demand  was  made  before  entry  of 
the  judgment  by  default.  Neither  does  it  appear  that  upon 
publication  a  copy  of  the  summons  was  deposited  in  the 
postoffice,  the  postage  thereon  being  prepaid,  directed  to 
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the  relators,  as  required  by  law,  at  their  place  of  resideoce, 
nor  that  said  residence  was,  at  that  time,  Unknown  to  the 
plaintiff  or  his  attorney,  or  could  not,  after  reasonable  dili- 
gence, be  ascertained. 

As  to  the  time  of  publication  of  the  summons,  we  think 
it  was  sufficient.  The  statute  requires  the  publication  to 
be  made  not  less  than  once  a  week  for  six  consecutive 
weeks,  and  it  was  published  once  in  each  of  six  consecutive 
weeks,  and  that  was  all  that  was  required,  although  but 
six  publications  were  made.  See  Wade  on  Notice,  %  1101; 
Swett  V.  Spragiie^  55  Me.  190;  Ronkendorff  v.  Taylors 
Lessee^  4  Pet.  349. 

It  is  insisted  by  the  learned  counsel  for  the  respondent — 
( 1 )  That  the  judgment  in  this  case  cannot  be  attacked  col- 
laterally; and  (2),  that  the  relators  have  not  shown  them- 
selves entitled  to  have  it  set  aside  for  the  reason  that  their 
application  to  the  court  for  that  purpose  was  not  made  in 
the  mode  prescribed  by  law.  But  it  is  a  sufficient  answer 
to  the  first  proposition  to  observe  that  this  is  not  a  collat- 
eral attack  upon  the  proceedings  of  the  court  below;  and 
to  the  second,  that  a  judgment  rendered  without  service 
of  summons  will  be  reversed  on  certiorari  whenever  ob- 
jected to  upon  that  ground. 

Judgment  reversed. 

Scott,  Hoyt  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting).  —  I  dissent.  It  seems  to  me 
that  the  appellant  here  is  simply  allowed  to  evade  the  con- 
stitutional prohibition  against  appeals  from  the  superior 
courts  where  the  amount  in  controversy  does  not  exceed 
the  sum  of  ^200.  This  is  but  another  method  of  appeal; 
and  the  appellant  secures  a  ruling  of  this  court  on  the  same 
questions  that  he  would  on  an  appeal.  The  constitution 
provides  that  the  supi*eme  court  shall  have  power  to  issue 
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writs  of  certiorari^  and  all  other  writs  necessary  and  proper 
to  the  complete' exercise  of  its  appellate  and  revisory  juris- 
diction. It  ceilainly  has  no  appellate  or  revisory  juris- 
diction over  actions  where  the  amount  involved  is  less  than 
two  hundred  dollars,  and  no  jurisdiction  at  all;  for  it  was 
evidently  the  intention  of  the  framers  of  the  constitution 
to  entrust  all  questions  involved  in  cases  of  that  kind  to 
the  discretion  of  the  superior  court.  They  certainly  did 
not  intend  to  make  a  useless  provision  and  allow  litigants 
to  avail  themselves  by  indirectness  of  a  privilege  which 
was  directly  prohibited. 


[  No.  788.    Decided  May  12, 1803.] 

Hf.nry   S.  Alger,  AppeUaiiU  v.  Alice  S.  Hill,  Erecu 
tri.e^  AND  J.  Vance  Lewis,  Respondei^ts. 

Pl'BLIC  LANDS  —  ENTRY   WITHIN  CORPORATE   LIMITS  — KNOWLEDGE 

OP  ENTRYMAN. 

Under  the  act  of  congress  of  March  3,  1877  (10  St.  at  Large,  p. 
392),  where  entry  had  been  regularly  made  upon  vacant  unoccu- 
pied land  of  the  United  States,  within  the  limits  of  an  incorporated 
town,  which  was  not  settled  upon,  nor  used  for  municipal  purposes, 
and  such  land  was  afterwards  ascertained  to  be  within  the  corpo- 
rate limits  of  a  town,  it  was  the  duty  of  the  secretary  of  the  interior 
to  issue  a  patent  therefor  to  the  entryman,  regardless  of  knowledge 
on  the  entryman's  part  that  such  land  was  within  the  corporate 
limits.     ( Ho YT,  J.  dissents.) 

Appeal  from  Superior  Courts  King  County. 

Struve  c&  McMicken^  and  Hughes^  Hastings  dc  Stedmatu 
for  appellant. 

Junius  Roche4iter^  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — We  see  no  reason  for  not  adhering  to  the 
conclusion  arrived  at  in  this  case  when  it  was  here  before. 
Alger  v.  I/ill,  2  Wash.  344  (27  Pac.  Rep.  922).  Upon 
the  trial  of  the  C4ise  the  learned  judge  of  the  superior  court 
seems  to  have  proceeded  upon  the  theory  that  our  decision 
upon  the  former  appeal  was  based  solely  on  the  action  of 
the  land  officers  in  concluding  that  Minnick  had  knowledge 
that  his  land  was  within  the  corporate  limits  of  the  city 
of  Seattle,  because  he  was  mai'shal  of  that  town;  and  as, 
at  the  trial,  the  production  of  the  secretary's  decision 
showed  that  there  were  other  facts  before  him  which  tended 
very  strongly  to  show  that  Minnick  did  know  that  the 
l)oundaries  of  the  city,  as  fixed  by  the  territorial  statute  of 
1869,  included  his  land,  the  judgment  of  the  court  was  in 
respondents'  favor.  But  it  was  the  intention  of  this  court 
to  express  in  the  former  decision  that  in  its  view  the  act 
of  1877  did  not  depend  upon  the  knowledge  of  the  entry- 
man,  but  upon  the  ascertainment  that  the  land  was  within 
corporate  limits  by  the  land  officers.  That  part  of  the 
opinion  found  on  pages  350-1  was  devoted  to  that  subject 
and  terminated  in  what  would  seem  to  be  a  clear  statement: 

''To  the  entry  man  no  knowledge  of  the  law  or  the  fact 
was  imputed  under  this  act;  and  tried  by  this  interpreta- 
tion, Minnick  was  entitled  to  have  the  benefit  of  its  pro- 
vision." 

The  history  of  the  case,  as  appears  from  the  record,  is 
as  follows:  Minnick  made  his  final  proof  and  was  allowed 
to  enter  the  land  May  4,  1875,  and  for  all  that  appeared 
m  the  land  office  he  would  have  received  a  patent  in  the 
due  course  of  business.  But  at  some  subsequent  date  the 
city  of  Seattle  sought  to  have  this  land  and  other  similarly 
situated  lands  patented  to  it,  and,  to  clear  the  record  of  the 
entries  of  Minnick  and  others,  initiated  a  contest,  the  pur- 
pK>se  of  which  was  to  show  that  its  corporate  limits  in- 
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eluded  all  the  tracts  then  in  question.  This  contest  was 
successful,  for,  although  the  right  of  the  city  to  have  patent 
was  denied,  it  was  in  the  course  of  the  proceeding  ascer- 
tained by  the  commissioner  that  Minnick's  tract  was  within 
the  limits  of  the  city  of  Seattle,  under  its  charter  6f  1869, 
and  therefore  not  subject  to  entry,  and  his  entry  was  or- 
dered cancelled  January  12,  1877.  Sixty  days  were  al- 
lowed for  an  appeal,  and  an  appeal  was  duly  taken.  But 
before  the  expiration  of  the  time  for  appeal  even,  and  on 
March  3,  1877,  the  act  of  that  date  became  operative. 

Upon  the  appeal  to  the  secretary  his  attention  was  called 
to  the  new  act,  and  he  was  asked  to  order  the  patent  upon 
the  ground  that  the  tract  applied  for  included  only  vacant, 
unoccupied  lands  of  the  United  States  not  settled  upon  or 
used  for  municipal  purposes,  nor  devoted  to  any  public 
use  of  a  town.  The  facts  found  by  the  commissioner  and 
reiterated  by  the  secretary  showed  the  land  to  be  of  the 
character  intended  by  the  act;  and  the  refusal  of  the  latter 
oflBcer  was  in  the  following  language: 

^^With  reference  to  the  entry  of  Minnick  it  will  be  ob- 
served that  the  section  above  quoted  (§2,  act  March  3, 
1877),  confirms  such  entries  only  as  have  been  allowed  for 
land  'afterward  ascertained'  to  t)e  within  the  corporate  limits 
of  a  town.  The  testimony  in  this  case  shows  that  during 
most  of  the  period  of  Minnick' s  alleged  residence  on  the 
land  he  was  the  marshal  of  the  city  of  Seattle;  that  he  voted 
in  the  city  election  in  1874,  and  exercised  all  of  the  rights? 
and  privileges  claimed  and  exercised  by  other  citizens  of 
the  city.  His  authority  as  marshal  was  confined  to  the 
corporate  limits  of  the  city,  and  it  was  impossible  for  him 
not  to  have  known  as  a  matter  of  fiict  that  the  land  claimed 
by  him  was  within  the  city  limits.  This  section  was  not 
intended  to  confirm  entries  made  within  the  corporate  limits 
of  a  city  by  a  person  who  had  full  knowledge  of  the  fact 
that  the  lands  were  so  situated  at  the  time  the  entries  were 
made,  and  said  entry  does  not  fall  within  the  remedial  pro- 
visions of  the  section,  and  is  not  confirmed." 
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Considering  what  an  incorporated  town  is,  we  think  it 
may  well  be  doubted  whether  any  man  ever  proceeded  so 
far  with  an  application  for  patent  for  government  land,  as 
the  making  of  his  final  proof  and  the  allowance  of  entry, 
without  finding  out  to  a  legal  and  moral  certainty  whether 
or  not  he  was  within  corporate  limits.  To  presume  such 
cases  would  be  to  convict  the  land  locators  of  this  coun- 
try of  a  degree  of  ignorance  and  stupidity  which  the 
facts  do  not  waiTant.  And  to  assume  that  congress  was 
legislating  for  such  people  alone  as  neither  knew  nor  could 
learn  anything  about  the  relations  of  the  land  they  lived 
on  to  their  nearest  town,  would  doubtless  startle  that  body 
by  the  novelty  of  the  proposition.  Yet  the  act  of  1877 
was  intended  to  benefit  somebody,  and  to  confirm  some 
entry  canceled  because  afterward  ascertained  to  be  em- 
braced within  corporate  limits,  and  if  tbei-e  could  be  a  ciise 
for  the  operation  of  that  law  where  the  entry  man  was  a 
man  of  any  degree  of  intelligence,  the  case  at  bar  must  be 
one. 

We  hold  that  the  land  was  '^ascertained"  to  be  within 
the  corporate  limits  of  Seattle  by  the  commissioner's  deci- 
sion of  January  9,  1877,  long  after  the  entry;  and  that,  in- 
asmuch as  the  entry  was  conceded  to  have  been  in  all  other 
respects  regular,  it  was  the  duty  of  the  secretary  to  order 
a  patent  to  issue  to  Minnick  when  the  case  came  befoi'e 
him.  The  fact  that  a  cancellation  had  been  ordered  by  the 
commissioner  cuts  no  figure.  In  every  case  of  entries 
made  upon  land  afterwards  ascertained  to  be  not  subject  to 
entry,  the  necessary  result  is  a  cancellation  of  the  entry; 
but  this  act  passed  over  all  cancellations  and  confirmed  the 
entries  wherever  there  were  no  intervening  rights,  and  the 
lands  were  of  the  class  provided  for. 

Judgment  reversed,  and  remanded  for  a  new  trial  in  ac- 
cordance with  this  opinion. 

Dunbar,  C.  J. ,  and  Anders  and  Scott,  J  J. ,  concur. 
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HoYT,  J.  [dissenting).  —  I  dissent.  The  proofs  show 
clearly  that  the  secretary  of  the  interior  found  as  a  fact 
that  Minnick  had  full  knowledge  that  the  land  was  within 
the  corporate  limits  of  the  city  of  Seattle  at  the  time  he 
made  entry  thereof,  and  this  being  so,  for  the  reasons  given 
by  me  when  the  case  was  here  before,.!  think  that  he  was 
not  entitled  to  anv  of  the  benefits  of  the  curative  statute  of 
March  3,  1877,  and  that  the  action  of  the  land  department 
in  refusing  to  allow  his  entry  was  correct,  and  he  should 
be  allowed  to  assert  no  rights  by  virtue  thereof  against  the 
patent  under  which  the  respondents  hold. 


[No.  824.    Decided  May  17,  1893.] 

Edmund  Seymour  et  al.^  Respondeivts^  v.  The  City  of 

Si'OKANE,  Appellant. 

MUNICIPAL  CORPORATIONS — WARRANTS  —  RATE  OF  INTEREST. 

In  this  state,  municipal  corporations  are  liable  for  interest  at  the 
legal  rate  —  ten  per  centum  —  upon  the  amounts  due  from  them, 
from  the  time  that  a  warrant  therefor  has  been  issued  and  payment 
thereof  refused  for  want  of  funds. 

Ch.  2,  §  19,  of  the  freeholders'  charter  of  Spokane,  limiting  the  in- 
terest upon  city  warrants  to  8  per  cent,  per  annum,  applies  only  to 
warrants  given  for  money  borrowed  on  the  credit  of  the  city. 

Appeal  from  Superior  Courts  Spokane  County. 

P.  F.  Quinn^  for  appellant. 
Alfred  E.  Buell^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Certain  judgments  had  been  rendered  against 
the  city  of  Spokane,  and  in  payment  thereof  said  city  is- 
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sued  its  warrants  upon  its  treasurer,  which  warrants  were 
accepted  by  the  owners  of  such  judgments,  and  presented 
to  the  treasurer  for  payment,  which  was  refused  for  the 
reason  that  there  were  no  funds  in  the  treasury  applicable 
to  such  payment.  Said  warrants  were  afterwards  paid  to 
the  holders  thereof,  with  interest  thereon  at  the  rate  of  8 
per  cent,  per  annum.  At  the  time  of  such  payment  the 
holders  demanded  interest  from  the  date  of  presentation 
for  payment  at  the  rate  of  10  per  cent,  and  accepted  the 
lesser  rate  under  protest,  and  this  action  was  brought  to 
recover  the  2  per  cent,  interest  which  the  city  had  refused 
to  pay.  The  question  as  to  whether  or  not  the  acceptance 
of  such  warrants  was  a  payment  of  the  judgments  has  been 
argued  by  counsel,  but  a  decision  thereof  is  unnecessary, 
in  view  of  our  conclusion  as  to  the  other  questions  raised. 
Two  reasons  are  suggested  by  the  attorney  for  the  appel- 
lant why  the  city  should  not  pay  interest  on  its  warrants 
at  the  rate  of  10  per  cent.  — Firsts  That  under  the  provis- 
ions of  §  19  of  chapter  2  of  its  charter,  the  rate  of  interest 
on  its  warrants  is  limited  to  8  per  cent,  per  annum;  second^ 
that,  if  such  provision  of  the  charter  is  not  applicable  to 
warrants  of  this  kind,  then  there  is  no  provision  whatever 
requiring  the  payment  of  any  interest. 

As  to  the  first  suggestion,  the  claim  of  the  respondents 
that  such  provision  of  the  charter  has  no  application  to 
warrants  of  this  kind  must  be  sustained.  The  section  in 
question  confers  upon  the  city  of  Spokane  the  authority  to 
borrow  money  on  the  credit  of  the  city,  and  to  secure  the 
same  by  the  issue  of  its  wai*rants,  payable  at  a  specified 
time,  with  a  rate  of  interest  named  therein,  not  to  exceed 
the  rate  of  8  per  cent,  per  annum,  but  does  not  in  any 
manner  refer  to  warrants  issued  in  the  ordinary  course  of 
business,  in  payment  of  claims  against  the  city.  It  clearly 
contemplates  only  a  voluntary  loan,  and  the  paper  to  be 
issued,  though  in  the  form  of  a  warrant,  is  substantially 
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the  promise  of  the  city,  payable  in  the  future,  and  might 
as  well  have  been  called  a  promissory  note  as  a  warrant. 
It  follows  that  this  section  of  the  charter  could  have  no  in- 
fluence in  determining  the  rate  of  interest  to  be  paid  upon 
the  warrants  in  question. 

The  other  suggestion  of  the  appellant  is  founded  upon  the 
fact  that  there  is  no  express  provision  in  its  charter  requiring 
it  to  pay  interest  on  warrants  of  the  kind  under  considera- 
tion.    Warrants  of  this  kind,  regularly,  should  be  issued 
only  when  there  is  money  in  the  treasury  to  meet  them. 
Such  was  the  intention  of  the  legislatui*e,  when  it  provided 
the  method  by  which  municipal  corporations  should  pay 
claims  against  them.     But  ever  since  the  organization  of 
the  territory  a  general  practice  has  prevailed,  of  drawing 
such  warrants  for  all  claims,  regardless  of  the  question  as 
to  whether  or  not  there  were  funds  in  the  treasury  to  meet 
them,  and  during  the  whole  of  this  time  there  has  prevailed 
a  uniform  custom  of  paying  interest  upon  such  warrants  at 
the  legal  rate  from  the  date  of  their  presentation  to  the 
treasurer  for  payment  until  they  were  actually  paid.    That 
such  a  practice  was  legitimate  and  proper  in  a  moral  sense, 
there  can  be  no  doubt.     An  amount  of  money  due  from  a 
city  or  other  municipal  corporation  should  draw  interest 
until  it  is  paid,  the  same  as  if  due  from  a  private  person: 
and  while  it  is  probably  true  that,  under  the  strict  rules  of 
law,  interest  could  not  be  collected  upon  money  due  and 
unpaid  by  a  municipal  corporation  without  some  legisla- 
tive provision  therefor,  there  is  no  good  reason  for  such 
rule.     This  fact  being  recognized,  the  practice  of  paying 
interest,  as  above  stated,  grew  up;  and  this  practice  has 
been  so  universal,  and  has  been  so  frequently  recognized 
by  the  legislation  of  the  territriry  and  state,  as  to  give  it 
the  force  of  a  law.    The  legislature,  in  numerous  instances, 
has  recognized  as  a  portion  of  the  liabilities  of  corporations 
of  this  kind  interest  on  its  indebtedness,  evidenced  by  war- 
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rants  of  the  kind  in  question.  From  this  practioe,  and  its 
recognition  by  the  legislature,  it  must  be  held  that  in  this 
state  municipal  corporations  are  responsible  for  interest 
upon  the  amounts  due  from  them,  from  the  time  that  a 
warrant  therefor  has  been  issued,  and  payment  thereof  re- 
fused for  want  of  funds;  and  if  liable  to  pay  intei^est  at  all, 
it  is  too  clear  for  argument  that  they  must  pay  at  the  legal 
rate. 

The  contention  of  the  respondents,  that«  they  were  enti- 
tled to  ten  per  cent,  interest,  was  correct,  and  the  judg- 
ment of  the  superipr  court  must  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Anders  and  Scott,  JJ., 
concur. 


[No.  940.    Decided  May  17,  1893.] 

J.  H.  Germond,  Appellant^  v.  The  City  of  Tacoma, 
Arvid  Rydstrom,  D.  L.  Demorest  and  John  N. 
Fuller,  Board  of  Public  Works^  Re^pondeiiU, 

3IUNICIPAL  corporations  —  BONDS  FOR  INTERNAL  IMPROVEMENTS 
—  CONSTITUTIONAL   LAW  —  CITIES  OF  FIRST  CLASS. 

The  act  of  March  9,  1S98,  eotitled  "An  act  relating  to  internal 
improTements  in  cities,  authorizing  the  issuance  and  collection  of 
bonds  upon  the  property  benefited  by  local  improvements,  and  de- 
claring an  emergency,"  is  constitutional,  and  is  applicable  to  cities 
of^the  first  class,  as  well  as  to  all  other  cities. 

Where  an  act,  general  in  terms,  contains  such  reference  to  spe- 
cial acts  as  to  show  an  intent  on  the  part  of  the  legislature  thereby 
to  repeal  or  change  them,  the  rule  that  general  acts  have  no  effect 
upon  special  ones,  though  covering  the  same  subject  matter,  must 
yield  to  the  manifest  intention  of  the  legislature. 

Appeal  froni  Superior  Courts  Pierce  Comity, 

Parsons^  Corell  db  Parsons^  for  appellant. 
P.  H.  Murray^  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Two  substantial  questions  are  presented  for 
our  consideration  upon  this  appeal  —  ( 1 )  Does  the  act  of 
March  9,  1893  (Laws  1893,  p.  231),  entitled  ''An  act  re- 
lating to  internal  improvements  in  cities,  authorizing  the 
issuance  and  collection  of  bonds  upon  the  property  benefited 
by  local  improvements,  and  declaring  an  emergency,"  ap- 
ply to  cities  of  the  first  class;  and  (2),  is  said  act  constitu- 
tional ? 

As  to  the  first  question,  it  is  claimed  by  the  appellant 
that,  under  the  rule  that  acts  of  a  general  nature  will  not 
repeal  special  ones,  it  must  be  held  that  the  act  in  question 
does  not  in  any  wise  affect  the  enabling  act  under  which 
cities  of  the  first  class  were  allowed  to  frame  charters  for 
themselves.  His  argument  in  that  regard  being  that  the 
last  named  act,  though  a  general  one  within  the  meaning 
of  our  constitutional  provision,  was  a  special  one  so  far  as 
the  application  of  said  rule  is  concerned;  that  it  in  terms 
related  only  to  cities  of  a  certain  class,  and  therefore  was 
special  legislation  relating  to  that  class,  while  the  act  under 
consideration  was  an  act  in  terms  applicable  to  all  cities, 
and  therefore  a  general  one  within  the  meaning  of  said 
rule.  The  general  proposition  of  law  as  thus  contended 
for  by  the  appellant  is  too  well  settled  to  be  longer  open 
to  question.  The  reason  for  the  rule  is  that  it  will  not  l)e 
presumed  that  the  legislature  when  enacting  a  general  law 
had  in  mind  every  special  law  upon  the  same  subject,  and 
for  that  reason,  to  prevent  the  legislature  from  doing  that 
which  it  had  no  intention  to  do,  it  is  necessary  to  hold  that 
such  general  acts  have  no  effect  upon  special  ones  though 
covering  the  same  subject  matter. 

The  real  question,  however,  in  the  investigation  of  acts 
of  this  kind,  is  to  determine  the  intention  of  the  legislature, 
and  if  an  act  general  in  terms  contains  such  reference  to 
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special  acts  as  to  show  an  intent  on  the  part  of  the  legisla- 
ture thereby  to  repeal  or  change  them,  such  intention  must 
have  force,  notwithstanding  the<rule  above  mentioned.  An 
act  the  most  general  in  its  nature  may,  by  a  special 
reference  to  some  particular  thing  or  class  of  things,  show 
clearly  an  intent  on  the  part  of  the  legislature  to  make  such 
general  act  the  rule  as  to  such  particular  thing  or  class, 
and  when  this  appears,  the  intent  of  the  legislature  thus 
manifested  must  be  given  effect  by  the  courts. 

Applying  these  principles  to  the  act  in  question,  we  think 
it  must  be  held  to  apply  to  cities  of  the  first  class  as  well 
as  to  all  other  cities.  This  is  reasonablv  evident  from  the 
general  language  in  the  title  and  body  of  the  act.  Such 
language  makes  the  act  in  terms  apply  to  any  city  of  the 
state,  while  the  course  of  legislation  has  been  to  make  an 
act  apply  only  to  a  particular  class  of  cities  unless  the  legis- 
lature intended  it  to  apply  to  all  classes. 

But  if  we  were  in  doubt  upon  this  proposition  from  the 
use  of  this  general  language,  we  can  no  longer  be  in  doubt 
as  to  the  intention  of  the  legislature  when  we  interpret  the 
act  in  the  light  of  the  provisions  of  §4,  ^'that  nothing 
herein  shall  be  construed  as  repealing  or  modifying  any  ex- 
isting manner  and  method  for  cities  of  the  first  class  to 
make  improvements  as  herein  provided  for,  but  shall  be 
construed  as  an  additional  and  concurrent  power  and  au- 
thority. ■'  This  language  shows  to  an  absolute  certainty 
that  the  legislature  had  in  mind  cities  of  the  first  class,  and 
intended  to  make  this  act  applicable  to  them;  that  it  did 
not  intend  to  deprive  them  of  the  benefits  of  any  of  the 
provisions  of  their  charters  as  to  the  making  of  such  im- 
provements, but  did  intend  to  allow  them  to  make  use  of 
the  authority  granted  by  the  act,  if  they  saw  fit  so  to  do. 

Upon  the  next  proposition  counsel  for  appellant  has  pre- 
pared an  elaborate  brief  and  has  ably  presented  to  the  court 
every  objection  which  it  seems  possible  to  raise  against  the 
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validity  of  said  act.  We  shall  not  attempt  to  discass  sepa- 
rately the  several  objections  thus  raised.  It  is  sufficient  to 
say  that  the  ^reat  majority  of  them  seem  to  us  to  go  to 
the  policy  of  the  act,  and  could  in  no  manner  affect  its  va- 
lidity. Many  of  the  questions  thus  raised  would  be  of 
great  force  if  presented  to  the  legislature,  but  with  the  ef- 
fect which  the  act  may  produce,  we  have  nothing  to  do  un- 
less by  reason  thereof  some  constitutional  right  is  affected. 
Except  as  controlled  by  the  constitution,  the  legislature  is 
free  to  determine  as  to  all  matters  of  this  kind,  and  how- 
ever well  satisfied  we  may  be  that  the  method  prescribed 
by  it  for  accomplishing  a  certain  result  is  not  the  best  that 
might  have  been  devised,  it  is  beyond  our  power  to  say  for 
that  reason  it  shall  not  have  force.  All  we  can  do  is  to  de- 
termine whether  or  not  any  provision  of  the  constitution 
has  been  violated  by  the  legislation  under  consideration, 
and  if  it  has  not,  the  legislation  must  have  force.*  And  in 
the  investigation  of  this  question  it  is  our  duty  to  give  the 
benefit  of  any  doubt  that  we  may  have  upon  the  proposi- 
tion to  the  legislation,  and  unless  we  can  clearly  see  that 
some  provision  of.  the  constitution  has  been  violated,  we 
must  assume  that  there  has  been  no  such  violation. 

In  view  of  these  considerations,  it  is  clear  that  with 
nearly  all  of  the  objections  made  to  this  act  we  have  noth- 
ing to  do.  For  instance,  it  is  suggested  that  the  rate  of  in- 
terest which  a  property  owner  is  required  to  pay  to  release 
his  property  from  the  liens  created  by  the  bonds  is  exces- 
sive; but  that  is  purely  a  question  of  policy  and  concerns 
the  legislature  alone.  So,  also,  the  fact  that  objections  to 
the  proceedings  must  be  made  within  thirty  days  is  clearly 
one  of  policy  for  the  legislature. 

The  only  question  which  seems  to  us  to  require  any  con- 
sideration is  the  one  which  is  raised  as  to  the  power  of  the 
legislature  to  delegate  the  right  to  enforce  the  payment  of 
the  assessments  to  the  holders  of  the  bonds.     It  is  claimed 


GERMOND  V.  TACOMA.  369 

May.  1898.]  Opinion  of  the  Court— Hoyt,  J. 

on  the  part  of  the  appellant  that  this  delegation  is  in  clear 
violation  of  §  12  of  art.  11  of  our  constitution,  which  pro- 
vides that  the  corporate  authorities  only  shall  have  power 
to  assess  and  collect  taxes  for  municipal  purposes. 

In  our  opinion,  the  provisions  of  the  act  in  question  do 
not  deprive  the  corporate  authorities  of  their  rights  under 
this  section.  The  questions  of  determining  whether  or 
not  the  improvement  shall  be  made,  and,  if  to  be  made, 
how  it  shall  be  paid  for,  and  the  proportion  of  payment  to 
be  made  by  each  piece  of  property  benefited,  are  all  left  to 
the  corporate  authorities,  and  the  fact  that  the  right  to 
enforce  the  lien  created  by  the  act,  in  favor  of  the  bonds 
issued  in  payment  for  the  work,  is  given  to  holders  of  such 
bonds  in  no  manner  violates  the  constitutional  provision. 
It  can  make  no  difference  to  the  taxpayer  whether  the  lien 
of  the  assessment  is  enforced  by  the  city  in  its  own  name 
or  by  a  holder  of  the  bond  in  his  name  or  in  the  name  of 
the  city.  The  objection  of  the  appellant  growing  out  of 
this  provision,  that  therounder  separate  suits  can  be  insti- 
tuted against  each  of  the  property  holders  in  favor  of  each 
of  the  bond  holders,  seems  to  us  to  raise  no  question  of  the 
violation  of  the  constitution,  but  only  a  question  of  policy 
properly  addressed  to  the  legislature.  We  are  not  satis- 
fied that  under  the  provisions  of  the  statute  it  will  not  be 
competent  for  a  coui*t  of  equity  to  compel  the  lien  created 
by  all  the  bonds  issued  for  the  entire  work  to  be  foreclosed 
in  one  suit,  and  even  if  the  interpretation  contended  for  by 
the  appellant  is  the  true  one,  the  legislation  is  simply  op- 
pressive, and  not  in  violation  of  any  constitutional  right. 

This  is  all  we  need  to  say  to  indicate  our  view  of  the 
case.  One  of  the  main  questions  involved  was  not  dis- 
cussed on  the  argument,  and  has  not  been  by  us,  for  the 
reason  that  it  was  determined  adversely  to  the  position 
which  would  necessarily  have  been  taken  by  the  appellant, 
in  the  case  of  State  v.  Carson^  ante^  p.  260. 

24—6  WASH. 
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It  follows  that  we  find  no  constitutional  objection  to  the 
act,  and  that  it  is  applicable  to  cities  of  the  first  class,  and 
that  the  judgment  of  the  lower  court  in  so  holding  must 
be  affirmed. 

Anders,  Stiles  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.,  not  sitting. 


[No.  820.    Decided  May  18, 1893.] 

1 42  S?  E'  J-  Spooner,  Appellant^  v.  The  City  of  Seattle  etal. 

Respondents, 

CERTIOKARI  — (QUASHING  WRIT  — WHEN  LIES  — REVIEW   OF  STREET 

A.SSE.SSMENT  —  PROCEEDINGS . 

Although  a  writ  of  certwrari  has  been  granted  in  favor  of  plaint- 
iff, it  may,  before  compliance  with  its  directions,  be  quashed  oa 
motion  of  defendants  therefor. 

While  the  statute  does  not  fix  the  time  within  which  a  writ  of 
certiorari  should  be  applied  for,  it  should  be  applied  for  within  a 
reasonable  time  after  the  act  complained  of  has  been  done,  and  two 
years  is  not  a  reasonable  time. 

Where  the  only  method  prescribed  by  a  city  charter  for  the  col- 
lection of  a  street  assessment  is  by  foreclosure  in  a  court  of  record. 
certiorari  will  not  lie  for  the  purpose  of  reviewing  the  assessment 
proceedings. 

Appeal  from  Superior  Courts  King  County, 

Tustin^  Gearin  <&  Oreios^  for  appellant. 

George  Dmiworth^  and  James  B.  Ifowe^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  record  in  this  case  shows  that  the  su- 
perior  court  of  King  county,  after  having  grant«d  a  writ 
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of  certiorari  in  favor  of  the  appellant  and  against  the  re- 
spondents, entertained  a  motion  to  quash  the  writ,  which 
motion  it  permitted  to  be  amended  or  supplemented  by 
the  allegation  of  additional  grounds  before  the  matter  was 
finally  disposed  of.  Upon  the  grounds  thus  presented,  it 
quashed  the  writ.  The  motion  to  quash  was  substantially 
a  demurrer  to  the  petition.  There  seems  to  have  been  no 
logical  reason  why  it  should  not  have  been  entertained  be- 
fore the  I'espondents  had  complied  with  its  direction  to  cer- 
tify a  copy  of  the  record.  Such  proceeding  was  clearly  a 
proper  one,  upon  every  view  of  the  system  of  pleading 
and  practice  in  this  state. 

Two  of  the  grounds  urged  upon  the  motion  to  quash,  at 
least,  were  well  taken — First:  The  petition  was  not  filed 
until  more  than  two  years  after  the  proceedings  taken  by 
the  city  to  assess  the  property  in  question  were  completed. 
The  writ  of  certiorari  is  in  the  nature  of  an  appeal,  and, 
while  the  statute  does  not  fix  the  time  within  which  the 
writ  should  be  applied  for,  it  should  be  applied  for  within 
a  reasonable  time  after  the  act  complained  of  has  been 
done,  and  two  years  and  upwards  was  not  a  reasonable  time. 
Second:  In  our  opinion,  no  writ  of  cei^tiorari  will  lie  in 
such  a  case  like  this.  WiUonv.  Seattle^  2  Wash.  543,  (27 
Pac.  Rep.  474)  is  not  in  point.  The  proceedings  on  the 
part  of  the  city  consisted  of  certain  steps  taken  to  asse^ 
real  estate  for  the  improvement  of  a  street  under  the  spe- 
cial charter  of  the  city  of  Seattle,  enacted  in  1886.  By 
that  charter  the  only  method  which  the  city  had  of  collect- 
ing a  street  assessment  was  by  foreclosure  in  a  court  of 
record.  Whenever  such  a  foreclosure  is  attempted  by  the 
city,  the  appellant  will  have  full  opportunity  to  defend 
against  it.  Under  this  state  of  the  law,  certi(yraH  should 
not  be  resorted  to  in  such  a  way  as  to  make  it  substantially 
an  action  to  remove  a  cloud  from  the  title.     Much  of  the 
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matter  urged  by  appellant  in  his  brief  is  entirely  unfounded 
in  anything  discoverable  in  the  record. 

The  judgment  of  the  lower  court  is  affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Anders,  JJ.,  concur. 

Scott,  J.,  concurs  in  the  result. 


[No.  939.    Decided  May  18. 1803.] 

The  State  of  Washington,  on  the  relation  of  the  City  of 
Seattle^  Appellant^  v.  D.  R.  Abrahams,  Respondent, 

taxation  in  cities  of  first  class  —  assessment  by  county 

assessor. 

The  general  revenue  law  adopted  March  15,  1893,  requiring  that 
the  names  of  persons  to  whom  personal  property  is  assessed  shall 
be  listed  alphabetically  in  the  roll,  and  that  real  estate  shall  be  listed 
numerically,  must  be  construed  in  connection  with  the  provisions 
of  the  act  of  March  9, 1898,  requiring  assessors  in  counties  contain- 
ing cities  of  the  first  class  to  list  the  property  within  the  limits  of 
any  such  city  in  as  compact  a  form  as  practicable  on  the  assessment 
roll,  and  when,  by  reason  of  a  change  in  the  boundaries  of  any  city, 
or  otherwise,  the  rate  of  taxes  is  required  to  dififer  in  dififorent  dis- 
tricts thereof,  the  assessor  shall  properly  segregate  the  real  and  per- 
sonal property  in  each  district  so  that  each  rate  of  taxation  may  be 
readily  applied  to  property  lawfully  coming  thereunder;  and  for 
the  purposes  of  city  assessments,  the  making  of  separate  lists  for 
different  districts,  which  shall  themselves  be  arranged  alphabetic- 
ally, in  the  case  of  personal  property,  and  numerically  in  the  case 
of  real  property,  will  be  a  full  compliance  with  the  statute. 

Appeal  from  Superior  Courts  King  County. 

George  Donworth^  and  James  B,  Howe^  for  appellant. 
A.  G.  McBride^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — It  seems  to  us  that  the  judgment  of  the 
court  below  in  this  case  allows  the  assessor  to  substitute 
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his  own  convenience  in  making  up  the  assessment  roll  of 
King  county  in  place  of  the  express  mandate  of  the  law. 
This  court  held  a  few  days  since,  in  the  case  of  State  v. 
Carson^  ante^  p.  250,  that  the  act  of  March  9, 1893  (Laws, 
p.  167),  providing  for  the  assessment  and  collection  of 
taxes  in  cities  of  the  first  class,  was  constitutional,  and  was 
not  repealed  by  the  general  revenue  law  of  March  15th 
(Laws,  p.  323).  The  first  section  of  the  former  act  re- 
quired the  assessors  in  counties  containing  cities  of  the  first 
class  to  list  the  property  within  the  limits  of  any  such  city, 
subject  to  taxes  therein,  in  as  compact  a  form  as  practi- 
cable, on  the  assessment  roll.  It  was  also  provided  that 
when,  by  reason  of  a  change  in  the  boundaries  of  any  city, 
or  otherwise,  the  rate  of  taxes  is  required  to  differ  in  differ- 
ent districts  thereof,  the  assessor  should  properly  segregate 
the  real  and  personal  property  in  each  district,  so  that  each 
rate  of  taxation  might  be  readily  applied  to  property  law- 
fully coming  thereunder.  The  admitted  facts  in  this  case 
are  that  the  assessor  of  King  county  proposes  to  accom- 
plish both  requirements  by  merely  writing  or  printing 
upon  the  face  of  the  roll,  opposite  each  description  of  prop- 
erty, whether  real  or  personal,  the  name  of  the  city  of 
Seattle;  and  as  there  are  two  rates  of  taxation  in  different 
portions  of  the  city,  growing  out  of  the  fact  that  consider- 
able additional  territory  has  beeu  added  to  the  original  city 
since  certain  indebtedness  was  incurred,  the  assessor  will 
make  the  segregation  of  districts  by  using  the  letters 
'^O.  L.'"  and  "N.  L.,''  standing  for  ''old  limits"  and 
"new  limits,''  opposite  the  several  descriptions  upon  the 
roll.  Opposed  to  this  method,  the  city  claims  that  the  as- 
sessor in  the  case  of  real  property,  should  entirely  separate 
all  of  that  contained  in  the  old  limits  from  the  other  real 
property  in  the  county,  and  likewise  that  contained  in  the 
new  limits,  and  place  these  two  masses  of  property  by 
themselves  in  his  roll;  and  the  same  demand  is  made  in 
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regard  to  taxes  upon  personal  property  which  are  assessed 
to  individual  owners  by  name.  We  think  these  demands 
are  entirely  just,  and  that  in  no  other  way  will  there  be  a 
compliance  with. the  requii*ements  of  the  statute.  The  only 
reason  given  for  declining  to  follow  this  method,  outside 
of  that  of  the  convenience  of  the  officei*s,  is  that  the  gen- 
eral revenue  law  adopted  March  15th  requires,  in  general 
terms,  that  the  names  of  persons  to  whom  ])ersonal  prop- 
erty is  assessed  shall  be  listed  alphabetically  in  the  roll, 
and  that  real  estate  shall  be  listed  numerically.  But  these 
two  statutes  must  be  taken  together  in  considering  these 
latter  provisions.  An  absolute  alphabetical  and  numerical 
arrangement  will  not  result  if  the  work  is  done  in  the  man- 
ner demanded  by  the  city,  it  is  true;  but,  in  view  of  the 
existence  of  the  law  of  March  9th,  we  must  hold  that  an  ab- 
solute adherence  to  the  letter  of  the  statute  as  to  alphabet- 
ical and  numerical  arrangement  is  not  required,  but  that 
the  making  of  separate  lists,  which  shall  themselves  be  ar- 
ranged alphabetically  in  the  case  of  personal  property,  and 
numerically  in  the  case  of  real  property,  will  be  a  full 
compliance  with  the  statute.  The  assessment  blanks  pre- 
pared by  the  county  auditor,  a  copy  of  which  has  been 
presented  in  the  case,  seem  to  comply  with  the  other  re- 
quirements of  the  statute,  and  they  can  be  used  to  carry 
out  the  segregation  which  we  think  should  be  made,  as 
well  as  they  could  be  if  the  assessor's  plan  were  followed. 
The  gist  of  the  whole  contention  between  the  assessor 
and  the  city  is,  that  the  assessor  considers  "designation" 
to  be  equivalent  to  *' segregation;''  but,  whatever  may  be 
the  meaning  of  the  words  in  other  cases,  certainly  the  spirit 
of  the  act  of  March  9th  would  not  be  met  by  merely  desig- 
nating each  tract  as  within  or  without  the  city  of  Seattle, 
with  **0.  L."  or  '*N.  L."  added,  as  is  here  proposed.  It 
is  pointed  out  that  the  act  of  March  9th  only  requires  that 
the  segregation  of  the  city  property  be  such  as  to  place  it 
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in  as  ''compact  a  form  as  practicable, '^  and  that  the  as- 
sessor and  his  witnesses  have  shown  that  the  arrangement 
proposed  by  the  city  is  not  the  most  practicable.  The 
evidence  only  goes  to  show,  however,  that,  while  the  city's 
method  is  entirely  practicable,  the  assessor's  method  would 
be  more  easily  followed,  and  would  cost  less,  and  that  the 
business  of  collecting  the  taxes  could  be  more  easily  done 
upon  that  kind  of  a  roll,  all  of  which  amounts  only  to  a 
showing  of  superio;*  convenience  to  the  officers  and  less  ex- 
pense. But,  as  to  the  expense,  neither  the  officers  nor  the 
courts  have  anything  to  say;  and,  while  convenience  is 
worthy  of  consideration  in  such  matter^-,  it  cannot  be  per- 
mitted to  abrogate  the  statute.  We  interpret  the  provis- 
ions of  the  act  of  March  9th  to  mean  that  the  legislature 
had  in  mind,  first  of  all,  the  convenience  and  expense  of  the 
cities  when  it  directed  that  the  assessment  rolls  be  prepared 
in  a  certain  way;  and  certainly  no  more  inconvenient 
scheme  could  be  devised  for  determining  the  total  of  the 
taxable  property  in  a  city,  and  for  checking  up  the  pay- 
ment of  taxes  levied  thereon,  than  to  scatter  the  descrip- 
tions throughout  the  entire  county  roll. 

The  judgment  of  the  superior  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  make  the  writ  of  man- 
djite  peremptory. 

HoYT,  Scott  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.,  not  sitting. 
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[No.  832.    Decided  May  23, 1893.] 

The  City  of  Spokane,  Respondent^  v-  Frank  Williams, 

AppeUanL 

VAGRANCY  —  CONVICTION   UNDER  MUNICIPAL  ORDINANCE. 

Although  a  city  may  be  authorized  to  punish,  but  not  to  define, 
the  crime  of  "vagrancy,"  yet  a  conviction  under  an  ordinance  de- 
fining the  crime  and  providing  punishment  therefor  will  be  valid 
when  the  complaint  states  facts  sufficient  to  constitute  a  crime 
under  the  statute  defining  vagrancy. 

Appeal  from  Superior  Court ^  Spokcme  County. 

James  L.  Crotty^  and  Ilyde^  Glass  <&  Reagan^  for  appel- 
lant. 

P.  Q.  Rothrock^  for  respondeat. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  appellant  was  convicted  of  violating 
an  ordinance  of  the  city  of  Spokane  concerning  vagrancy, 
and  urges  here  that  the  city  ordinance  is  unauthorized  and 
void,  because  the  city  was  only  authorized  by  the  legisla- 
ture to  punish  vagrants,  and  not  to  define  the  crime  of 
'•vagrancy."  The  discussion  of  this  question  is  not  in 
point  here,  for  in  this  case  the  complaint,  which  was  brought 
under  the  provisions  of  the  ordinance,  states  facts  sufficient 
to  constitute  a  crime  under  the  general  law  defining  "va- 
grancy. ' ' 

The  contention  that  the  ordinance  in  question  ceased  to 
exist  upon  the  1st  day  of  February,  1886,  because  the  act 
by  which  the  charter  was  amended  went  into  eflFect  on  that 
day,  is  fully  answered  by  §93  of  the  amendatory  act 
(Laws  1885-6,  p.  323),  which  provides  that  ''all  valid  or- 
dinances of  the  city  of  Spokane  Falls,  when  this  act  takes 
effect,  and  until  the  same  are  repealed,  and  all 
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rights  vested  and  liabilities  incurred  when  this  act  takes 
effect  shall  not  thereby  be  lost,  impaired  or  discharged/^ 

The  testimony  objected  to,  we  think,  was  admissible. 

Finding  no  error,  the  judgment  is  affirmed. 

Anders,  Hoyt,  Stiles  and  Scott,  JJ.,  concur. 


I     0    5W7 
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Alexander  W.  Calder,  Respondent^  v.  The  City  of  d«  u9| 

Walla  Walla,  Appellant. 

NEGLIGENCE— ICY  SIDEWALKS  — LIABILITY   OF  CITY. 

A  city  is  not  liable  for  damages  for  injuries  received  from  falling 
on  an  icy  sidewalk  if  the  ice  is  not  so  rough  and  uneven,  or  so 
rounded  up,  or  at  such  an  incline  as  to  make  it  an  obstruction  and 
to  cause  it  to  be  unsafe  for  travel  with  the  exercise  of  due  care. 

Where  there  is  testimony  tending  to  show  that  an  accident  was 
due  to  the  slipperiness  and  smoothness  caused  by  the  ice  upon  a 
"walk,  it  is  error  for  the  court  to  refuse  to  instruct  the  jury  that 
*'  mere  slipperiness  of  the  sidewalk,  occasioned  by  ice  or  snow,  not 
being  accumulated  so  as  to  cause  an  obstruction,  is  not  ordinarily 
such  a  defect  as  will  make  the  city  liable  for  damages  occasioned 
thereby." 

Appeal  from  Superior  Courts  Walla  Walla  County, 
W.  T.  Dovell^  and  J.  G.  Thomas^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Respondent  brought  an  action  against  the 
city  to  recover  damages  for  injuries  caused  him  by  fall- 
ing upon  a  sidewalk,  and,  obtaining  a  judgment  therefor,  . 
the  city  appealed.  Certain  questions  are  raised  as  to  the 
refusal  of  the  court  to  grant  a  motion  for  a  non-suit,  and  to 
permit  an  ordinance  to  be  introduced  in  evidence,  and  also 
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for  refusing  to  give  certain  instructions  requested  by  the 
defendant.     No  brief  was  filed  by  the  I'espondent. 

It  is  questionable  whether  enough  appeal's  from  the  testi- 
mony to  show  that  the  ice  had  accumulated  to  such  an 
extent,  or  was  in  such  a  condition,  as  to  render  it  an  ob- 
struction to  travel.  The  city  is  not  liable  for  accidents 
occasioned  by  mere  slipperiness  caused  by  ice  upon  the 
walk.  If  the  ice  is  not  so  rough  and  uneven,  or  so  rounded 
up,  or  at  such  an  incline  as  to  make  it  an  obstruction,  and 
to  cause  it  to  be  unsafe  for  travel  with  the  exercise  of  due 
care,  there  is  no  liability.  Herikes  v.  City  of  Minneapclh, 
42  Minn.  530  (44  N.  W.  Rep.  1026);  City  of  Chimgo  v. 
McGiven^  78  III.  347;  Cook  v.  City  of  Milwaukee,  24  Wis. 
270;  C/ia^e  v.  City  of  Cleveland,  44  Ohio  St.  505  (9  N.E. 
Kep.  225);  Brohurg  v.  City  of  Des  Moines,  63  Iowa,  523 
(19  N.  W.  Rep.  340).  But  the  question  as  to  the  refusal 
of  the  court  to  grant  the  motion  for  a  non-suit  is  unimport- 
ant  now,  for  the  case  must  be  reversed  on  other  grounds, 
and,  if  a  new  trial  i8  had,  the  testimony  may  be  more  ex- 
plicit as  to  some  of  the  points  involved. 

Assuming  that  there  was  enough  in  the  testimony  of  the 
plaintiff  to  show  that  the  ice  was  so  rough  and  uneven  as 
to  be  an  obstruction  to  travel,  and  to  render  it  unsafe  for 
a  person  to  walk  thereon  exercising  reasonable  care,  and 
that  the  accident  was  due  to  this,  there  was  other  testimony 
which  showed  that  the  accident  was  due  to  the  slipperiness 
and  smoothness  caused  by  the  ice  upon  the  walk;  and  the 
defendant's  first  instruction,  requesting  the  court  to  instruct 
the  jury  that  ''mere  sHpperiness  of  the  sidewalk,  occasioned 
by  ice  or  snow,  not  being  accumulated  so  as  to  cause  an  ob- 
struction, is  not  oixlinarily  such  a  defect  as  .will  make  the 
city  liable  for  damages  occasioned  thereby,"  should  have 
been  given,  there  being  testimony  to  found  the  same  upon 
as  aforesaid,  and  the  legal  proposition  involved  being  well 
established,  as  shown  by  the  authorities  cited. 
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The  ordinance  in  question  was  one  requiring  persons  oc- 
cupying property  abutting  on  streets  where  sidewalks  were 
laid  to  keep  the  same  clear  from  snow  and  ice,  and  in  case 
of  vacant  lots  such  duty  was  imposed  upon  the  owner. 
The  defendant  was  entitled  to  have  this  ordinance  admitted 
in  evidence  to  show  that  it  had  provided  a  way  for  keeping 
the  sidewalks  clear  from  obstruction,  and  it  was  authorized 
to  wait  a  reasonable  time  for  the  persons  upon  whom  the 
duty  was  imposed  to  comply  with  the  provisions  of  the  or- 
dinance. Taylor  v.  City  ofYonkers,  105  N.  Y.  202  (UN. 
E.  Rep.  642). 

Judgment  reversed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 


[  No.  G81.    Deoided  May  24, 1893.] 

The  City  of  Seattle,  Appellant^  v.  Columbia  &  Puget 
Sound  Railroad  Company,  and  Northern  Pacific  & 
Puget  Sound  Shore  Railroad  Company,  Respondents, 

MUNICIPAL  corporations  —  FRANCHISE   FOR   RIGHT-OF-WAY   OVER 
STREETS  —  ESTOPPEL  —  CHANGE  OF  GRADE  —  PERPETUAL  GRANT. 

Where  the  city  of  Seattle  has  laid  out  a  street  over  tide  land,  and 
panted  a  railway  company  the  right  to  lay  tracks  thereon,  by  vir- 
tue of  provisions  contained  in  the  charter  conferred  upon  the  city 
by  the  territorial  legislature,  and  its  acts  in  exercising  such  power 
have  been  subsequently  confirmed  by  the  provision  of  the  state  con- 
stitution authorizing  cities  to  extend  their  streets  over  tide  lands. 
such  city  is  estopped  to  dispute  the  validity  of  the  franchise  granted 
the  railway  company,  on  the  ground  of  want  of  authority  in  the  city 
to  grant  the  right-of-way. 

Although  an  ordinance  of  a  city  granting  a  railway  company  a 
right-of-way  over  a  certain  street  may  impose  a  condition  that  the 
railway  must  be  constructed  within  a  certain  time,  yet  the  city  is 
estopped  to  urge  that  the  grant  is  void  by  reason  of  a  failure  to  com- 
ply with   such  conditions,  when   the  ordinance  has  never  been 
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repealed  and  the  city  has  permitted  the  railway  company  to  con- 
tinuously operate  its  road  for  several  years. 

A  municipal  corporation  has  no  right'  to  make  such  a  change  in 
a  street  grade  as  will  effect  a  destruction  of  the  franchise  thereto- 
fore granted  a  railway  company  to  lay  its  tracks  therein. 

A  municipal  corporation  may  grant  a  perpetual  franchise  for  a 
right-of-way  over  its  streets. 

Appeal  from  Superior  Courts  King  County. 

George  Donworth{Burke^  SJiepard  <&  Wood's^  of  counsel), 
for  appellant. 

Ashton  cfe  C/iapman^  and  Andrew  F,  Burleigh^  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — On  the  14th  day  of  March,  1882,  the  city 
of  Seattle  passed  an  ordinance  purporting  to  grant  a  right- 
of-way  to  the  Oregon  &  Transcontinental  Railroad  Com- 
pany and  the  Columbia  &  Puget  Sound  Railroad  Company 
to  lay  a  single  or  double  track  along  and  upon  certain 
streets  therein  described.  The  first  section,  describing  the 
route,  was  amended  October  29,  1883.  The  second  sec- 
tion, omitting  the  seventh  subdivision,  which  provided  for 
the  joint  use  of  such  tracks  by  any  other  railroad  company 
constructing  a  railroad  to  Seattle,  and  provided  a  method 
of  determining  compensation  therefor,  is  as  follows: 

''That  said  Oregon  &  Transcontinental  Railroad  Com- 
pany and  the  Columbia  &  Puget  Sound  Railroad  Company 
be  and  are  authorized  to  locate,  lay  down,  and  perpetually 
maintain  and  operate  a  single  or  double  track  railroad  upon 
the  track  and  place  described  in  section  one  of  this  ordi- 
nance, upon  the  following  terms,  to  wit: 

^^ First:  That  the  said  companies,  their  successors  and 
assigns,  are  to  allow  each  wharf  owner  a  side  track  con- 
necting the  said  road  with  the  warehouses  of  each  wharf 
owner,  the  side  track  to  be  constructed  and  kept  in  repair 
by  the  wharf  owners  or  occupants  along  said  water  front. 
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^^^  Second:  That  the  rights  so  granted  shall  not  in  any 
way  be  construed  as  depriving  the  occupants  of  lots  along 
said  water  front  of  any  riparian  rights  or  any  rights,  except 
so  far  as  such  way  extends.  The  said  owners  and  occupants 
reserve  the  right  to  wharf  out  in  front  of  said  railroad,  and 
it  is  agreed  that  they  shall  have  that  right  without  objection 
by,  or  on  the  part  of,  said  railroad  companies,  their  suc- 
cessors or  assigns. 

^^  Third:  The  said  road  to  be  constructed  by  the  railroad 
companies  so  as  to  be  on  a  common  level  with  the  wharves 
along  said  water  front. 

'^^JFourth:  That  said  companies,  their  successors  and  as- 
signs, where  said  track  crosses  a  wharf  now  or  hereafter  to 
be  constructed,  shall  plank  and  keep  in  repair  at  least  fif- 
teen feet  of  said  way,  and,  whenever  a  double  track  is  con- 
structed over  said  way,  then  the  company  or  companies 
constructing  or  operating  the  same  shall  plank  and  keep  in 
repair  the  entire  way  over  said  wharves,  and  the  same  may 
be  used  by  the  wharf  owners  at  all  times  except  when 
trains  are  passing  over  it. 

'^ Fifth:  That  said  railroad  companies,  their  successors 
and  assigns,  shall  not  allow  their  cars  to  stand  upon  the 
track  on  any  wharf  along  said  water  front  without  the 
consent  of  the  owner  of  such  wharf. 

^^ Sixth:  That  said  Oregon  &  Transcontinental  Railroad 
Ck>mpany  is  to  construct  a  standard  gauge  railroad  from 
Seattle  to  a  point  on  the  Northern  Pacific  Railroad  Com- 
pany's constructed  line,  so  as  to  connect  the  city  of  Seattle 
with  Eastern  Washington,  either  by  way  of  Portland, 
Oregon,  or  the  Cascade  mountains,  within  two  (2)  years; 
and,  on  failure  so  to  do,  this  right  herein  granted  shall  be 
void  and  of  no  effect:  Provided^  That,  if  any  other  road 
shall  construct  a  standard  gauge  road  connecting  Seattle 
with  Eastern  Washington  before  the  roads  above  men- 
tioned, then  and  in  such  case  the  rights  herein  to  lay,  main- 
tain and  operate  such  tracks  be,  and  the  same  are  hereby, 
granted  to  the  road  that  shall  so  construct  such  line.'' 

^^ Eighth:  That  said  companies,  their  successors  or  as- 
sigDB^  shall  not  run  trains  over  said  tracks  along  said  water 
front  at  a  higher  rate  of  speed  than  six  miles  an  hour,  and 
the  city  shall  retain  the  same  control  over  the  streets  and 
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alleys  wherein  the  said  tracks  are  laid  [as]  on  and  across 
streets  and  alleys  upon  the  land." 

In  the  latter  part  of  1883,  the  Paget  Sound  Shore  Kail- 
road  Company,  which  was  the  predecessor  of  the  Northern 
Pacific  &  Paget  Sound  Shore  Railroad  Company ^  and  which 
claimed  to  have  succeeded  to  the  rights  of  the  Oregon  & 
Ti'-anscontinental  Railroad  Company,  aforesaid,  constructed 
a  railroad  of  standard  gauge  from  Seattle  to  Stuck  Junc- 
tion, a  point  on  the  Northern  Pacific  Railroad  Company's 
line,  thereby  connecting  the  city  of  Seattle  with  Eastern 
Washington,  then  via  Portland,  Oregon,  with  a  continaou^ 
line  of  railroad.  This  road  was  constructed  within  the  time 
specified.  It  started  from  a  point  within  the  southern  limits 
of  said  city  of  Seattle,  but  did  not  cover  any  part  of  the 
right-of-way  described  in  said  ordinance.  This  road  was 
operated  for  about  one  month  after  completion,  but  thence- 
forth for  a  year  and  a  half  no  trains  were  run  thereover. 
A  three-rail  track  (the  Columbia  &  Puget  Sound  Railroad 
being  a  narrow  gauge  road )  was  also  constructed  by  the 
Columbia  &  Puget  Sound  Railroad  Company  and  the  Puget 
Sound  Shore  Railroad  Company  along  the  right-of-way  de- 
scribed in  said  ordinance,  which  is  now  in  controversy,  but 
a  gap  of  one  rail's  length  was  left  at  the  point  where  the 
standard  gauge  track  was  designed  to  connect  with  the  line 
constructed  as  aforesaid.  After  the  expiration  of  this 
period  of  one  year  and  a  half,  during  which  the  road  afore- 
said was  not  operated,  the  connection  was  made,  and  a 
continuous  line  was  thenceforth  operated  continuously  for 
several  years,  until  June  6,  1889,  when  a  great  fire  de- 
stroyed the  railroad  on  said  right-of-way,  together  with  a 
vast  amount  of  other  property  in  the  vicinity.  The  rail- 
road companies  at  once  set  about  restoring  the  wharves 
and  warehouses,  etc. ,  and  the  railroad  tracks  on  said  right- 
of-way.  When  they  reached  Columbia  street,  building 
north,  they  found  that  the  city  had  raised  the  grade  of 
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that  street  at  the  point  of  crossing  about  two  feet,  and  had 
filled  in  the  street  to  conform  therewith.  On  August  21, 
1889,  when  the  railroad  companies  were  proceeding  to 
build  across  the  street  on  the  wharf-level  grade  as  before, 
and  were  cutting  the  embankment  the  city  had  placed  in 
front  of  them^  this  action  was  commenced,  and  a  temporary 
restraining  order  was  issued  and  served,  restraining  them 
from  prosecuting  the  reconstruction  of  their  tracks  across 
Columbia  street.  Various  attempts  were  made  to  dissolve 
this  order,  but  without  success,  so  that  the  i*espondents 
have  not  been  able  to  reconstruct  said  tracks  north  of  the 
south  line  of  Columbia  street  by  reason  of  these  proceed- 
ings. Upon  the  final  trial,  the  court  below  decided  the 
cause  in  favor  of  the  defendants,  but  ordered  that  the  re- 
spondents should  gain  no  advantage  of  the  decision,  pro- 
vided the  city  should,  within  thirty  days,  prosecute  an 
appeal,  which  it  has  done.  Therefore,  all  matters  remain 
in  statu  quo  as  of  August  21,  1889. 

The  right-of-way  in  controversy  is  located  upon  tide  and 
shore  lands,  a  part  of  it  being  within  the  meander  line,  and 
a  part  without.  The  first  .five  propositions  contended  for 
by  appellant  relate  to  the  right  of  the  city  to  maintain  and 
control  a  public  street  on  the  shore  land  prior  to  the  erec- 
tion  of  the  Territory  of  Washington  into  a  state,  to  extend 
the  streets  in  question  thereon,  and  to  the  enactment  of  the 
ordinance  establishing  the  higher  grade  of  Columbia  street 
after  the  destruction  of  the  railroad  at  such  point  by  fire  as 
aforesaid.  For  the  purposes  of  this  case,  these  proposi- 
tions will  be  taken  as  established.  The  remaining  points 
contended  for  by  appellant  are  as  follows: 

''6.  Ordinance  No.  262  (as  amended  by  ordinance  No. 
484),  purporting  to  grant  a  franchise  to  build  and  operate 
a  railroad,  is  void,  by  reason  of  the  non-existence  of  the 
Oregon  &  Ti*anscontinental  Railroad  Company,  one  of  the 
grantees  named — Firsts  in  respect  to  the  defendant  Colum- 
bia &  Puget  Sound  Railroad  Company,  the  other  grantee; 
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and  also,  second^  in  respect  to  the  defendant  Paget  Sound 
Shore  Railroad  Company,  which  joined  with  the  last-named 
grantee  in  building  the  road;  and,  thirds  in  respect  to  said 
defendants  jointly;  and,  fourth ^  said  franchise  was  also 
void  because  in  terms  perpetual  and  irrevocable. 

^^7.  Said  ordinance  is  void  by  reason  of  non-compliance 
with  the  sixth  condition  therein  specified,  as  to  the  time 
within  which  the  road  should  be  constructed  to  a  connec- 
tion with  Eastern  Washington,  and  by  reason  of  failure 
continuously  to  operate  the  road  when  constructed. 

''8.  Said  ordinance  was  of  no  force  in  respect  to  the 
shore  land,  comprising  the  place  to  which  the  injunction 
sought  relates,  because  the  city,  at  the  date  of  the  ordi- 
nance, had  no  power  to  dispose  of  or  incumber  the  shore; 
and  the  city  is  not  estopped,  by  its  subsequently  acquired 
title  to  the  locus  in  quo  as  a  street,  from  denying  its  former 
power  to  make  the  grant. 

"9.  Assuming,  however,  that  the  defendants  have  the 
franchise  claimed  under  the  ordinance,  the  city^s  right  of 
control  over  the  street  at  the  point  of  crossing  was  para- 
mount, and  could  be  exercised,  when  the  injunction  was 
sought,  as  the  city  might  see  fit,  though  the  result  might 
be  the  impairment  or  even  destruction  of  the  defendants* 
franchise;  the  sole  remedy  of  the  defendants,  if  any,  being 
an  action  for  damages. 

"10.  Even  if  the  city's  right  of  control  over  the  street 
could  not  be  exercised  to  the  destruction  of  the  defendants' 
franchise,  its  exercise  in  this  case  would  not  work  a  de- 
struction of  the  franchise,  apart  from  the  change  of  grade 
of  other  streets  crossing  the  railroad;  and  such  change  of 
other  streets  was  not  properly  proved,  and,  if  proved,  was 
irrelevant  under  the  pleadings." 

The  order  in  which  the  points  have  been  stated  will  not 
be  followed  in  the  discussion,  but  the  proposition  in  rela- 
tion to  the  want  of  authority  in  the  city  to  grant  the  right- 
of-way  in  question,  stated  in  its  eighth  ground,  will  be  first 
noticed.  The  right  to  authorize  railroad  companies  to  lay 
their  tracks  upon  the  streets  and  public  places  in  the  citv 
generally  was  expressly  conferred  by  law.     Section  11  of 
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the  charter  of  the  city  of  Seattle,  in  force  at  the  time,  to 
be  found  at  page  243  of  the  Session  Laws  of  1885-86,  is 
as  follows: 

''The  city  of  Seattle  has  power  to  provide  for  the  sur- 
vey of  the  blocks  and  streets  of  the  city,  and  for  making 
and  establishing  the  boundary  lines  of  such  blocks  and 
streets,  and  to  establish  the  grades  of  all  streets  within  the 
city,  and  to  lay  off,  widen,  straighten,  narrow,  change,  ex- 
tend,- vacate  and  -establish  streets,  highways,  alleys  and  all 
public  grounds,  and  to  provide  for  the  condemnation  of 
such  real  estate  as  may  be  necessary  for  such  purposes, 
and  to  levy  and  collect  assessments  upon  all  property  bene- 
fited by  any  change  or  improvement  authorized  by  this 
section,  sufficient  to  make  compensation  for  all  property 
condemned  or  damaged;  and  to  authorize  or  forbid  the  lo- 
cation and  laying  down  of  tracks  for  railways  and  street 
railways  on  any  and  all  streets  and  alleys  and  public  places 
within  the  city:  Provided^  That  no  street  or  alley  shall  be 
extended  or  vacated  except  by  a  vote  of  six  members  of  the 
council  in  favor  thereof:  And  provided  further^  That  any 
person  or  corporation  laying  down  such  railway  shall  be  lia- 
ble to  the  owners  of  property  abutting  upon  such  streets, 
alley  or  alleys,  for  all  damages  or  injury  caused  thereby, 
to  be  ascertained  on  the  petition  of  the  property  owners, 
in  the  manner  provided  by  chapter  188,  §§  2473  to  2576, 
inclusive,  of  the  Code  of  Washington  of  1881;  and  the 
judgment  and  decree  thereon  shall  be  that  the  company  or 
persons  shall  pay  such  damages,  and,  on  such  payment, 
shall  be  entitled  to  such  right-of-way,  and,  if  no  petition 
for  such  compensation  shall  be  filed  within  two  years  after 
the  track  is  so  laid,  such  claim  shall  be  barred.'' 

There  are  several  sections  contained  in  the  Code  of  1881 
also  relating  to  this  subject  matter,  which  are  as  follows: 

''Sec.  2458.  When  it  shall  be  necessary  or  convenient 
in  the  location  of  any  road  herein  mentioned  to  appropriate 
any  part  of  any  public  road,  street  or  alley  or  public 
grounds,  the  county  court  of  the  county  wherein  such  road, 
street,  alley  or  public  grounds  may  be,  unless  the  same  be 
within  the  corporate  limits  of  a  municipal  corporation,  is 

25—0  WASH. 
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authorized  to  agree  with  the  corporation  constructing  the 
road,  upon  the  extent,  terms  and  conditions  upon  which 
the  same  may  l)e  appropriated  or  used  and  occupied  by 
such  corporation,  and  if  such  parties  shall  be  unable  to 
agree  thereon,  such  corporation  may  appropriate  so  much 
thereof  as  may  be  necessary  and  convenient,  in  the  location 
and  construction  of  said  road. 

"Sec.  2469.  Whenever  a  private  corporation  is  author- 
ized to  appropriate  any  public  highway  or  grounds,  as 
mentioned  in  the  last  section,  if  the  same  be  within  the 
limits  of  any  town,  whether  incorporated  or  not,  such  cor- 
poration shall  locate  their  road  upon  such  particular  road, 
street  or  alley,  or  public  grounds,  within  such  town,  as  the 
local  authorities  mentioned  in  the  last  section,  and  having 
charge  thereof,  shall  designate;  but  if  such  local  authori- 
ties shall  fail  or  refuse  to  make  such  designation  within  a 
reasonable  time,  when  requested,  such  corporation  may 
make  such  appropriation  without  reference  thereto." 

These  are  now  g$5  1574  and  1575,  vol.  1,  of  the  present 
code. 

While  it  is  admitted  that  the  city  had  the  right  generally 
to  allow  railroad  companies  to  lay  tracks  upon  its  streets, 
it  is  contended  that  it  had  no  such  right  where  such  streets 
were  located  upon  tide  lands,  because  the  title  thereto  was 
in  the  territory  in  trust  for  the  future  state,  and,  therefore, 
that  the  city  could  not  burden  the  same  with  any  easement. 
It  is  contended,  however,  that  the  city  had  the  right  to  oc- 
cupy such  lands  for  street  purposes,  and,  although  we  have 
taken  this  contention  as  established,  it  may  be  well  to  no- 
tice some  of  the  provisions  of  the  city  charter  relating 
thereto.  Section  11,  as  we  have  seen,  confers  power  to  lay 
off,  establish  and  extend  streets,  etc.,  and  establish  the 
grades  thereof.  Section  26  confers  power  to  build,  con- 
struct and  regulate  wharves,  piers  and  landing  places  at 
the  foot  of  any  street  terminating  at  the  shore  of  Elliott 
bay,  and  to  regulate  and  prescribe  the  limits  of  the  exten- 
sion of  wharves  into  the  waters  of  any  harbors  within  the 
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city  limits.  And  §  1  defines  the  limits  of  the  city  as  ex. 
tending  on  the  westward  to  the  center  of  Elliott  bay.  Thus 
it  will  be  seen  that  the  city  had  as  full  and  complete  rights 
in  the  premises  as  could  have  been  granted  by  the  terri- 
torial legislature,  and  this  grant  was  valid  and  binding,  ex- 
cepting as  against  the  future  state,  and  until  it  should  take 
some  steps  to  annul  such  action,  subject,  of  course,  to  such 
restraints  as  should  be  imposed  by  the  general  government 
in  its  control  of  such  waters.  The  city's  exercise  of  the 
power  so  granted  by  the  territorial  legislature  was  never 
interfered  with  in  the  premises,  but  its  acts  thereunder  have 
been  expressly  confirmed  by  virtue  of  the  grant  of  power 
in  §  8,  art.  15  of  the  state  constitution,  authorizing  the  city 
to  extend  its  streets  over  intervening  tide  lands  to  the  har- 
bor area  there  provided  for.  We  know  of  no  reason  why 
the  city  could  not  authorize  the  laying  of  railway  tracks 
upon  streets  located 'upon  tide  and  shore  lands.  We  see 
nothing  in  the  way  of  its  granting  whatever  rights  it  did 
have  in  the  premises.  The  very  right  to  occupy  shore  and 
tide  lands  for  street  purposes  would  carry  with  it  during 
such  time  at  least  the  full  enjoyment  of  all  privileges  that 
the  city  exercised  with  regard  to  its  other  streets,  and  one 
of  these  was  the  right  to  authorize  the  location  of  railway 
tracks  upon  its  streets.  This  seems  to  us  to  have  been  as 
much  within  the  policy  of  the  law  as  was  the  recognition 
of  the  right  to  use  such  lands  for  street  purposes  in  any 
wise.  The  city  undertook  to,  and  did,  as  far  as  it  was 
able,  confer  this  privilege  on  the  respondents.  Its  acts 
have  never  been  in  any  wise  questioned,  excepting  in 
thia  instance,  where  it  undertakes  to  set  up  its  own  want 
of  power.  But  it  sought  to  exercise  the  power,  and  its 
right  so  to  do  was  not  interfered  with  by  any  higher  au- 
thority, but,  on  the  contrary,  was  subsequently  confirmed; 
and  we  are  of  the  opinion  that  the  city  is  in  no  position  to 
urge  the  invalidity  of  the  franchise,  or  its  want  of  power 
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to  grant  the  same,  under  the  circumstances,  nor  can  it  ar- 
bitrarily repeal  the  same,  whatever  rights  it  may  have  in 
the  exercise  of  the  power  of  eminent  domain. 

We  are  also  of  the  opinion  that  the  city  is  not  in  a  po- 
sition to  urge  that  the  ordinance  is  void  by  reason  of  a 
noncompliance  with  the  sixth  condition  as  to  the  time 
within  which  the  railroad  should  be  constructed,  nor  of  the 
failure  to  continuously  operate  the  road  when  constructed. 
The  essential  object  of  the  ordinance  was  to  secure  continu- 
ous railway  connection  with  the  eastern  part  of  the  state,  and 
for  that  purpose  the  ordinance,  by  a  proviso  in  said  condi- 
tion, purported  to  confer  or  convey  the  right  to  lay  a  titick 
upon  the  right-of-way  in  question  to  any  company  which 
should  first  construct  a  standard  gauge  railroad  affording 
such  connection.  There  was  no  intention  to  limit  the  privi- 
leges authorized  to  the  particular  corporations  named,  and 
while  it  is  admitted  that  the  road  was  not  constructed  from 
the  point  in  controversy  within  the  time  specified,  and  that 
for  a  year  and  a  half  from  about  a  month  after  its  completion 
it  was  not  operated,  and  thus,  as  appellant  contends,  the 
spirit  of  the  ordinance  was  violated,  yet,  notwithstanding 
this,  the  ordinance  was  not  repealed,  nor  was  any  step 
taken  during  said  time  to  compel  the  railroad  companies 
to  remove  their  tracks  from  the  streets  in  question,  but 
they  were  allowed  to  remain  there,  and  finally  the  line  was 
put  in  operation,  and  was  operated  continuously  for  several 
years  prior  to  the  institution  of  this  suit.  The  respond- 
ents' rights  in  the  premises  were  in  no  wise  questioned 
during  said  times,  and,  conceding  that  the  city  had  the 
right  to  impose  the  time  limitation  condition,  we  are  of  the 
opinion  that  it  is  now,  and  was  at  the  time  of  the  institu- 
tion of  this  suit,  estopped  from  availing  itself  of  the  same 
under  the  circumstances. 

It  seems  to  us  that  the  contention  of  the  respondents  is 
well  founded,  that  the  ordinance  in  question,  while  it  re- 
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mained  upon  the  books  as  one  of  the  ordinances  of  said 
city,  had  the  effect  of  designating  the  route  where  the  line 
of  railway  might  be  constructed  by  any  company  choosing 
to  build  a  standard  gauge  road  thereon  connecting  said  city 
by  rail  with  Eastern  Washington,  and  that,  by  constructing 
its  line  of  railway  thereon,  respondents  acquired  a  right  as 
against  the  city  to  use  such  streets  for  such  purpose,  sub- 

■ 

ject  of  course,  to  the  reasonable  control  and  regulation  of 
the  municipal  authorities. 

As  to  the  sixth  proposition:  The  point  that  there  was 
no  such  corporation  in  existence  as  the  Oregon  &  Trans- 
continental Railroad  Company  seems  to  us  immaterial.  It 
does  appear  that  there  was  a  corporation  known  as  the 
''Oregon  Transcontinental  Company,'^  and  we  think  it 
fairly  appears  from  the  proof  that  this  was  the  corporation 
that  was  intended  to  be  designated,  instead  of  the  ''Oregon 
&  Transcontinental 'Railroad  Company,"  which  had  no  ex- 
istence, and  that  it- was,  in  effect,  simply  a  misnomer;  but, 
under  the  view  we  have  taken  of  the  points  heretofore  dis- 
cussed, this  matter  becomes  unimportant. 

The  point  in  relation  to  the  franchise  being  void,  be- 
cause in  terms  perpetual  and  irrevocable,  will  be  further 
noticed.  What  has  been  said  disposes  of  the  sixth,  seventh 
and  eighth  propositions  otherwise. 

Many  of  appellant^s  statements  advanced  in  support  of 
its  ninth  ground  are  unquestionably  sound,  but  they  fail 
to  sustain  the  position  taken.  A  city's  power  to  improve 
and  graduate  its  streets  is  undoubtedly  a  continuant  power, 
not  exhausted  by  its  first  exercise,  and  inalienable  by  the 
corporate  authorities,  and  such  authorities  are  the  ones  to 
judge  of  the  expediency  or  necessity  of  its  exercise.  This 
is  well  sustained  by  the  cases  cited.  But  the  next  state- 
ment, that  under  this  power  the  city's  right  to  establish 
and  execute  a  new  and  higher  grade  of  Columbia  street  at 
the  place  in  dispute  follows  as  a  matter  of  course,  must  be 
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taken  with  some  degree  of  limitation.  It  will  aid  in  the 
discussion  of  this  question  to  state  our  views  here  of  the 
effect  of  the  city's  action  in  the  premises.  The  raising  of 
the  grade  of  the  railway  tracks  two  feet  at  the  point  in 
question  would  greatly  impair  the  usefulness  of  the  tracks. 
This  clearly  appears  from  the  proof,  and  it  also  appears 
that  at  the  same  time  the  city  raised  the  grades  of  other 
streets  in  the  vicinity  which  were  crossed  by  the  railroad 
tracks  aforesaid  to  such  an  extent  as  to  make  it  impossible 
for  the  railroad  companies  to  reconstruct  their  tracks  upon 
said  right-of-way.  The  effect  of  the  raising  of  the  grades 
of  these  various  streets  was  such  as  to  absolutely  destroy 
the  franchise,  let  alone  making  it  impossible  for  the  rail- 
road companies  to  comply  with  the  ordinance  in  question, 
in  giving  to  each  wharf  owner  a  side  track,  and  to  construct 
the  tracks  on  a  common  level  with  the  wharves  along  the 
water  front.  Under  such  a  state  of  facts,  we  think  the 
well  settled  rule  of  law  is  that  the  city's  right  to  graduate 
its  streets  or  alter  the  grades  thereof  is  not  an  absolute 
one,  to  be  exercised  at  its  option,  regardless  of  its  effect 
upon  others,  but  it  is  a  power  which  must  be  reasonably 
exercised  with  reference  to  the  rights  of  parties  interested. 
It  cannot  be  exercised  to  the  extent  of  working  a  destruc- 
tion of  such  a  franchise  previously  granted.  This  would 
amount  to  an  unauthorized  taking  of  property;  and  none 
of  the  cases  cited  by  appellant,  in  our  opinion,  support 
such  contention,  as  none  of  them  go  to  the  extent  of  hold- 
ing that  the  city  may  so  alter  and  change  the  grades  of  its 
streets  as  to  work  a  destruction  of  a  valuable  property 
under  such  circumstances,  but  the  right  to  change  the 
grades  of  streets  is  sustained  upon  the  ground  that  the 
same  may  be  done  consistent  with  the  preservation  of  rights 
previously  acquired  by  others;  as  in  the  case  of  St<ite  v. 
Mayor^  etc.^  of  Hoboken^  41  N.  J.  Law,  71,  which  involved 
the  validity  of  an  ordinance  requiring  a  horse  railway  to 
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make  its  tracks  previously  laid  conform  to  the  grade  of  the 
street,  in  which  case  it  is  said  that — 

*'The  provisions  in  these  ordinances,  requiring  the  tracks 
to  conform  to  grade,  and  to  be  laid  under  the  direction  of 
the  street  commissioner,     .  .    are  of  the  character  of 

regulations  which  may  be  adopted,  and,  if  reasonable,  are 
valid.  Such  regulations  do  not  appreciably  interfere  with 
the  exercise  of  its  franchise  by  a  corporation  having  a  fran- 
chise to  use  the  public  streets  for  its  business;  . 
and  the  legislature  is  presumed  to  have  intended,  when  it 
authorized  the  use  of  the  public  streets  for  such  purposes, 
that  its  grantee  should  hold  its  privileges  subject  to  such 
regulations  as  are  reasonably  necessary  for  the  common 
use  of  the  streets,  for  the  purposes  of  a  street  railway,  and 
for  ordinary  travel. ' ' 

Nor  can  we  agree  with  the  statement  that  there  was  in 
this  case  no  taking  of  property  by  the  alteration  of  such 
gi'ades  because,  at  the  particular  time  the  ordinances  were 
passed,  the  railroad  tracks  had  been  destroyed  by  fire  at 
the  point  in  question,  and,  for  that  reason,  there  was  no 
property  there  in  existence  to  take.  The  argument  might 
apply  with  some  force  in  case  of  the  destruction  of  a  struct- 
ure which  could  be  rebuilt  as  well  to  conform  to  one  grade 
as  another,  and  where  there  would  only  be  a  damaging, 
instead  of  a  deprivation,  of  the  right.  But  the  railroad 
tracks  at  this  point  must  be  rebuilt  with  reference  to  the 
established  grade  of  the  railroads  of  which  they  were  a  part. 
The  part  w^hich  merely  crossed  the  street  could  not  be  seg- 
regated and  looked  at  independently,  for  it  was  of  no  value, 
excepting  as  a  part  of  the  system,  and  could  only  be  re- 
constructed practically  upon  the  same  grade  as  before;  and 
this,  as  we  have  seen,  was  rendered  impossible  by  the 
changes  in  the  grades  of  the  streets  made  as  aforesaid.  Al- 
though the  railway  tracks  across  this  street  were  destroyed 
by  fire,  the  property  of  the  companies  still  remained.  The 
property  was  the  franchise  —  the  right  to  use  the  street  for 
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the  purpose  of  constructing  and  operating  tracks  thereon. 
This  was  the  material  thing  of  value,  and  this  was  what 
was  sought  to  be  taken  by  the  corporate  authorities  in  the 
manner  aforesaid,  and  it  was  just  as  much  of  a  taking  as 
though  the  tracks  had  been  actually  in  existence  at  the  time 
the  ordinances  were  adopted.  The  property  of  railroad 
companies  is  as  much  within  the  protection  of  the  law  as 
that  of  any  other  company  or  of  any  individual.  Railroads 
are  recognized  as  essential  to  the  welfare  and  prosperity  of 
the  people,  and,  because  of  their  capacity  for  usefulness  to 
the  whole  people,  railroad  companies  are  invested  with 
large  powers  of  a  public  nature.  The  laws  of  the  state  also 
provide  for  the  organization  of  cities,  and  large  powei-s  are 
granted  to  them  relating  to  the  control  and  regulation  of 
matters  within  the  municipal  limits;  but,  when  a  broad  in- 
terpretation of  such  powers  clashes  with  acquired  property 
rights,  as  in  this  instance,  such  reasonable  construction 
should  be  given  them  as  shall  not  have  the  effect  of  destroy- 
ing, or  even  materially  injuring,  such  rights.  The  city 
must  so  use  its  powers  as  to  enable  the  respondents  to  have 
a  reasonable  use  and  enjoyment  of  theirs,  and  not  so  as  to 
render  it  impossible  or  even  very  difficult  for  the  respond- 
ents to  reconstruct  and  operate  their  railroads.  1  Rorer, 
Railroads,  p.  553,  par.  13.  Property  rights  acquired  under 
and  by  virtue  of  franchises  thus  granted  are  perpetual,  un- 
less otherwise  limited  in  the  grant;  and  there  was  no  limit 
in  this  instance,  and  such  franchises  are  not  void  in  conse- 
quence thereof.  There  is  no  sound  reason  why  a  municipal 
corporation  may  not  bind  itself  in  this  particular,  as  well 
as  an  individual  may.  On  the  contrary,  well  recognized 
principles  of  justice  require  that  it  should  be  so  bound,  to 
the  end  that  property  rights  may  be  made  stable  and  cer- 
tain; and  the  municipality  is  sufficiently  protected  under 
such  circumstances;  for  should  it  become  necessary  to 
thereafter  undo  the  work,  and  terminate  the  rights  granted, 
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and  to  take  the  property  of  the  corporation  acquired  in 
pursuance  and  by  virtue  thereof,  it  may  do  so  under  the 
exercise  of  the  power  of  eminent  domain  upon  making 
compensation;  and  this  is  a  sufficient  protection  for  the 
rights  of  the  city,  and  one  which,  at  the  same  time,  affords 
protection  to  the  rights  of  the  respondents.  State  v>  Noyes^ 
47  Me.  189;  Port  of  Mobile  v,  Louisville^  etc,  H.  H.  Co.^ 
84  Ala.  115  (4  South.  Rep.  106). 

The  substance  of  the  tenth  point  has  been  previously 
disposed  of  in  the  view  taken  that  the  acts  of  the  city,  if 
sustained,  would  work  a  destruction  of  the  franchise. 
Minor  points  as  to  whether  the  proof  was  irrelevant  under 
the  pleadings  are  of  no  particular  importance  at  this  time. 
Where  a  full  and  fair  trial  has  been  had  upon  the  merits, 
and  this  is  apparent,  little  attention  will  be  paid  in  an 
equity  cause  to  technical  points  raised  over  the  pleadings. 

The  judgment  of  the  lower  court  is  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 


[No.  806.    Decided  May  24, 1893.] 

Evan   Enoch,  Respondent^  v.  The  Spokane  Falls  and 
Northern  Railway  Companv,  Appellant, 

appropriation  of  public  lands— rights  of  pre-emption 

claimant— MEASURE  OF   DAMAGES  —  INSTRUCTIONS. 

The  rights  of  a  preemption  claimant  to  public  land  of  the  United 
States  are  reserved  by  certain  provisions  of  the  act  of  congress  of 
March  3, 1875,  entitled  ''An  act  granting  to  railroads  a  right-of-way 
through  the  public  lands  of  the  United  States;'^  and  where  a  rail- 
road appropriates  public  lands  upon  which  a  preOmption  entry  has 
been  properly  made  prior  to  the  filing  of  a  profile  of  the  road  in  the 
office  of  the  secretary  of  the  interior,  the  railroad  is  liable  for  dam- 
ages. 

Where  the  only  objection  to  an  instruction  is  that  it  is  too  gen. 
eral  in  its  terms,  the  proper  practice  is  to  move  to  make  it  more 
speeitic. 


6 

398 

6 

(IS8: 

S8*g66> 

84*  151 1 

6 

393 

31 

04 

81 

335 

6 

im 

30 

266 

81 

19 

•31 

467 

394         ENOCH  v.  SPOKANE  FALLS.  ETC.,  RY.  CO. 

Opinion  of  the  Court — Anders.  J.  [6  Wash. 

Under  the  provisions  of  art.  1,  §  16  of  the  constitution,  the  meas- 
ure of  damages,  where  land  is  appropriated  by  a  railroad  for  right- 
of-way  purposes,  is  the  fair  market  value  of  the  land  taken  at  the 
time  of  the  appropriation,  together  with  the  amount  of  deprecia- 
tion, if  any,  in  the  value  of  the  land  not  taken,  and  these  respective 
amounts  should  be  ascertained  without  regard  to  any  benefits  that 
may  have  resulted  from  the  construction,  or  proposed  construction, 
of  the  railroad.  (Northern,  etc.,  B.  B.  Co.  v.  Coleman,  3  Wash.  234, 
overruled.) 

Appeal  from  Superior  Courts  Spokane  County, 

McBride  cfe  Allen^  for  appellant. 
RiiJpath  i&  Marshall^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  On  the  16th  day  of  March,  1889,  the  re- 
spondent settled  upon  the  northwest  quarter  of  section  34, 
in  township  29  north,  range  42  east,  W.  M.,  and  on  the 
18th  day  of  March,  1889,  he  tiled  his  declaratory  state- 
ment in  the  United  States  land  office  at  Spokane  Falls, 
Washington,  and  thereby'  claimed  the  right  to  enter  the 
said  land  under  the  provisions  of  the  preemption  laws  of 
the  United  States.  He  built  a  house  thereon,  soon  after 
his  settlement,  in  which  he  resided  continuously  up  to  the 
time  of  the  trial  of  this  action,  and  cleared  some  fifteen  or 
twenty  acres  of  the  land  for  cultivation.  In  June  and 
July,  1889,  the  appellant  constructed  a  railroad  across 
these  premises,  and  appropriated  therefor  a  strip  of  land 
one  hundred  feet  in  width,  extending  from  a  point  about 
ten  rods  west  of  the  southeast  comer  to  a  point  on  the  west 
line  thereof  about  thirty-three  rods  south  of  the  northwest 
corner. 

The  respondent  brought  this  action  to  recover  compensa- 
tion for  the  damages  alleged  to  have  been  sustained  by  the 
taking  and  appropriating  of  the  right-of-way,  and  the  dig- 
ging of  holes  in  and  removing  of  earth  from  parts  of  the 
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land  outside  of  the  limits  of  the  strip  taken  for  the  right- 
of-way.  The  appellant  contends  that  the  land  claimed  by 
the  respondent  was,  at  the  time  of  the  building  of  the  rail- 
road, public  land  of  the  United  States,  and  that  it  was  en- 
titled to  the  right-of-way  through  the  same  by  .virtue  of 
the  provisions  of  the  act  of  congress  of  March  3,  1875, 
entitled  "An  act  granting  to  railroads  a  right-of-way 
through  the  public  lands  of  the  United  States."  Supp. 
Rev.  St.  U.  S.  (2ded.)91. 

It  is  not  shown  by  the  record  or  claimed  by  the  respond- 
ent that  he  had,  prior  to  the  construction  of  the  railroad,  or 
prior  to  the  filing  of  the  profile  of  appellant's  road  with 
the  register  of  the  land  office  at  Spokane  Falls,  and  the  ap- 
proval thereof  by  the  secretary  of  the  interior,  paid  for  the 
land  claimed  by  him.  And  this  being  so,  it  was  within 
the  power  of  congress  under  the  rulings  of  the  supreme 
court  of  the  United  States,  to  grant  an  absolute  and  unin- 
cumbered right>of-way  through  this  land  to  the  railroad 
company,  or  even  to  withdraw  the  land  from  the  operation 
of  the  preemption  laws  altogether,  and  to  confer  the  right 
to  purchase  the  same  upon  some  other  person.  Frisbie  v, 
Whitney^  9  Wall.  195;  Hutchings  v.  Low^  15  Wall.  77. 

These  cases  maintain  the  doctrine  that  the  power  of  reg- 
ulation and  disposition  over  the  public  lands  of  the  United 
States,  conferred  upon  congress  by  the  constitution,  only 
ceases,  under  the  preemption  laws,  when  all  the  preliminary 
acts  prescribed  by  those  laws  for  the  acquisition,  including 
the  payment  of  the  price  of  the  land,  have  been  performed 
by  the  settler,  and  that  when  these  prerequisites  have  been 
complied  with,  the  settler,  for  the  first  time,  acquires  a 
vested  interest  in  the  property  occupied  by  him,  of  which 
he  cannot  subsequently  be  deprived.  And  the  same  view 
was  expressed  by  the  supreme  court  of  California  in  Hut- 
ton  V.  Frishie^  37  Cal.  475. 

It  seems  to  be  conceded  that  the  appellant  has  complied 
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with  the  conditions  of  the  act  of  March  3,  1875,  and  is 
therefore  entitled  to  all  of  the  privileges  and  benefits 
thereby  intended  to  be  conferred  on  railroad  companies. 
It  was  duly  incorporated  under  the  laws  of  the  then  Ter- 
ritory of  Washington  on  the  17th  day  of  April,  1888,  and 
a  copy  of  its  articles  of  incorporation,  together  with  proof 
of  its  organization,  was  filed  in  the  office  of  the  secretary 
of  the  interior  on  June  5,  1888.  On  November  21,  1889, 
it  filed  a  duly  verified  profile  of  its  road,  as  definitely 
located,  with  the  register  of  the  United  States  land  oflSce 
at  Spokane  Falls,  and  the  same  was  approved  by  the  sec- 
retary of  the  interior  on  December  14,  1889.  The  require- 
ments of  the  law  having  been  thus  complied  with,  it  is 
insisted  on  behalf  of  appellant — Firsts  That  the  grant  of  the 
right-of-way  took  efi'ect  in  its  favor  on  June  5,  1888,  when 
a  copy  of  its  articles  of  incorporation  and  proofs  of  organ- 
ization were  filed  and  approved  by  the  secretary  of  the 
interior,  which  was  long  prior  to  the  initiation  of  respond- 
ent's claim  under  the  preemption  law.  and  was,  therefore, 
not  affected  by  such  claim;  and,  second^  That  whether  the 
grant  became  operative  at  that  date  or  subsequently,  still 
the  respondent  had  no  such  an  interest  in  the  land  occu- 
pied by  him  as  entitled  him  to  indemnity  for  the  rightrof- 
way  appropriated  by  the  appellant,  for  the  alleged  reason 
that  the  land  was  at  the  time  public  land  of  the  United 
States,  and  therefore  included  in  appellant's  grant.  On 
the  other  hand  the  respondent  contends  that  the  pro- 
visions of  the  act  of  congress  under  which  the  appellant 
claims  did  not  inure  to  the  benefit  of  appellant  until  it  filed 
a  profile  of  its  road  in  the  office  of  the  secretary  of  the 
interior,  and  that  it  then  only  took  effect  as  of  that  date; 
and,  furthermore,  that  by  the  terms  of  said  act  the  rights 
of  preemption  and  homestead  claimants  are  recognized  and 
reserved  from  the  operation  of  the  grant.  We  think  the 
construction  contended  for  by  the  respondent  is  the  only 
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one  warranted  by  a  fair  interpretation  of  all  the  provisions 
of  the  statute. 

If  the  first  section  stood  alone  it  would  be  difficult  to 
escape  the  conclusion  that  it  was  the  intention  of  congress 
that  the  grant  therein  mentioned  should  attach  in  favor  of 
any  railroad  company  immediately  upon  the  filing  6f  a 
copy  of  its  articles  of  incorporation  and  proofs  of  organi- 
zation as  therein  provided.  But  a  consideration  of  subse- 
quent sections  leads  us  to  the  conclusion  that  such  was  not 
the  intention  of  the  framers  of  the  act.  By  the  fourth 
section  it  is  provided  ''that  any  railroad  company  desiring 
to  secure  the  benefits  of  this  act  shall  within  twelve  months 
after  the  location  of  its  road,  if  the  same  be  upon  sur- 
veyed lands,  and  if  upon  unsurveyed  lands,  within  twelve 
months  after  the  survey  thereof  by  the  United  States,  file 
with  the  register  of  the  land  office  for  the  district  where 
such  land  is  located  a  profile  of  its  road;  and  upon  approval 
thereof  by  the  secretary  of  the  interior  the  same  shall  be 
noted  upon  the  plats  in  said  office,  and  thereafter  all  such 
lands  over  which  such  right-of-way  shall  pass  shall  be  dis- 
posed of  subject  to  such  right-of-way."  From  this  pro- 
vision it  would  appear  that  no  railroad  company  can  claim 
to  be  a  grantee  of  a  right-of-way  over  the  public  lands 
until  a  profile  of  its  road  has  been  filed  and  approved  as 
therein  specified. 

And  after  that  has  been  done,  the  grant  is  not  operative 
upon  lands  to  which  private  rights  have  previously  at- 
tached. This  is  the  clear  import  of  the  language  used  in 
the  third  section,  which  provides  the  manner  in  which 
private  lands  and  possessory  claims  on  the  public  lands  of 
the  United  States  may  be  condemned.  The  respondent  in 
this  case  was  certainly  a  possessory  claimant  on  the  public 
lands  of  the  United  States,  and  the  appellant  had  there- 
fore no  right  to  appropriate  any  portion  of  his  "claim" 
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exc^t  upon  payment  of  a  just  compensation,  to  be  ascer- 
tained in  the  manner  provided  by  law. 

In  Red  River y  etc.^  R.  R.  Co.^  v,  Sture^  32  Minn.  95 
(20  N.  W.  Rep.  229),  the  supreme  court  of  Minnesota, 
speaking  of  this  act  of  March  3,  1875,  said: 

''This  is  not  in  the  natui*e  of  an  absolute  grant  inprn- 
senti  to  a  designated  company,  as  in  the  case  of  Railroad 
Co.  V'  Baldmin^  108  U.  S.  426,  where  it  was  held  that,  as 
soon  as  the  route  is  definitely  iixed,  the  title  attaches  from 
the  date  of  the  act.  This  act  is  in  the  nature  of  a  general 
offer  to  the  public,  which  takes  effect  and  becomes  opera- 
tive as  a  grant  to  a  particular  company  only  when  it 
accepts  its  terms  by  a  compliance  with  the  conditions  pre- 
cedent prescribed  in  the  act  itself.  This  proposition  rests 
on  elementary  principles.  A  grant,  like  any  other  con- 
tract, must  have  two  parties — a  grantor  and  grantee — and 
an  offer  not  accepted  constitutes  no  contract.  This  is 
clearly  the  theory  on  which  the  act  is  framed.  It  merely 
offers  or  proposes  to  give  any  railroad  company,  upon  com- 
pliance with  its  terms,  the  right-of-way  over  public  lands 
to  which  private  rights  have  not  attached  at  or  before  the 
date  of  such  compliance." 

Such  is  also  the  view  of  the  supreme  court  of  Oregon, 
as  expressed  in  Larsen  v.  O.  R.  &  N.  Co.^  19  Or.  240  (23 
Pac.  Rep.  974).  The  court  there  stated,  in  construing 
this  act,  "it  does  not  assume  to  grant  the  possessor}' 
claims  of  those  who  had  acquired  them  prior  to  the  time 
of  compliance  with  the  act  by  a  railroad  company  claiming 
the  benefit  of  the  act,  for  the  reason  that  the  third  section 
of  the  act  provides  for  the  condemnation  of  such  possessory 
claims.  This  provision  is  a  clear  recognition  of  such 
claims  as  against  any  corporation  claiming  by  title  subse- 
quent to  their  acquisition. "  It  is  true  that  in  both  of  tlie 
above  cases  the  rights  of  a  homestead  claimant  were  in- 
volved, but  we  think  the  same  rule  must  be  held  applicable 
as  well  to  the  possessory  claims  of  those  occupying  lands 
under  the  provisions  of  the  preemption  laws. 
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At  the  trial  of  this  cause  the  judge,  among  other  instruc- 
tions, charged  the  jury  — 

^^That  in  estimating  the  damages,  if  any,  which  the  jury 
may  find  from  the  evidence  the  plaintiff  has  sustained  by 
reason  of  the  acts  of  the  defendant,  the  jury  are  to  disi'e- 
gard  any  evidence  which  may  have  been  delivered  to  them 
as  to  enhancement  in  value  of  the  lands  in  question,  and 
consider  only  the  amount  of  damages,  if  any,  plaintiff  has 
suffered  by  reason  of  the  acts  of  defendant  set  out  in  the 
complaint. "" ' 

The  following  instruction  was  also  given  to  the  jury: 

^'In  estimating  the  damages  which  the  plaintiff  will  be 
entitled  to  recover,  if  you  find  him  entitled  to  recover  any- 
thing, you  must  consider  two  elements  of  damages — First: 
The  actual  market  value  of  the  strip  of  land  actually  taken 
by  the  railroad  company  at  the  time  it  was  taken,  irre- 
spective of  any  benefit  from  the  proposed  railroad." 

It  is  claimed  by  the  learned  counsel  for  the  appellant 
that  these  instructions  were  erroneous  for  the  reason  that, 
as  given,  they  permitted  the  jury  to  fix  the  value  of  the 
land,  at  the  time  the  railroad  was  constructed  over  it,  with- 
out deducting  the  amount  which  the  land  had  been  en- 
hanced in  value  by  reason  of  the  construction  of  the 
proposed  road.  The  last  instruction  above  set  forth  is 
certainly  unobjectionable,  for  it  is  in  accordance  with  §16, 
art.  1  of  our  state  constitution,  which  provides  that  when 
private  property  is  taken  for  a  right-of-way  by  any  corpo- 
ration other  than  municipal,  compensation  shall  be  made 
as  therein  specified,  "irrespective  of  any  benefit  from  any 
improvement  proposed  by  such  corporation."  If  the  in- 
struction was  too  general  in  its  terms,  it  was  the  duty  of 
the  appellant  to  ask  the  court  to  make  it  more  specific, 
instead  of  merely  objecting  to  it  in  the  form  as  given. 

Nor  do  we  think  the  first  instruction  given  by  the  court 
is  open  to  just  criticism.  If  the  court  had  permitted  the 
jury  in  their  estimation  of  damages  to  take  into  considera- 
tion the  enhancement  of  the  value  of  the  lands  in  question, 
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it  would  have  sanctioned  an  assessment  which  was  not  ^^ir- 
respective of  benefits/'  and  hence,  in  contravention  of  the 
provision  of  the  constitution  above  mentioned.  Under  any 
view  that  may  be  taken  of  this  constitutional  provision, 
benefits  cannot  be  set  off  against  damages  resulting  from 
appropriations  for  rights-of-way  for  railroads. 

Under  the  constitution  the  land  owner  is  entitled  to  full 
compensation,  in  money,  for  the  injury  sustained,  and  that 
provision  precludes  payment  of  any  part  of  such  compen- 
sation in  benefits.  But,  in  order  that  thei*e  might  be  no 
doubt  upon  this  question,  the  framers  of  the  section  of  the 
constitution  under  consideration  further  declared  that  such 
compensation  should  be  ascertained  irrespective  of  benefits. 
Does  this  phrase  mean  that  the  corporation  making  the  ap- 
propriation may  show  that  the  value  of  the  property,  a  part 
of  which  it  tiikes  for  a  right-of-way,  has  been  enhanced  by 
the  construction  or  proposed  construction  of  its  road,  and 
then  deduct  such  enhancement  from  the  present  value  of 
the  land  and  only  pay  the  remainder  as  damages  ?  Or  does 
it  mean  that  a  person  whose  land  is  taken  for  the  use  of  a 
railroad  is  entitled  to  its  fair  market  value  without  regard 
to  the  causes  that  may  have  contributed  to  make  up  such 
value  ?  The  latter  is  the  construction  given  by  the  highest 
courts  of  several  of  the  states  whose  constitutions  contain 
a  similar  provision. 

In  Giesy  v,  Oincinnati^  etc.^  R.  H,  Co,^  4  Ohio  St.  308, 
which  is  a  well  considered  case,  it  was  held  that  the  expres- 
sion ''irrespective  of  benefits,"  and  the  words  "without 
deduction  for  beuQfits,"  both  of  which  were  used  in  the 
constitution  of  Ohio,  were  equivalent  in  meaning.  And  in 
speaking  of  the  compensation  to  be  paid  for  land  con- 
demned for  railroad  purposes,  the  court,  by  Rannet,  J., 
there  said: 

"The  word  'irrespective'  relates  to  this  full  compensa- 
tion, and  binds  the  jury  to  assess  the  amount,  without  look- 
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ing  at  or  regarding  any  benefits  contemplated  by  the 
construction  of  the  improvement.  Where  this  is  done  and 
this  consideration  wholly  excluded,  the  jury  have  nothing 
to  do  but  ascertain  the  fair  market  value  of  the  property 
taken;  which  is  but  saying  that  nothing  shall  be  deducted 
from  that  value  on  account  of  such  benefits.  The  opposite 
construction,  so  far  from  requiring  the  assessment  to  be 
made  irrespective  of  these  benefits,  in  effect  compels  the 
jury  to  ascertain  their  value  to  the  property,  and  to  deduct 
so  much  as  they  have  increased  it;  thus  using  a  word  in- 
troduced for  the  sole  benefit  of  the  property  holder  in  such 
manner  as  to  deprive  him  of  a  portion  of  the  acknowledged 
present  value  of  his  property,  or  to  allow  him  to  be  paid 
for  a  part  of  its  value  in  benefits;  and,  at  the  same  time, 
fastens  upon  the  constitution  the  gross  inconsistency  of 
allowing  a  corporation  to  procure  the  right-of-way  upon 
easier  terms  than  could  be  done  by  the  public. ' ' 

And  in  the  same  opinion  the  court  further  said: 

''The  jury  are  not  required  to  consider  how  much,  nor 
permitted  to  make  any  use  of  the  fact  that  it  may  have  in- 
creased in  value  by  the  proposal  or  construction  of  the 
work  for  which  it  is  taken." 

This  construction  of  the  constitution  was  adhered  to  in 
Little  Miami  R.  R,  Co.  v.  Collett^  6  Ohio  St.  182,  and  in 
Cincinnati^  etc.^  Ry.  Co,  v.  Longwm'th^  30  Ohio  St.  108. 
And  a  substantially  similar  view  is  held  in  St.  Louis^  etc,^ 
R,  R.  V.  Anderson^  39  Ark.  167;  in  Springfield^  etc.^  Ry, 
V.  Rhea^  44  Ark.  258;  in  St,  Joseph^  etc,^  R,  R,  Co,  v.  On\ 
8  E[an.  419;  in  Hunt  v,  Simth^  9  Kan.  137;  in  Reianer  v. 
Union  Depot  c&  R.  R,  Co,,  27  Kan.  382;  and  by  the  su- 
preme court  of  Alabama  and  California.  See  Alabama^ 
etc. J  R.  R.  Co.  V.  Burkett,  42  Ala.  83;  Pax: if  c  Coast  Ry, 
Co,  V.  Porter,  74  Cal.  261  (15  Pac.  Rep.  774);  Midler  v. 
Bail/way  Co,,  83  Cal.  240  (23  Pac.  Rep.  265);  San  Ber- 
nardvno,  etc,,  Ry,  Co,  v.  Haven,  94  Cal.  489  (29  Pac.  Rep. 
875). 

And  in  the  supreme  court  of  Iowa,  under  a  constitutional 

26—6  WASH. 
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provision  that  the  jury  ''shall  not  take  into  consideration 
any  advantages  that  may  result  to  said  owner  on  account 
of  the  improvement  for  which  it  is  taken,"  the  point  was 
made,  in  Britton  v.  D.  Jf.,  O.  (6  S.  R.  Co.^  59  Iowa,  540 
(13  N.  W.  Rep.  710),  that  if  the  value  of  the  land  had 
been  increased  by  the  construction  of  the  road,  that  should 
be  considered  and  the  damages  reduced  because  of  such 
fact,  but  the  court  held  that  all  benefits  and  advantages 
were  included  in  estimating  the  value,  and  hone  excluded. 

We  are  not  unmindful  of  the  fact  that  this  court  laid 
down  a  different  rule  from  that  enunciated  in  the  above 
decisions  for  the  measure  of  damages,  in  cases  like  the  one 
before  us,  in  Northern^  etc, ,  R,  R.  Co.  v.  Coleman^  3  Wash. 
234  (28  Pac.  Rep.  514);  but  upon  further  reflection  and 
from  an  examination  of  authorities  which  were  not  brought 
to  our  attention  in  that  case,  we  have  become  satisfied  that 
the  equitable  rule  there  adopted  is  at  variance  with  the  pro- 
visions of  g  16  of  art.  1  of  our  state  constitution.  That 
will,  therefore,  no  longer  be  deemed  an  authoritative  ex- 
pression of  the  opinion  of  this  court  upon  that  question. 

We  think  that  the  true  measure  of  damages  in  such 
cases  is  the  fair  market  value  of  the  land  taken  at  the  time 
of  the  appropriation,  together  with  the  amount  of  depreci- 
ation, if  any,  in  the  value  of  the  land  not  taken,  and  that 
these  respective  amounts  should  be  ascertained  irrespective 
of,  that  is,  without  regard  to,  any  benefits  that  may  have 
resulted  from  the  construction  or  proposed  construction  of 
the  railroad. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
court  below  must  be  aflSrmed,  and  it  is  so  ordered. 

Dunbar,  C  J.,  and  IIoyt,  Stiles  and  Scott,  JJ.,  con- 
cur. 
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[  No.  864.    Decided  May  24, 1898.] 

Second  National  Bank  of  Colfax,  Appdlcmt^  v.  T.  S. 

Anglin,  Respondent. 

PROMISSOEY   NOTES  —  PROVISION  FOR  ATTORNEY  FEES — EFFECT 

UPON  NEGOTIABILITY. 

A  condition  in  a  promissory  note  providing  for  the  payment 
of  attorney  fees  in  the  case  of  a  suit  to  enforce  its  collection, 
does  not  affect  the  negotiability  of  the  note. 

Appeal  from  S^tperiar  Courts  Whitman  County, 

Chadwick  <fb  Fvllerton^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  action  was  brought  to  recover  an  amount 
alleged  to  be  due  upon  a  promissory  note  made  by  the  re- 
spondent, which  it  was  alleged  had  been  endorsed  by  the 
payee  to  the  plaintiff  before  maturity  for  a  valuable  con- 
sideration. Such  note  was  substantially  in  the  following 
form: 

"Five  months  after  date,  without  grace,  for  value  re- 
ceived, I  promise  to  pay  to  J.  B.  Standley,  or  order,  at 
Colton,  Wash.  Ter'y,  the  sum  of  $213.00  with  interest 
thereon  at  the  rate  of  1 J  per  cent,  per  month  from  maturity 
until  paid.  Principal  and  interest  payable  only  in  U.  S. 
gold  coin,  and  in  the  event  of  a  suit  to  enforce  the  collec- 
tion of  this  note  or  any  portion  thereof,  I  further  agree  to 
pay  the  additional  sum  pf  ^20. 00  in  like  gold  coin,  as  at- 
torney's fees  in  said  suit." 

The  rulings  of  the  lower  court  during  the  progress  of 
the  trial  were  based  entirely  upon  the  theory  that  this  note 
was  not  a  negotiable  one.  Assuming  that  basis  to  be  cor- 
rect, it  may  be  that  such  rulings  could  be  sustained,  al- 
though as  to  that  question  we  now  express  no  opinion. 
But  it  is  clear  that  if  that  basis  was  not  correct,  such  rul- 
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ings  cannot  be  sustained  and  the  judgment  rendered  in 
pursuance  thereof  must  be  reversed.  The  only  question, 
therefore,  which  we  shall  consider  it  necessary  to  discnss 
is  as  to  the  negotiability  of  this  note.  It  is  claimed  that 
the  provision  therein,  for  the  payment  of  an  attorney's 
fee  in  case  of  suit,  has  the  effect  to  take  from  such  note 
its  negotiable  character.  Upon  the  question  of  negotia- 
bility of  notes  containing  provisions  similar  to  this  one, 
there  has  been  much  controversy,  and  the  decisions  of  the 
courts  in  reference  thereto  are  totally  irreconcilable.  The 
only  reason  suggested  why  notes  of  this  kind  are  not  ne- 
gotiable is,  that  by  reason  of  such  provision  the  amount 
thereof  is  made  uncertain,  and  that  as  certainty  in  amount 
is  one  of  the  necessary  conditions  of  negotiable  paper,  such 
uncertainty  destroys  such  negotiability. 

Upon  principle  we  do  not  think  that  such  a  condition 
should  be  construed  to  have  such  an  effect.  Such  clause 
has  no  relation  to  the  amount  stipulated  to  be  paid  in  the 
note,  if  such  payment  is  made  in  accordance  with  the  terms 
thereof.  It  has  absolutely  no  effect  upon  the  amount 
which  the  holder  may  rightfully  demand  at  the  maturity 
of  the  note,  nor  upon  the  amount  which  it  will  be  neces- 
sary for  the  maker  thereof  to  tender  at  such  maturity  as  a 
full  discharge  of  his  liability  thereon.  It  is  only  upon  the 
conditions  of  such  note  being  broken  and  the  promise  to 
pay  violated  that  this  condition  has  any  force  whatever, 
and  even  then  it  has  no  force  until  an  action  has  been 
brought  to  enforce  the  liability  growing  out  of  Quch  viola- 
tion of  the  conditions  of  the  note.  After  maturity  a  note 
without  any  such  condition  loses  the  protection  awarded 
to  negotiable  paper  by  the  rules  of  the  law  merchant; 
therefore,  such  condition  after  it  becomes  effective  does  not 
materially  change  the  rights  and  obligations  of  the  parties 
interested  in  such  note.  It  seems  illogical  to  hold  that  the 
force  of  a  positive  promise  to  pay  a  definite  sum  at  a  defi- 
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nite  time  shall  be  at  all  affected  by  a  condition  that  in  case 
of  the  violation  of  such  promise  a  penalty  may  be  imposed 
upon  the  promisor.  The  contingency  that  upon  the  viola- 
tion of  his  promise  the  maker  of  a  note  may  be  called  upon 
to  pay  an  amount  over  and  above  that  which  he  had  prom- 
ised to  pay,  ought  not  to  have  any  effect  upon  such  prom- 
ise. We  think  it  would  he  more  logical  to  hold,  if  it  was 
necessary  so  to  do  to  preserve  the  integrity  of  the  absolute 
promise  contained  in  the  note,  that  the  additional  sum  to 
be  paid  upon  the  bringing  of  suit  was  an  incident  to  the 
suit  rather  than  to  the  note  itself;  that  the  condition  should 
be  held  to  be  in  the  nature  of  a  stipulation  that  the  law  as 
to  costs  of  court  should  be  deemed  to  be  such  that  in  that 
particular  case  it  should  include  either  the  definite  sum 
provided  for  as  an  attorney's  fee,  as  in  the  note  in  question, 
or  such  a  reasonable  sum  as  the  court  might  allow,  as  is 
often  provided  in  notes  of  this  kind. 

The  real  object  of  such  condition  is  to  enable  the  holder 
of  the  note,  if  he  is  obliged  to  bring  suit  thereon,  to  re- 
cover such  a  sum  by  way  of  costs  or  attorney's  fees  as  will 
reimburse  him  in  whole  or  in  part  for  the  expenses  which 
he  may  incur  by  reason  of  being  compelled  to  go  into  court 
to  collect  such  note.  Such  being  the  case,  it  seems  to  us 
that  penalties  of  this  kind  may  logically  be  considered  as 
part  of  the  costs  incident  to  the  action,  and  as  being  as  far 
separated  from  the  principal  promise  to  pay  contained  in 
the  note  as  are  the  costs  which  are  allowed  by  the  statute 
to  the  prevailing  party.  If  the  legislature  should  provide, 
that  in  all  cases  of  suits  upon  promissory  notes  the  pre- 
vailing party  could  recover,  in  addition  to  the  other  items 
of  costs,  such  a  sum  as  attorney's  fees  as  the  court  should 
adjudge  reasonable,  it  could  not  be  successfully  contended 
that  such  a  provision  Avould  not  have  force,  nor  would  it 
be  held  that  by  reason  thereof  the  negotiable  character  had 
been  taken  from  all  notes  coming  within  the  terms  thereof. 
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The  reason  why  such  legislation  would  have  no  effect  upon 
the  note  itself  would  be  because  the  costs  allowed  thereby 
were  incident  to  the  suit,  and  not  to  the  contract  for  pay- 
ment, and  there  would  seem  to  be  no  logical  reason  why 
the  stipulation  of  the  parties  that  such  items  of  costs  might 
be  taxed  by  the  court  should  have  any  greater  effect  upon 
such  promise  to  pay. 

Costs  of  this  kind  are  looked  upon  with  disfavor  by  some 
of  the  courts,  and  nearly  all  reserve  to  themselves  the  right 
to  control  such  costs,  while  few  or  none  of  them  would 
think  of  controlling  the  effect  of  a  direct  promise  to  pay 
in  the  note  itself.  This  tends  to  show  that  the  courts  have 
been  disposed  to  look  upon  these  costs  not  as  an  integral 
part  of  the  promise  to  pay  contained  in  the  note,  but  rather 
as  a  stipulation  for  the  payment  of  costs  incident  to  a  suit 
brought  thereon.  In  our  opinion,  such  costs  when  thus 
controlled  by  the  courts  should  not  be  considered  as  un- 
conscionable and  oppressive.  On  the  contrary,  we  think 
that  the  right  to  insert  such  provision  in  notes  without,  in 
any  manner,  affecting  their  character,  when  so  controlled 
by  the  courts,  will  tend  to  the  best  interests  of  the  borrow- 
ing classes.  Those  loaning  money  are  usually  in  a  condi- 
tion to  exact  such  terms  from  the  borrower  as  they  deem 
satisfactory,  and  if  they  are  deprived  of  the  right  to  stipu- 
late for  reimbursement  for  expenses  incurred  in  case  suit 
has  to  be  brought  upon  the  note,  they  will  insist  upon  such 
additional  rate  of  interest  being  provided  for  therein  that 
the  contingency  of  the  outlay  incident  to  a  collection  thereof 
by  suit  may  be  provided  for.  It  will  follow  that  everyone 
borrowing  money  will  have  to  pay  the  increased  rate  of 
interest  sufficient  to  meet  such  contingency,  and  this  re- 
gardless of  the  fact  that  such  contingency  may  never  arise. 
One  who  loans  money  concludes  that  he  will  be  satisfied 
with  a  certain  rate  of  interest  for  the  use  of  his  money, 
and  the  risk  incident  to  loaning  it,  and,  if  he  can  be  assured 
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of  the  repayment  of  the  principal  and  such  rate  of  interest, 
and,  in  the  contingency  that  he  has  to  incur  expenses  in 
the  collection  thereof,  will  be  reimburaed  therefor,  he  will 
be  content  to  negotiate  loans  stipulating  only  for  such  rate 
of  interest;  but  if  he  cannot  be  assured  of  such  reimburse- 
ment of  expenses  he  will  be  sure  to  protect  himself  by 
demanding  an  increased  rate. 

It  follows  that,  upon  principle,  the  provision  under  con- 
sideration should  be  held  to  have  no  effect  upon  the  direct 
promise  to  pay  contained  in  the  note,  and  that  notwith- 
standing such  condition  the  paper  should  receive  the  pro- 
tection of  the  rules  of  the  law  merchant.  The  authorities 
upon  the  subject,  as  we  have  already  suggested,  are  inhar- 
monious, and  a  very  large  array  of  cases  could  be  cited  to 
sustain  the  negotiability  of  notes  of  this  kind,  and  substan- 
tially an  equal  array  to  establish  the  contrary  doctrine. 
We  shall  not  attempt  any  review  of  the  cases  upon  either 
side,  but  shall  content  ourselves  with  a  reference  to  a  single 
case.  In  Montgomery  v,  Crossthicait^  90  Ala.  553(8  South. 
Kep.  498),  this  question  was  directly  decided  by  the  su- 
preme court  of  Alabama,  and  the  judge  who  pronounced 
the  opinion  of  the  court  entered  upon  the  consideration  of 
this  question  with  a  confessed  bias  in  favor  of  the  proposi- 
tion that  notes  of  this  kind  are  not  negotiable,  but  after, 
as  he  says,  ^^a  more  Careful  investigation  into  the  adjudged 
cases,  and  especially  a  more  critical  consideration  of  the 
reasons  upon  which  the  divergent  conclusions  of  other 
courts  are  made  to  rest,"  he  had  become  convinced  that 
the  rule  that  such  notes  are  negotiable  was  the  proper  one. 
In  the  course  of  the  opinion  in  this  case  a  large  number  of 
authorities  upon  each  side  of  the  proposition  are  cited  and 
commented  upon,  and  the  opinion  gives  evidence  of  a  most 
careful  examination  of  the  question,  and  we  are  satisfied 
with  the  result  thereof. 

It  follows  that  the  note  sued  upon  was,  in  our  judgment, 
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Degotiablev  notwithstanding  the  condition  for  the  payment 
of  attorney's  fees  contained  therein,  and  that  in  holding  to 
the  contrary,  and  for  that  reason  excluding  it  from  evi- 
dence, under  the  circunii>tances  shown  by  the  record,  the 
lower  court  committed  error  for  which  its  judgment  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Anders,  Scx)tt  and  Stiles,  JJ., 
concur. 


[No.  917.    Decided  May  24, 1893.] 

/  6  j^i  ^^'  H-  Porter,  Aj)pella?ity  v.  F.  M.  Tull,  Respondent, 

ie38 


LANDLORD  AND  TENANT  —  DESTRUCTION   OF   PREMISES  —  RECOVERY 

OF   RENT   PAID   IN  ADVANCE. 

Where  a  buililing,  occupied  by  a  tenant  under  a  lease  whereby 
he  covenants  to  pay  a  certain  rental  per  month  in  advance,  is  de- 
stroyed by  fire,  the  tenant  may  recover  the  money  paid  in  advance 
for  that  portion  of  the  month  remaining  after  the  destruction  of  the 
premises. 

Appeal  from  Superior  Courts  Spokane  County, 

JTash  (6  Nash^  for  appellant. 

Jo?}e'S^  Belt  cfe  Quinn^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.— t^ This  is  an  action  for  the  recovery  of 
lease  money  paid  in  advance  according  to  the  terms  of  the 
lease.  The  respondent,  F.  M.  Tull,  the  owner  and  lessor 
of  the  leased  premises,  rented  and  leased  to  A.  H.  Porter 
and  C.  F.  Jackson  certain  rooms  and  portions  of  the  build- 
ing known  as  the  Tull  block,  in  the  city  of  Spokane.  The 
lessees  paid  the  stipulate<l  rent  according  to  the  terms  of 
the  lease,  monthly  in  advance,  including  the  month  of  Aa- 
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gust,  1889.  On  the  4th  day  of  August,  1889,  the  build- 
ing was  destroyed  by  fire,  and  Porter  for  himself,  and  as 
the  assignee  of  Jackson,  brings  this  action  to  recover  from 
Tull  the  money  paid  in  advance  for  the  remainder  of  the 
month  of  August,  1889. 

It  is  contended  by  the  appellant  that  the  authorities  in 
this  country  fully  sustain  the  proposition  that  when  there 
is  a  total  destruction  of  the  subject  matter  of  the  lease  the 
rent  shall  be  apportioned,  and  the  tenant  is  no  longer  liable 
on  his  covenant.  This  proposition  is  conceded  by  the  re- 
spondent so  far  as  it  applies  to  rent  that  is  due  for  periods 
subsequent  to  the  term  for  which  the  rent  is  paid  in  ad- 
vance; but  he  insists  that  a  distinction  must  be  made  here, 
and  that  inasmuch  as  the  parties  have  contracted  that  the 
money  must  l>e  paid  in  advance,  it  follows  that  they  have 
apportioned  the  risk,  or  settled  it  between  them;  that  the 
tenant  assumes  the  risk  of  losing  the  rent  for  the  time  for 
which  he  has  paid  in  advance;  and  the  landlord  assumes 
the  risk  of  losing  subsequent  payments,  besides  the  loss  of 
his  building. 

We  are  unable  to  discover  any  real  foundation  in  logic, 
law  or  justice  for  this  distinction.  The  consideration,  for 
which  the  lessee  pays  a  monthly  rent  in  advance,  is  not 
that  he  may  be  put  in  possession  of  the  building  for  a  day, 
or  two  days,  or  a  week,  but  the  real  consideration  is  the 
use  and  possession  of  the  building  for  a  month.  That  is 
the  valuable  thing  for  which  he  contracts  and  for  which  he 
parts  with  his  money;  and  there  is  an  implied  contract  on 
the  part  of  the  lessor  to  furnish  him  the  use  of  the  build- 
ing for  the  time  for  which  he  pays  for  it.  It  cannot  be 
presumed  that  because  a  lessee  pays  in  advance  that  he  has 
in  contemplation  the  fixing  of  a  different  degree  of  liabil- 
ity in  case  of  the  destruction  of  the  leased  premises  by  fire; 
neither  is  it  so  intended  by  the  lessor.  It  is  simply  a  pru- 
dential requirement  on  his  part  to  secure  the  rent,  and  to 
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protect  himself  against  the  chances  of  losing  it,  and  the 
inconvenience  and  trouble  of  collecting  it.  Conceding  that 
the  lessee  is  not  liable  for  the  destruction  of  the  leased 
building  for  the  remainder  of  the  period  for  which  the 
building  was  leased,  there  must  be  something  more  to  war- 
rant the  presumption  that  the  parties  intended  to  establish 
a  different  degree  of  liability  than  the  mere  fact  that  the 
money  was  paid  in  advance.  What  difference  can  there 
be  in  principle,  so  far  as  fixing  liability  is  concerned 
whether  the  contract  is  to  pay  the  rent  monthly  in  Jid- 
vance  or  monthly  at  the  end  of  the  months 

Great  stress  is  placed  by  respondent  on  the  idea  that  the 
parties  have  made  a  positive  contract,  and  that  they  are 
bound  by  its  terms.  The  contract  in  one  instance  is  as 
positive  and  binding  as  in  the  other,  and  the  liability  to 
pay  at  the  end  of  the  month  is  as  much  iixed  by  such  con- 
tract as  the  liability  to  pay  in  advance  is  fixed  by  the 
contract,  and  the  same  reasoning  that  would  prevent  the 
recovery  of  the  money  paid  in  advance  would  compel  the 
payment  of  the  money  under  the  other  contract  at  the  end 
of  the  month  after  the  destruction  of  the  building. 

We  are  not  cited  to  any  adjudicated  cases  on  this  point. 
The  reason  probably  is  that  no  one  has  ever  questioned  the 
right  of  the  lessee  to  recover  money  paid  for  that  which  he 
never  received.  We  think  the  complaint  states  a  good 
cause  of  action,  and  that  the  court  erred  in  sustaining  the 
demurrer.  The  judgment  is  reversed,  and  the  cause  re- 
manded with  instructions  to  overrule  the  demurrer,  and  to 
proceed  in  accordance  with  this  opinion. 

HoYT,  Anders  and  Scott,  J  J. ,  concur. 

Stiles,  J.,  dissents. 
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[No.  038.    Decided  May  24,  1893.] 

The  State  of  Washington,  on  the  relation  of  H.  L. 
Votaw^  Assignee^  et  al.^  v.  Emmett  N.  Parker,  Judge 
of  the  Superior*  Court  of  Pierce  County. 

appealable  order— appointment  of  assignee  by  court— 

mandamus. 

An  appeal  will  not  lie  from  an  order  of  the  superior  court  ap- 
pointing an  assignee  in  place  of  the  one  appointed  by  the  assignor 
in  his  deed  of  assignment  for  the  benefit  of  creditors;  and,  under 
such  circumstances,  the  superior  court  cannot  be  compelled  by 
inandamus  to  fix  the  amount  of  the  supersedeas  bond  for  an  appeal 
from  such  order. 

Original  Application  for  Mandamxis, 

Carroll  &  Carroll^  and  H,  M,  Hagerman^  for  I'elators. 
Stevens^  Seymour  cfe  Sharpstein^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  Relators  sought  to  appeal  from  an  order  of 
the  superior  court  appointing  an  assignee  in  place  of  the 
one  named  by  the  assignor  in  his  deed  of  assignment,  and 
asked  the  couit  to  fix  the  amount  of  the  supersedeas  bond 
on  such  appeal.  This  the  court  refused  to  do,  and  this 
proceeding  has  been  instituted  to  compel  such  action  on 
the  part  of  the  court  by  mandamus.  The  general  rule 
which  requires  superior  courts  to  recognize  attempted  ap- 
peals, and  do  all  things  necessary  to  give  full  eifect  thereto, 
is  well  established  by  the  authorities,  and  has  been  recog- 
nized and  enforced  by  this  court.  There  is,  however,  in 
proceedings  by  mandamus  another  rule  of  equally  general 
application  fully  established  by  the  authorities,  and  that  is 
that  the  courts  will  not  compel,  by  their  order  in  such 
proceedings,  the  lower  court  to  do  a  vain  and  useless  thing. 
Applying  this  rule  to  the  facts  shown  by  the  petition  in 
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this  case,  and  it  will  be  Seen  that,  if,  as  a  matter  of  fact, 
in  the  opinion  of  this  court,  no  appeal  would  lie  from  the 
order  made  by  the  superior  court,  we  would  not  compel 
the  court  below  to  take  any  steps  in  furtherance  of  the  at- 
tempted appeal  therefrom.  Such  steps  on  the  part  of  the 
lower  court  would  be  absolutely  useless,  if,  in  fact,  there 
could  be  no  appeal  from  the  order  which  was  souo^ht  to  be 
reversed  thereby.  It  will,  therefore,  become  necessary  for 
us  to  determine  in  this  proceeding  whether  or  not  the  order 
in  question  is  one  from  which  an  appeal  will  lie.  If  it  is 
not,  then,  under  the  rule  above  announced,  it  will  follow 
that  the  application  for  ma/ndanius  to  compel  the  court  to 
take  action  in  pursuance  of  the  attempted  appeal  must  be 
denied.  Our  constitution  provides  that  an  appeal  will  lie 
to  this  court  from  the  superior  court  in  all  actions  and  pro- 
ceedings. This  provision  has  been  interpreted  both  by  the 
legislature  and  the  courts  to  provide  for  appeals  only  from 
final  judgments  and  orders  in  such  actions  and  proceedings. 
It  follows  that  if  the  order  in  question  is  a  final  one  in  any 
action  or  proceeding,  an  appeal  therefrom  will  lie.  What 
was  the  action  or  proceeding  pending  in  the  superior  courts 
Substantially  it  was  the  surrender  by  the  assignor  of  his 
property  to  his  creditors,  and  everything  required  by  the 
statute  to  be  done  by  the  superior  court  was  incidental  to 
the  main  object  of  the  statute  and  of  the  assignor  to  secure 
the  application  of  such  property  to  the  payment  of  his  ob- 
ligations to  all  of  his  oreditoi*s  equally.  Incidental  to  such 
main  object  the  statute  has  provided  for  the  choice  of  an 
assignee — Firsts  By  the  assignor  himself,  and,  i^econd^  by 
the  creditor  and  the  court.  And  such  choice  of  assignee, 
whether  made  by  the  assignor  himself  or  in  any  other  man- 
ner, is  simply  an  incident  to  the  main  object  of  the  pro- 
ceeding, and  cannot,  in  our  opinion,  be  held  to  be  a 
separate  proceeding  within  the  meaning  of  our  constitution, 
or  the  statute  enacted  in  pursuance  thereof,  giving  this 
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court  juriBdiction  by  appeal  from  all  final  orders  entered 
therein. 

It  follows  that  under  our  interpretation  of  such  constitu- 
tional and  statutory  provisions  the  order  from  which  this 
appeal  was  sought  to  be  taken  was  not  one  from  which  an 
appeal  would  lie.  As  we  have  before  said,  the  appointment 
of  the  assignee  is  purely  incidental  to  the  proceeding,  and 
it  can  make  no  material  difference  to  the  assignor,  nor  to 
the  creditors,  as  to  the  person  who  should  discharge  the 
duties  of  such  assignee,  and  therefore  there  is  no  reason 
whatever  for  holding  that  a  question  gi'owing  out  of  such 
appointment  \si  so  far  a  separate  proceeding  that  final  or- 
ders entered  therein  come  within  the  statutory  provision 
as  to  appeals.  The  assignor  has  surrendered  his  property 
to  the  jurisdiction  of  the  court  and  his  interest  therein  is 
terminated,  excepting  that  he  or  any  creditor  would  doubt- 
less have  the  right  to  ask  the  court  to  prevent  any  im- 
proper conduct  in  relation  thereto  on  the  part  of  the 
assignee.  Whether  such  assignee  had  been  named  by  the 
assignor,  or  in  some  other  manner,  the  assignor  has  no  such 
interest  in  the  determination  of  the  cfliestion  of  his  continu- 
ance in  the  position  as  gives  him  any  standing  to  appeal 
from  any  order  which  the  court  may  make  in  regard  thereto. 
Such  assignee  is  simply  a  trustee  for  the  creditors  and  is  sub- 
ject to  the  orders  of  the  court  and  to  the  provisions  of  the 
statute  in  discharging  such  trust,  and  has  no  direct  personal 
interest  in  the  subject  thereof.  It  is  conclusively  presumed 
that  for  what  he  may  do  in  connection  therewith  he  will  re- 
ceive such  payment  as  will  justly  compensate  him  for  the 
services  rendered,  and  no  more.  It  follows  that  an  appeal 
will  not  lie  in  his  behalf. 

Beside  these  reasons,  founded  directly  upon  the  terms  of 
the  statute  and  the  nature  of  the  order,  there  are  other  rea- 
sons why  such  appeals  should  not  be  allowed.  If  so  al- 
lowed, the  orderly  administration  of  such  estates  would  be 
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greatly  interfered  with.  In  this  case,  from  the  facts  shown 
by  the  record,  it  appears  that  the  creditors  and  the  court 
have  for  some  reason  found  that  the  assignee  named  in  the 
deed  of  assignment  is  not  the  one  who  should  administer 
the  trust,  and  if  an  appeal  from  the  order  designating  some 
one  to  administer  it  in  his  stead  is  to  be  allowed,  and  upon 
such  appeal  the  enforcement  of  such  order  be  superseded, 
it  will  follow  either  that  the  administration  of  the  estate 
must  be  suspended  until  the  determination  of  the  appeal 
or  that  it  must  continue  in  the  hands  of  the  person  whom 
the  creditors  and  the  court  have  for  some  reason  decided 
not  to  be  the  one  who  should  thus  administer  it.  We  have 
looked  somewhat  carefully  into  the  authorities  upon  this 
subject,  but  have  been  unable  to  find  a  single  case  which 
would  warrant  us  in  holding  that  an  appeal  would  lie  from 
orders  of  this  kind.  The  only  case  at  all  in  point  is  one  in 
the  supreme  court  of  the  United  States,  in  which  it  was 
held  that  an  appeal  would  lie  from  an  order  fixing  the  com- 
pensation of  a  receiver,  but  this  case  does  not  seem  to  be 
at  all  decisive  of  the  question  at  bar.  There  the  receiver 
had  a  direct  pecuniary  interest  in  the  subject  matter  of  the 
order,  and  it  was  held  that,  in  view  of  the  fact  that  such 
receiverships  frequently  continued  for  years,  public  policy 
and  justice  demanded  that  orders  made  from  time  to  time 
as  to  the  compensation  of  such  receivers  for  services  ren- 
dered should  be  considered  final  orders.  A  further  reason 
for  holding  that  appeals  in  such  cases  should  be  allowed 
was,  that  no  inconvenience  could  result  therefrom  as  the 
administration  of  the  trust  would  continue,  and  be  imaf- 
fected  thereby. 

On  the  other  hand  we  have  examined  numerous  cases  in 
which  practically  the  question  now  under  consideration  was 
decided  adversely  to  the  contention  of  the  relators.  The 
cases  of  Brigd  v,  StarbiicJi\  34  Ohio  St.  280,  and  In  re  Grajf 
et  al,.  Appeal  of  Bailey,  146  Pa.  St.  415  (28  Atl.  Rep.  397), 
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are  directly  in  point,  aiid  seem  to  us  to  be  decisive  of  this 
case.  See,  also,  cases  of  Lake  v,  Eing^  16  Nev.  216;  State 
V.  Jvdge  of  the  Third  District  Court  of  New  Orleans^  6  La. 
An.  484,  and  Middleton  v.  McOuUough  (Ark.),  9  S.  W. 
Rep.  844. 

The  petition  for  the  writ  of  mandamvs  must  be  denied. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ., 
concur. 


[  No.  899.    Decided  May  26, 1893.] 

J.  F.  Watt,  Bespondent^  v.  R.  G.  O'Brien,  Appellant, 

APPEAL  —  SETTLEMENT  OF  STATEMENT  — DISQUALIFICATION  OP 

JUDGE. 

Where  the  judge  of  the  superior  court  who  tried  a  case  has  ceased 
to  hold  office,  an  appellant  should  give  notice  of  the  settlement  of  a 
statement  of  facts  before  the  superior  court  of  the  county  in  which 
the  case  was  tried,  and  if,  when  the  matter  comes  on  to  be  heard,  it 
is  ascertained  that  the  judge  of  said  court  is  disqualified  from  act- 
ing in  the  matter,  it  should  be  continued  until  a  judge  qualified  to 
act  is  present.    (Anders,  J.,  dissents.) 

Appeal  from  Superior  Courts  Thurston  County, 

Phil,  SJdllman^  for  appellant. 
Charles  H,  Ayer^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  It  is  clear  that  under  the  settled  rulings  of 
this  court  the  certificate  to  the  statement  of  facts  contained 
in  this  record  is  such  that  the  respondent  is  entitled  to  have 
it  stricken  therefrom,  and  this  is  admitted  by  the  appellant. 
He  seeks,  however,  to  avoid  the  force  of  such  rule  by  show- 
ing that  the  judge,  who  was  the  successor  of  the  one  who 
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tried  the  case  was,  by  reason  of  his  connection  therewith, 
disqualified  to  make  any  order  therein,  and  that  for  that 
reason  he  could  not  give  his  notice  of  the  settlement  of  the 
statement  of  facts  before  the  court,  from  which  it  should 
follow  that  the  judge  who  tried  the  case  must  be  allowed 
to  settle  such  statement,  notwithstanding  the  fact  that  be- 
fore the  date  fixed  for  such  settlement  he  had  ceased  to  be 
such  judge. 

We  are  unable  to  see  that  such  contingency  could  at  all 
afl'ect  the  rule  heretofore  announced  by  this  court.  The 
jurisdiction  of  the  superior  court  for  Thurston  county  could 
in  no  manner  depend  upon  the  fact  of  the  disqualification 
of  a  particular  judge. 

It  follows  that  in  this  case  the  notice  should  have  been 
that  the  statement  of  facts  would  be  settled  before  the 
superior  court  for  Thurston  county,  and  if,  when  the  mat- 
ter came  on  to  be  heard,  it  was  ascertained  that  the  judge 
of  said  court  was  disqualified  from  acting  in  the  matter,  it 
would  have  to  be  continued  until  a  judge  qualified  to  act 
was  present. 

The  statement  must  be  stricken,  and  this  having  been 
done,  it  follows,  under  a  universal  course  of  decisions  by 
this  court,  that  the  case  is  not  here  for  any  purpose,  and 
that  the  appeal  must  be  dismissed. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 

Anders,  J.,  dissents. 
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[No.  947.    Decided  Mar  26, 1803.] 

The   State  of  Washington,*  on  the  relation  of  J.  S. 
Peterson^  v.  The  Superior  Court  of  Mason  County. 

ATTACHMENT  —  TRIAL    OP    TITLE  —  FAILURE    OF    SHERIFF    TO    FILE 
CLAIMANT'S  AFFIDAVIT  —  JURISDICTION  OF  SUPERIOR  COURT. 

The  failure  of  the  sheriff  to  file  with  the  clerk  of  the  superior 
court  the  affidavit  and  bond  delivered  to  him  by  a  third  person, 
who  claims  property  seized  by  him,  under  an  attachment,  will  not 
deprive  the  court  of  the  county  in  which  the  property  was  seized 
of  jurisdiction  to  adjudicate  the  title  to  the  property. 

Original  Application  for  Prohibition. 

Fred  H.  Peterson^  for  relator. 
W.  TF.  LiJcens^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  is  the  same  matter  in  connection  with 
which  this  court  heretofore  prohibited  the  superior  court 
of  Pierce  county  from  trying  the  question  of  title  to  the 
property  seized  under  writ  of  attachment.  State  v.  Supe- 
rior Court  of  Pierce  Co.,  5  Wash.  639  (32  Pac.  Rep.  563). 
The  petitioner  now  seeks  to  have  the  superior  court  of  Ma- 
son county  prohibited  from  trying  the  question  of  title 
upon  the  affidavit  delivered  by  him  to  the  sheriff  of  Mason 
county,  on  the  ground  that  the  affidavit  was  not  filed  by 
the  sheriff  with  the  clerk  of  the  superior  court  of  Mason 
county,  and  that  court  has  lost  jurisdiction  of  the  case. 
While  the  statute  directs  the  sheriff  to  file  the  affidavit,  and 
that  the  cause  be  placed  upon  the  trial  docket  of  the  court, 
we  see  no  reason  why  the  failure  of  the  sheriff  to  perform 
bis  official  duty  should  now  deprive  the  attaching  creditors 
of  their  right  to  have  the  title  adjudicated. 

The  petition  is,  therefore,  denied. 

Dunbar,  C.  J. ,  and  Hoyt,  Scott  and  Anders,  J  J. ,  con- 
cur. 

27—6  WABH. 
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[  No.  888.    Decided  May  27, 1808.] 

David  Mukra y,  Respondent]  v.  W.  H.  Peterson,  C.  Long- 
mire  AND  H.  M.  Bryant,  Appellants, 

NEGOTIABLE   INSTRUMENTS  —  SPOLIATION  —  PLEADING. 

A  material  alteration  will  not  invalidate  a  MTitten  instrument 
when  made  by  a  stranger  to  the  contract. 

Where  a  promissory  note  has  been  changed  by  altering  the  pro- 
vision for  attorney's  fee  from  5  to  15  per  cent.,  and  a  complaint  is 
founded  upon  the  note  as  originally  executed,  to  which  defendants 
answer,  alleging  the  change  made  in  the  note  without  their  know- 
ledge or  consent,  a  reply  which  admits  the  change  as  alleged,  but 
avers  that  the  note  was  not  changed  by  plaintiff  or  by  his  authority, 
and  that  said  alteration  was  made  without  his  authority,  knowledge 
or  consent,  is  equivalent  to  pleading  spoliation  of  the  instrument 
by  a  stranger. 

Appeal  from  Superior  Courts  Kittitas  County, 

Frost  dk  War7ie7\  for  appellants. 

Frank  II.  Rudkin^  and  ^1.  MireSy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  action  upon  a  promissory 
note  wherein  there  had  been  an  original  provision  for  an 
attorney's  fee  of  five  per  cent,  upon  the  amount  due  upon 
said  note  in  case  suit  should  be  instituted  to  collect  the 
same.  Prior  to  the  commencement  of  the  action,  plaintif 
conceded  that  the  provision  for  an  attorney's  fee  of  five 
per  cent,  had  been  changed  to  fifteen  per  cent,  by  writing 
a  figure  1  immediately  before  the  figure  5.  In  the  first 
complaint  the  note  was  declared  upon  in  its  changed  form. 
By  permission  of  the  court  an  amended  complaint  was  filed 
which  described  the  note  as  originally  executed,  and  de- 
mand was  made  for  judgment  in  the  amount  of  the  note, 
and  for  an  attorney's  fee  of  five  per  cent,  of  that  amonnt. 
To  this  complaint  the  defendants  answered,  alleging  the 
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change  in  the  note,  and  denying  that  it  was  their  contract. 

• 

The  language  of  the  answer  concerning  the  change  in  the 
note  is  as  follows: 

"Said  promissory  note  was,  without  the  authority, 
knowledge  or  consent  of  the  defendants,  or  either  of  them, 
altered  in  this:"  (Here  follows  description  of  the  altera- 
tion.) 

To  this  affirmative  defense  plaintiff  replied  as  follows: 

^^ Plaintiff  admits  that  the  promissory  note  on  which  said 

•  action  was  brought  was  changed  as  in  said  answer  stated, 

but  avers  that  said  promissory  was  not  changed  by  him  or 

by  his  authority,  but  that  said  change  and  alteration  was 

made  without  his  authority,  knowledge  or  consent."' 

Also  alleged  that  when  the  first  complaint  was  filed  he 
had  no  knowledge  or  information  that  the  note  had  been 
altered  or  changed,  and  averred  that  he  had  no  knowledge 
or  information  as  to  when  or  by  whom  said  note  was  al- 
tered and  changed.  The  defendants  moved  for  judgment 
on  the  pleadings,  which  motion  the  court  overruled.  The 
case  went  to  trial,  and  a  verdict  was  rendered  and  judg- 
ment entered  for  the  plaintiff  in  accordance  with  his  prayer. 

There  is  no  question  in  this  case  of  any  presumption  as 
to  whether  the  alteration  was  made  before  or  after  delivery, 
for  it  is  admitted  that  it  was  made  after  delivery.  Nor 
do  we  understand  that  the  rule  is  contended  for  by  the 
appellants  that  a  material  alteration  made  in  a  written 
instrument,  whether  by  a  party  or  a  stranger,  avoids  the 
instrument.  At  all  events  the  whole  trend  of  modem  au- 
thority^ is  opposed  to  this  rule,  for  while  there  is  no  doubt 
that  a  willful  and  material  alteration  of  a  written  instru- 
ment made  by  one  of  the  parties  to  it,  and  without  the 
authority  of  the  other  party,  defeats  any  rights  he  would 
otherwise  have  under  it,  the  rule  that  an  alteration,  al- 
though material,  cannot  invalidate  a  written  instrument 
when  made  by  a  stranger  to  the  contract  is  just  as  thor- 
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oughly  established.    See  1  Am.  &  Eng.  £nq.  Law,  p.  505, 
and  cases  cited. 

And  this,  in  oar  opinion,  is  a  just  rule,  for  while  it  is 
true  that  a  party  who  has  the  custody  of  a  written  instru- 
ment should  be  held  to  a  reasonably  strict  care  of  it,  and 
care  should  be  taken  to  prevent  him  from  declaring  on  an 
altered  instrument,  and  then  simply  curing  it  if  the  fraud 
be  discovei-ed,  yet  more  abuses,  in  our  judgment,  would 
occur  if,  by  the  spoliation  of  an  instrument  by  a  stranger, 
the  party  entitled  to  it  should  thereby  be  deprived  of  his 
relief.  So  that  we  take  it  the  material  and  practical  ques- 
tion in  this  case  is,  does  the  reply  of  the  plaintiff  allege 
the  spoliation  ?  We  think  it  does.  At  all  events  his  reply 
is  as  detinite  as  the  affirmative  allegations  of  the  answer, 
and  about  as  definite  as  4t  could  have  been  made  without 
knowledge  of  the  manner  in  which  the  alteration  was  made. 
The  answer  does  not  specifically  charge  the  plaintiff  with 
making  the  alteration,  and  there  is  no  more  presumption 
from  the  allegation  that  he  did  it  than  that  a  sti'anger  did. 
Presumptions  of  fact  sometimes  follow  undisputed  allega- 
tions, but  the  allegation  itself  must  be  definite.  The  reply 
does  deny  specifically  that  the  change  was  made  by  plaint- 
iff, or  by  his  authority,  and  states  affinnatively  that  it  was 
made  without  his  knowledge  or  consent,  and  fully  excuses 
a  more  definite  allegation  by  alleging  that  he  has  no  knowl- 
edge or  information  as  to  when  or  by  whom  s^id  note  was 
altered  and  changed.  If  this  allegation  were  true,  it  is  all 
that  he  could  plead,  and  the  least  liberality  of  construction 
would  hold  it  equivalent  to  pleading  a  spoliation  of  the  in- 
strument. 

We  find  no  error  in  the  record,  and  the  judgment  is. 
therefore,  affirmed. 

Anders,  Hoyt  and  Scott,  JJ.,  concur. 

Stiles,  J.,  dissents. 
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[No.  792.    Decided  May  31, 1893.]  ^ 


RocKFORD  Shoe  Company,  Respondent^  v.  A.  J.  Jacob, 

Appellant, 

PLEADING  —  ESTOPPEL  —  PREMATURE   ACTION  —  DISMISSAL . 

Plaintiff,  on  the  25th  day  of  February,  1892,  brought  an  action  for 
goods  sold  and  delivered  defendant,  alleging  that  the  price  became 
due  on  the  1st  of  February,  1892.  Defendant  answered  that  by  the 
terms  of  credit  given  to  defendant  the  price  became  diie  April  1, 
1892.  The  plaintiff  replied,  admitting  that  it  extended  "the  time 
for  payment  to  April  1, 1892,  making  the  same  due  and  payable  at 
said  time.''  Held,  That,  the  plaintiff  having  admitted  the  extension 
of  time  of  payment  in  its  pleading,  it  is  estopped  to  say  that  such 
extension  was  void  for  want  of  consideration,  and  defendant  is  en- 
titled to  judgment  of  dismissal  on  the  pleadings,  on  the  ground  that 
the  action  was  prematurely  brought. 

Appeal  from  Superior  Courts  Pierce  County, 

Stevens^  Seymour  dk  Sharpstein^  for  appellant. 
Sha^nk^  Murray  cfe  Dresbach^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — The  judgment  against  defendant  in  this  case 
was  rendered  upon  motion  of  the  plaintiff  upon  the  plead- 
ings, and  the  only  question  raised  by  the  appeal  of  the 
defendant  is,  as  to  whether  or  not  the  pleadings  warranted  the 
construction  placed  upon  them  by  the  court  in  its  determina- 
tion that  upon  the  undisputed  allegations  contained  therein 
the  plaintiff  was  entitled  to  recover.  The  action  was 
brought  for  goods  sold  and  delivered,  and  it  was  alleged 
in  the  Complaint  that  the  amount  to  be  paid  therefor  be- 
came due  on  the  1st  of  February,  1892.  The  action  was 
commenced  on  the  25th  day  of  February,  1892.  Defend- 
ant, in  his  answer,  after  making  certain  denials,  made  an 
aflSrmative  allegation  as  follows: 

"And  defendant,  further  answering,  alleges  that  at  the 
time  of  the  commencement  of  this  action  there  was  no  sum 
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whatever  due  and  payable  by  defendant  to  the  plaintiff. 
That  defendant  had,  prior  to  the  commencement  of  this  ac- 
tion, bought  certain  goods  of  plaintiff,  which,  by  the  terms 
and  credit  given  to  defendant,  became  due  and  payable  on 
or  about  the  Ist  day  of  April,  1892,  and  not  before  that 
time,  and  that  the  goods  so  purchased  by  defendant  were 
the  only  goods  purchased  by  defendant  of  plaintiff  for 
which  plaintiff  has  not  been  fully  paid,  and  were,  as  de- 
fendant is  informed  and  verily  believes  and  alleges,  the 
same  goods  described  or  attempted  to  be  described  in  the 
complaint  in  this  action/' 

To  this  affirmative  matter  the  plaintiff  replied  as  follows: 

*'That  plaintiffs  admit  that  they  extended  the  time  for 
the  payment  of  the  said  goods  to  April  1,  1892,  making 
the  same  due  and  payable  at  said  time.  Wherefore  plaint- 
iffs pray  for  judgment  against  defendant  in  the  sum  named 
in  complaint,  and  that  the  costs  of  this  action  be  taxed  to 
plaintiffs." 

The  contention  of  the  appellant  is,  that  upon  this  affirm- 
ative allegation  in  his  answer,  and  the  admission  in  the 
reply  of  plaintiff,  it  must  be  held  that  at  the  time  of  the 
commencement  of  the  suit  there  was  nothing  due  from  him 
to  the  plaintiff,  and  that  he  should  have  had  judgment  of 
dismissal,  and  for  his  costs  against  the  plaintiff.  The  i*e- 
spondent  contends  that  it  not  being  alleged  in  said  affirma- 
tive defense  that  the  time  of  payment  for  the  goods  as 
therein  alleged  was  postponed  imtil  the  first  of  April  at  the 
time  of  the  purchase,  nor  upon  sufficient  consideration  at 
any  time  thereafter,  it  was  insufficient  to  meet  the  allega- 
tions of  the  complaint,  and  that  by  admitting  the  truth 
thereof  in  its  i-eply  it  only  admitted  it  for  what  •it  was 
worth,  and  that,  for  the  reason  that  it  did  not  appear  on 
the  face  thereof  that  the  extension  of  credit  was  for  a  con- 
sideration, it  was  worth  nothing. 

We  are  unable  to  agree  with  this  contention  on  the  part 
of  the  respondent.  It  is  true  that  the  affirmative  allega- 
tion in  the  answer  is  not  as  definite  as  it  might  have  been. 
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and  A  motion  to  make  the  same  more  definite  and  certain 
would  have  probably  been  granted;  but  instead  of  making 
such  motion  the  plaintiff  not  only  admits  the  truth  of  the 
allegation  as  pleaded,  but  expressly  admits  that  the  time 
of  payment  was  extended  until  April  1st,  and  that  the  same 
was  due  and  payable  at  said  time.  Having  done  this  it 
cannot  now  be  heard  to  say  that  such  extension  was  void 
for  want  of  consideration.  To  allow  such  a  practice  would 
be  to  encourage  the  setting  of  a  trap  by  one  party  to  un- 
warily catch  the  other  upon  some  pure  technicality.  When 
plaintiff,  in  such  general  terms,  itself  admitted  and  alleged 
that  it  had  extended  the  time  for  the  payment  of  said 
goods  to  April  1,  1892,  it  must  be  presumed  as  against  it 
that  such  extension  was  upon  sufficient  consideration.  It 
follows  that  upon  the  pieadin2:s  as  they  stood  the  defend- 
ant, and  not  the  plaintiff,  was  entitled  to  a  judgment. 

Respondent,  however,  suggests  that  the  court  erred  in 
dissolving  the  attachment  which  wjis  issued  at  the  time  the 
suit  was  commenced,  and  that  we  should  now  review  its 
action-  in  that  regard,  and  if  we  find  that  the  attachment 
should  have  been  sustained  we  will  allow  it  to  stand,  thus 
furnishing  a  basis  for  sustaining  the  suit  upon  the  demand, 
although  not  due  at  the  time  the  action  was  commenced. 
But,  in  view  of  the  fact  that  the  plaintiff  has  in  no  manner 
appealed  from  the  decision  of  the  court  dissolving  said  at- 
tachment, we  think  that  that  question  is  not  before  us.  It 
certainly  would  not  be  a  proper  practice  upon  the  appeal 
of  a  defendant  in  a  law  case  to  review  decisions  of  the  lower 
court  made  in  the  progress  of  the  case  in  his  favor,  and  to 
which  he  had  preserved  no  exception.  It  follows  that  the 
judgment  cannot  be  allowed  to  stand,  and  that  the  defend- 
ant is  entitled  to  have  the  action  dismissed  as  having  been 
prematurely  brought.  However,  that  the  rights  of  the 
plaintiff  may  not  he  barred,  such  dismissal  must  be  upon 
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the  grouQcl  that  the  amount  sued  for  was  not  due,  and  must 
be  without  prejudice  to  the  bringing  of  another  action. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  enter  a  judgment  of  dismissal  in  favor 
of  the  defendant  and  against  the  plaintiff,  as  above  sug- 
gested. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 


[No.  »18.    Decided  May  31, 1893.] 

e  424|         Jacob  Bernhard,  Respondent^  v.  Charles  S.  Reeves, 
f28  7ib|  Appellant, 

6    4241 
40    230 
{    e    424  NEGLIGENCE  —  DEFECTIVE    WATER   CLOSET— PLEADING  —  INSTRLT- 

41_650,  TIONS  —  DISMISSAL  OP  ACTION. 

In  an  action  for  damages  caused  by  the  leakage  of  water  from  a 
water  closet,  where,  under  the  pleadings,  no  question  is  raised  as  to 
the  manner  in  which  the  plumbing  had  been  originally  done,  nor 
as  to  the  make  or  construction  of  the  water  closet,  it  is  prejudicial 
error  to  charge  the  jury  that,  unless  the  best  kind  of  closet  known 
at  the  time  was  placed  in  the  building  by  the  defendant,  the  jury 
may  from  that  fact  alone  find  him  guilty  of  negligence. 

Where,  under  all  the  evidence,  it  appears  that  the  defendant  wa.< 
entitled  to  have  the  jury  instructed  to  tind.  a  verdict  in  his  favor,  the 
supreme  court  will,  on  reversal  of  tlie  judgment  on  appeal,  direct  a 
dismissal  of  the  action. 

Appeal  from  Superior  Courts  Pierce  Cov/nty, 

Best  i&  Mum^  for  appellant. 

Doolittle  <j&  Fogg,^  and  Charles  O.  Bates^  for  respondent 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J.  —  During  the  progress  of  the  trial  of  this  case 
a  wide  range  of  testimony  was  allowed  to  be  introduced, 
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and  in  the  instructions  given  to  the  jury  the  couit  attempted 
to  cover  the  questions  of  law  properly  to  be  submitted  to 
the  jury  upon  the  testimony  thus  introduced,  without  in  any 
way  limiting  such  instructions  to  the  issues  made  by  the 
pleadings.  Under  such  pleadings  there  was  no  question 
whatever  raised  as  to  the  manner  in  which  the  plumbing 
had  been  originally  done,  nor  as  to  the  make  or  construc- 
tion of  the  water  closet.  The  only  allegation  in  plaintiff^ s 
complaint  in  I'egard  thereto  was  that  such  closet  was  out 
of  repair.  Not  only  was  there  no  attempt  to  allege  any 
fault  in  the  original  construction,  but,  inferentially,  there 
was  an  assertion  that  it  was  originally  what  it  should  have 
been,  by  the  statement  in  the  complaint  that  connections 
with  the  water  pipes  were  made  in  the  usual  manner.  This 
allegation,  in  connection  with  the  further  one  that  the  closet 
was  out  of  repair,  certainly  could  not  furnish  any  founda- 
tion for  proof  that  the  closet  was  not  of  the  proper  make, 
or  was  in  any  manner  in  its  original  construction  defective. 
The  court,  however,  instructed  the  jury  that,  unless  the  best 
kind  of  closet  known  at  the  time  was  placed  in  the  build- 
ing by  the  defendant,  the  jury  might  from  that  fact  alone 
lind  him  guilty  of  negligence.  This  instruction  would  have 
been  too  broad  if  within  the  issues  made  by  the  pleadings, 
and,  as  the  jury  may  have  founded  their  verdict  upon  this 
particular  instruction,  the  appellant  would  have  been  en- 
titled to  a  reversal;  and  for  the  greater  reason  was  the  giv- 
ing of  such  instruction  prejudicial  error  when  we  take  into 
consideration  the  fact  that,  under  the  pleadings,  neither  the 
court  nor  jury  had  anything  to  do  with  the  character  or 
kind  of  closet  placed  in  the  building. 

Appellant,  however,  is  not  content  to  take  simply  a  judg- 
ment of  reversal.  He  claims  that,  under  all  the  proof  in 
the  case,  he  was  entitled  to  have  the  jury  instructed  to  find 
a  verdict  for  the  defendant,  and  that  even  if  it  be  held  that, 
Tvhen  he  went  into  his  defense,  he  waived  his  motion  for  a 
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non-suit,  made  at  the  termination  of  the  plaintiff's  case,  still 
he  is  entitled  to  the  benefit  thereof  if,  when  the  evidence  was 
closed,  the  proof,  taken  as  a  whole,  did  not  make  a.  prima 
facie  case  for  the  plaintiff.  We  agree  with  this  contention, 
and  it  therefore  becomes  necessary  for  us  to  consider 
whether  or  not  there  was  sufficient  proof  of  any  fact  which 
would  have  constituted  negligence  on  the  part  of  the  de- 
fendant to  have  entitled  the  determination  of  such  fact  to 
lie  submitted  to  the  jury.  We  have  carefully  examined  all 
the  proof  offered,  and  are  unable  to  find  any  sufficient  proof 
of  the  negligence  of  the  defendant  to  establish  fipriina  facie 
case.  There  is  substantially  no  proof  of  anything  tending 
in  the  most  remote  degree  to  show  negligence  on  the  part 
of  the  defendant  excepting  the  fact  that  on  the  occasion 
which  formed  the  foundation  of  the  complaint,  and  upon 
two  other  occasions,  there  had  been  leakage  from  this 
closet.  But  we  are  unable  to  see  how  these  facts  alone 
tended  to  show»  negligence  on  the  part  of  the  defendant, 
when  the  fact  is  assumed,  lus  it  must  be  under  these  plead- 
ings, that  the  closet  was  of  an  approved  make,  and  prop- 
erly placed  in  the  building.  Such  proof,  at  most,  could 
only  show  that  at  these  particular  times  the  closet  was  out 
of  repair;  and,  in  view  of  the  evidence  as  to  how  these  leak- 
ages may  occur,  it  is  doubtful  whether  the  simple  fact  of 
such  leakage  was  sufficient  to  show  that  fact.  But,  assum- 
ing that  it  was,  there  is  nothing  whatever  to  show  that  the 
defendant  did  not  give  it  such  attention  and  care  as  was 
i*easonable  under  all  the  circumstances  of  the  case,  or  that 
he  knowingly  allowed  it  to  be  out  of  repair  for  a  single 
moment.  We  are  not  prepared  to  hold,  as  suggested  by 
the  respondent,  that,  in  the  ordinary  use  for  domestic  pur- 
poses of  such  a  necessity  as  water,  such  use  is  of  such  a 
dangerous  nature  that  if  injury  is  occasioned  thereby,  it 
will  be  presumed  to  have  been  occasioned  by  the  negli- 
gence of  the  user.     On  the  contrary,  we  think  that  a  com- 
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mon  and  ordinary  usage  of  such  a  necessary  element  is  a 
strictly  lawful  one,  and  the  usual  rule  as  to  such  matters 
will  obtain,  and  the  negligence  resulting  fr^m  injury  have 
to  be  proven  as  a  part  of  the  plaintiff's  case  when  he  seeks 
to  recover  damages  therefor.  But,  even  if  such  rule  was 
applied  to  the  facts  in  this  case,  it  is  doubtful  whether  or 
not  the  evidence  was  such  that  there  was  any  question  to 
submit  to  the  jury.  Taking  all  the  testimony  together,  it 
appears  that  the  defendant  was  not  guilty  of  any  negli- 
gence. On  the  contrary,  it  affirmatively  ai)pears  there- 
from that  he  had  used  ordinary  care  in  attending  to  and 
managing  the  closet  in  question.  It  follows  that  the  de- 
fendant was  entitled  to  have  had  the  jury  instructed  to  find 
a  verdict  in  his  favor;  and,  as  for  that  reason  there  should 
be  no  new  trial,  the  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  dismiss  the  action. 

Scott,  Anders  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J.,  dissents. 


[  No.  953.    Decided  June  2, 1893.] 

Edmund  Seymour,  Respondent^  v.  The  City  of  Tacoma, 
Herbert  S.  Huson,  Samuel  C.  Slaughter,  George 
W.  BoGGs,  John  T.  Lee,  and  The  Tacoma  Light  and 
Water  Company,  Appellants, 

municipal  corporations  —  purchase  of  water  M'ORKS  —  ISSU- 
ANCE OF  BONDS— NOTICE  OF  ELECTION —LIMITATION  OF  IN- 
DEBTEDNESS. 

Where  there  has  been  a  substantial  compliance  with  the  require- 
ments of  the  law  governing  notice  of  elections,  in  the  matter  of 
voting  municipal  bonds,  and  there  has  been  a  fair  election  there- 
under, the  result  cannot  be  defeated  by  technical  irregularities,  such 
as  posting  the  notice  only  twenty-six  days  instead  of  thii'ty,  and 
failure  to  publish  the  notice  in  the  official  paper  on  the  day  imme- 
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diately  preceding  the  election,  when  the  ordinance  required  publi- 
cation for  the  thirty  days  next  preceding  election  day. 

Under  the  charter  of  the  city  of  Tacoma  the  assessment  for  pur- 
poses of  taxation  is  not  complete  when  the  board  of  equalization 
has  finished  its  labors  in  fixing  and  equalizing  values,  but  the  as- 
sessments, as  equalized,  must  be  added  up  on  the  rolls  by  the  comp- 
troller, and  the  same  delivered  by  him  to  the  city  council  before 
the  assessment  can  be  used  as  a  basis  for  computing  the  limitation 
on  municipal  indebtedness.    (Dunbar,  C.  J.,  dissents.) 

An  election  for  the  issuance  of  bonds  for  the  purchase  of  water 
works  is  not  void  for  the  reason  that  at  the  same  election  there  was 
also  submitted  another  proposition  for  the  issuance  of  bonds  for  the 
construction  of  a  bridge. 

Where,  subsequent  to  a  municipal  election  for  voting  bonds  for 
the  purchase  of  water  works,  but  prior  to  their  issuance,  a  new  as- 
sessment becomes  operative,  whereby  the  valuation  of  taxable  prop- 
erty is  reduced,  the  city  may  be  enjoined  from  issuing  bonds  in 
excess  of  five  per  cent,  of  the  existing  valuation,  although,  under 
the  valuation  in  force  at  the  time  of  the  election,  the  city  could  law- 
fully vote  for  a  larger  issue. 

Under  the  act  of  1891,  the  limitation  upon  municipal  indebted- 
ness for  water  works,  light  plants  and  sewers  is  five  per  cent,  of  the 
total  valuation  of  property  within  the  city  limits.  {Metcalfe  v.  Seal- 
tie,  1  Wash.  29t,  distinguished.) 

Where  municipal  bonds  are  not  payable  out  of  the  general  fund, 
but  out  of  the  proceeds  of  special  taxes,  the  amount  of  cash  in  the 
general  fund  cannot  be  credited  upon  the  amount  of  bonded  in- 
debtedness proposed  so  as  to  reduce  the  municipal  indebtedness 
below  the  five  per  cent,  limit. 

Appeal  from  Superiar  Courts  Pierce  County, 

Parsans^  Corell  cfc  Parsons^  and  F.  II.  Murray^  for  ap- 
pellants. 

A,  E:  Bxvell^  for  respondent. 

The  opinion  of  the  court  was  delivered  \yy 

Stiles,  J. — The  election  sought  to  be  enjoined  in  the 
former  case  of  Seymour  v.  Tacoma^  ante^  p.  138,  having 
been  held,  and  it  having  resulted  in  a  legal  majority  in 
favor  of  the  proposition  then  submitted,  the  same  plaintiif 
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now  seeks  to  enjoin  the  issuance  of  the  bonds  authorized 
by  this  second  suit  against  the  city  and  the  officers  who 
<;onstitute  the  sinking  fund  commission  or  finance  com- 
mittee of  the  city  under  its  charter,  they  being  charged 
with  the  duty  of  negotiating  all  such  issues  of  bonds. 
The  Tacoma  Light  and  Water  Company  is  also  made  a  de- 
fendant, because  of  a  claim  alleged  to  be  made  upon  its 
part  that  it  has  a  binding  contract  for  the  sale  of  its  plant 
through  its  offer  to  sell,  the  passage  of  the  ordinance  No. 
790,  and  the  result  of  the  election. 

The  last  clause  of  section  9  of  the  ordinance  mentioned 
directed  the  city  clerk  to  publish  the  election  notice  in  the 
city  official  newspaper  for  "thirty  days  next  preceding 
said  election,"  and  to  post  the  same  ''for  the  like  period" 
at  all  of  the  places  designated  as  voting  places.  The  elec- 
tion was  noticed  for,  and  was  held  on  Tuesday  the  lltb 
day  of  April,  and  the  complaint  shows  that,  in  fact,  the 
notice  was  published  in  the  official  newspaper  from  March 
11  to  April  9,  inclusive,  a  full  period  of  thirty  days;  but 
it  was  not  published  in  said  paper  on  April  10,  which  was 
Monday,  and  the  last  day  preceding  the  election.  The 
complaint  does  not  so  state,  but  we  shall  assume  that  the 
official  newspaper  was  a  daily  paper,  which  was  issued  on 
Monday.  The  complaint  further  shows  that  the  notices 
were  posted  only  twenty-six  days  next  preceding  the  day 
of  election. 

These  two  omissions,  it  is  claimed,  and  the  trial  court 
has  so  found,  invalidate  the  election,  and  render  it  proper 
and  legally  necessary  that  no  further  steps  be  taken  toward 
carrying  out  the  object  of  the  vote,  notwithstanding  that 
the  complaint  shows  that  more  than  three-fifths  of  the 
votes  cast  were  in  favor  of  the  proposition  submitted,  but 
does  not  contain  a  single  word  to  the  effect  that  in  any  re- 
spect the  election  was  otherwise  than  a  fair,  full  and  free 
expression  of  the  popular  will.     But  there  was  no  formal 
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objection  to  the  complaint,  and  the  answer  coming  in  a  de- 
murrer was  interposed  to  it  on  the  ground  of  insufficiency, 
and  this  demurrer  the  court  sustained.  The  answer,  in  re- 
sponse to  the  allegations  of  the  complaint  upon  the  subject 
of  the  notice,  was  very  full  and  direct,  and  showed  the  fol- 
lowing facts:  (1)  That  the  time  and  places  of  holding  the 
election  were  known  to  all  the  qualified  voters  in  said  city; 
(2)  that  the  election  was  held  at  all  of  the  voting  places  in 
the  city  in  pursuance  of  the  notice  given  by  the  clerk;  and 
(8)  that  5,107  votes  were  polled.  The  substance  of  this 
showing  was  that  everybody  qualified  to  vote  had  notice 
of  the  time  and  place  of  the  election,  and  that  a  substantial 
body  of  the  electors  actually  took  part  in  it.  Therefore, 
in  passing  upon  this  question,  we  have  the  single  proposi- 
tion whether  the  failure  of  the  clerk  to  exactly  comply 
with  two  requirements  made  by  the  ordinance,  viz.,  that 
the  publication  should  be  for  the  thirty  days  next  preceding 
election  day,  and  that  the  notice  should  be  posted,  should 
avoid  the  popular  action  expressed  under  the  supposition 
that  all  things  had  been  done  regularly. 

This  election  was  held  under  the  mandate  of  the  consti- 
tution, art.  8,  §  6,  and  the  internal  improvement  act  of 
1890,  §2  (Laws  1889-90,  p.  621),  the  former  of  which 
prescribed  nothing  in  regard  to  notice,  while  the  latter  re- 
quires thirty  days'  publication  of  the  notice  in  each  issue 
of  the  city  paper.  It  seems  that  the  court  below  ba^^  its 
ruling  on  this  point  somewhat,  at  least,  upon  the  ground 
that  this  action  is  brought  against  the  members  of  the  sink- 
ing fund  commission,  who  are  to  act  under  and  by  virtue 
of  the  authority  contained  in  ordinance  790.  It  is  true 
that  the  city  charter  (§  84)  provides  that  this  commission 
shall  negotiate  city  bonds  in  accordance  with  the  provisions 
of  the  ordinance  authorizing  such  bonds,  and  §  5  of  the 
ordinance  contained  directions  for  their  guidance  in  that 
matter;  but  the  commission  under  the  charter  have  nothinsr 
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to  do  with  either  the  election  or  the  ascertainmeat  of  the 
result.  They  do  not  even  issue  the  bonds,  that  duty  de- 
volving upon  the  mayor,  with  the  attestation  of  the  clerk 
and  comptroller.  The  city  council,  by  §  23  et  aeq.  of  the 
charter,  makes  the  official  canvass  of  all  elections  and  de- 
clares the  result,  so  that  the  commission  need  look  no 
further  tor  pt'ima  facie  authority  to  act. 

But  it  would  do  no  good  to  decide  this  case  upon  any 
such  narrow  ground.  The  bottom  question  is.  Is  literal 
compliance  with  the  formalities  prescribed  for  giving  notice 
in  this  kind  of  an  election  a  sine  qua  nonf  Certain  rules 
as  to  notice  of  elections  have  become  well  settled,  and  none 
of  them  are  better  settled  than  that  the  formalities  of  giv- 
ing notice,  although  prescribed  by  statute,  are  directory 
merely,  unless  there  is  a  declaration  that  unless  the  formal- 
ities are  observed  the  election  shall  be  void. 

^^  It  is  a  canon  of  election  law  that  an  election  is  not  to 
be  set  aside  for  a  mere  informality  or  irregularity  which 
cannot  be  said  in  any  manner  to  have  affected  the  result  of 
the  election."  Dillon,  Mun.  Corp.,  §  197,  n.  3,  and  cases 
cited. 

It  is  not  pretended  that  the  omissions  in  this  case  had 
any  effect  whatever  on  the  result,  or  that  a  single  vote  ad- 
ditional would  have  been  cast  if  the  clerk  had  followed  the 
ordinance  to  the  letter;  and  the  answer  expressly  negatives 
any  possibility  of  any  such  outcome,  which  the  demurrer 
admits  to  be  true.  Learned  counsel  for  the  respondent, 
however,  does  not  controvert  the  general  proposition  here 
laid  down,  but  insists  that  because  this  was  an  election  to 
authorize  bonds  a  rule  of  strict  construction  should  be 
adopted.  But  we  think  that  the  most  that  can  be  said  of 
it  is  that  it  way  a  special  election,  and  is  to  be  governed  by 
the  rules  applicable  to  special  elections.  Only  one  case  is 
cited  for  our  consideration  on  this  point — Harding  v,  RocJc- 
ford^  etc.^  R.  R.  Co.^  65  111.  90.     That  was  a  railroad  aid 
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bond  case,  and  the  statute  required  thirty  days'  notice,  but 
no  notice  whatever  was  given.  The  opinion  of  the  court 
stated  the  ground  of  the  decision  as  follows: 


''Such  municipalities  were  not  created  with  the  view  to 
engage  in  commerce,  or  to  aid  in  the  construction  of  rail- 
ways, but  for  governmental  purposes  onlj'.  When  they 
exercise  the  functions  given  by  the  statutes  under  consider- 
ation, the  powers  granted  must  not  only  be  clearly  conferred 
but  strictly  pursued.  If  the  mode  prescribed  for  carrying 
into  effect  the  right  to  issue  bonds  is  not  complied  with  in 
all  material  matters^  then  the  bonds  should  not  be  issued/* 

In  a  later  case,  Jacksonville^  etc. ,  R,  R.  Co,  v.  Town  of 
VirdeUy  104  111.  339,  the  same  court  in  speaking  of  the 
rights  of  bondholders  said: 

"That  depends  upon  whether  there  has  in  fact  been  d 
substantial  compliance  with  the  requirements  of  the  law 
authorizing  the  election  to  be  held,  otherwise  it  would  be 
in  the  power  of  the  clerk  to  invalidate  bonds  clearly  legal 
and  binding,  by  refusing  to  make  a- record  that  the  order 
was  made  or  notice  ^iven." 

In  Toron  of  Coloma  v.  Eaves^  92  U.  S.  484,  a  case  of  the 
same  class,  the  opinion  recites  the  provisions  of  the  statute 
at  length,  and  dismisses  them  with  the  remark  that  "most 
of  these  provisions  are. merely  directory."  The  substance 
of  all  the  cases  upon  this  subject,  of  which  we  have  ex- 
amined many  scores,  is  that  there  must  be  a  substantial 
compliance  with  the  requirements  of  the  law,  and  the  same 
rule  should  apply  here  although  the  object  sought  to  be 
accomplished  here  was  strictly  within  the  legitimate  pur- 
poses of  the  municipal  corporation.  The  reasons  for  the 
holdings  of  the  courts  on  this  subject  are  that  only  juris- 
dictional matters  are  mandatory.  Dislwn  v.  Smithy  10 
Iowa,  212,  is  an  oft-quoted  case  upon  this  point,  and  it  was 
there  said: 

"It  is  an  error  to  regard  this  as  a  jurisdictional  matter. 
This  idea  pertains  to  cases  where  the  court  acts  judicially 
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and  in  matters  between  party  and  party,  and  not  to  one  of 
the  nature  of  the  present  one,  which  is  a  vote  of  the  people. 
Nor  does  the  want  of  such  notice  invalidate  the  election. 
In  matters  of  such  a  public  nature  the  observance  of  each 
particular  is  not  held  a  prerequisite  to  validity.  And  it  is 
the  general  rule  of  law,  that  statutes  directing  the  mode  of 
proceeding  of  public  officers,  relating  to  time  and  manner, 
are  directory. ' ' 

That  was  a  case  of  a  special  election  to  remove  a  county 
seat.  Rev.  Stat.  Iowa,  1860,  §  231.  As  to  special  elections 
to  fill  vacancies  in  offices,  see  Wheat  v.  Smithy  60  Ark.  266 
(  7  S.  W.  Rep.  161),  where  it  was  held  that  a  statute  requir- 
ing publication  and  posting  of  notice  was  substantially 
complied  with  by  posting  only,  the  fact  of  the  election  hav- 
ing been  generally  known,  and  about  two-thirds  of  the  usual 
vote  having  been  polled.  In  the  matter  of  the  incorpora- 
tion of  Anacortes  the  United  States  circuit  court  of  this 
district  held  that  the  omission  from  the  election  notice  of 
the  number  of  inhabitants  residing  within  the  boundaries 
of  the  proposed  corporation  was  an  immaterial  irregularity, 
although  the  statute  required  that  the  notice  contain  it. 
Stnith  V.  Commissioners^  46  Fed.  Rep.  726. 

The  power  was  conferred  upon  the  city  to  issue  these 
bonds  by  the  statute,  with  the  limitation  that  a  vote  of  the 
people  should  first  be  taken  to  see  whether  they  consented; 
and,  they  having  consented,  no  mere  negligence  of  the  clerk 
or  the  publisher  should  be  allowed  to  defeat  their  will.  In 
this  connection,  however,  we  would  not  have  it  understood 
otherwise  than  that  officers  ought,  in  all  such  matters,  to 
follow  the  letter  of  the  law  governing  them,  whether  they 
deem  any  particular  requirement  material  or  not.  Our 
holding  is,  only,  that  where,  as  in  this  case,  there  was  a 
substantial  compliance  with  the  law,  and  there  was  a  fair 
election,  the  result  cannot  be  defeated  by  technical  irregu- 
larities. 

The  second  point  in  the  case,  upon  which  the  court  below 

28—6  WABH. 
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also  ruled  against  the  appellants,  grows  out  of  the  fact  that 
the  election  was  not  held  a  few  days  earlier.     The  amount 
of  the  proposed  bonds  does  not  exceed  five  per  cent,  of  the 
city  assessment  for  the  year  1892;  but,  under  the  charter 
of  the  city  of  Tacoma,  the  beginning  of  the  assessment 
year  is  January  1st.     The  assessor  is  required  to  make  up 
and  deliver  to  the  city  clerk  an  assessment  roll  of  city 
property  on  or  before  March  1st.     On  the  first  Monday  in 
March  the  board  of  equalization,  which  is  a  committee  of 
the  council,  commences  its  sessions,  and  sits  three  weeks; 
within  three  days  after  the  board  of  equalization  finishes 
its  business,  the  city  clerk,  who  is  ex  q0<io  clerk  of  this 
board,  must  deliver  the  roll  to  the  comptroller  (who  is  ex 
ojffieio  assessor),  who  must  add  up  the  columns  of  valuation 
and  enter  the  total  valuation  of  each  description  of  prop- 
erty in  the  roll,  and  the  total  value  of  all  the  property  as- 
sessed and  listed  thereon,  and,  thus  equalized  and  added 
up,  deliver  the  roll  to  the  city  council.     At  the  first  regu- 
hir  meeting  of  the  council  in  May,  or  as  soon  thereafter  as 
practicable,  it  must  levy  the  annual  taxes.     Now,  on  the 
11th  day  of  April,  when  this  election  was  held,  the  assess- 
ment roll  had  been  made  up  containing  some  two  hundred 
thousand  different  items;  the  board  of  equalization  had 
finished  its  sessions  March  27;  the  clerk  had  delivered  the 
roll,  with  the  changes  made  by  the  board  to  the  comp- 
troller; and  the  comptroller  was  proceeding  to  make  the 
footings  required  by  the  charter,  prior  to  delivering  the 
roll  to  the  council,  which  he  did,  so  that  the  tax  was  levied 
May  13.     When  this  roll  came  to  be  footed  it  was  found 
that  the  assessed  value  of  all  the  property  upon  it  was 
$41,608,050,  five  per  cent,  of  which  is  $2,080,402.50,  or 
^69,597.50  less  than  the  amount  of  the  proposed  bonds, 
and  the  trial  court  held  with  the  respondent  that,  under 
the  act  of  1890,  the  city  was  limited  in  its  power  to  issue 
bonds  for  water  works  and  a  lighting  plant  to  five  per 
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cent,  of  the  roll  of  1893,  rather  than  of  the  roll  of  1892; 
that  the  roll  of  1893  was  complete  on  the  27th  of  March, 
when  the  board  of  equalization  finished  its  work;  and  that 
it  was  incompetent  for  the  city  to  take  a  vote  on  the  11th 
day  of  April  to  issue  more  than  $2,080,402.50  worth  of 
bonds.    ' 

The  argument  in  support  of  this  proposition  is  that,  al- 
though there  had  been  no  official  ascertainment  of  the  total 
amount  of  the  taxable  property  in  the  city,  it  was  at  all 
times  after  March  27th  possible  for  anyone,  by  adding  up 
the  columns  of  figures  in  the  fourteen  volumes  of  the  roll, 
to  ascertain  the  total  to  a  mathematical  certainty.  In  short, 
the  maxim  ^'^id  certum  est^  quod  certum  reddi  potesV^  is 
applied  to  the  case,  and,  although  it  is  not  contended  that 
at  the  date  of  the  election  anybody  knew  what  the  total 
was,  an  estoppel  by  relation  is  held  to  render  the  election 
void.  But  we  believe  that  upon  examination  it  will  be 
found  that  the  ancient  and  most  valuable  maxim  above 
(quoted,  was  invented  for  the  interpretation  of  deeds  and 
written  instruments,  with  a  view  of  sustaining  them  against 
an  otherwise  probable  failure,  and  can  have  no  just  appli- 
cation here.  Broom,  Legal  Maxims,  622.  If  the  ^^ assess- 
ment'^ mentioned  by  the  constitution,  art.  8,  §6,  and  the 
^^ assessment  roll"  intended  by  the  act  of  1891  (Laws,  p. 
326),  amending  the  act  of  1890  (which  must  necessarily 
be  the  same  thing),  mean  merely  the  itemized  list  of  prop- 
erty, with  values  opposite,  as  it  comes  from  the  hands  of 
the  board  of  equalization,  then  very  good;  that  is  the  end 
of  it,  and  there  is  no  need  of  applying  maxims.  The  ap- 
plication of  the  maxim,  and  its  possible  adaptedness,  do 
not  prove  that  the  thing  to  which  it  is  applied  is  what  is 
meant  by  the  law. 

Parenthetically  it  was  said  above  that  the  *' assessment" 
of  the  constitution  and  the  '^assessment  roll"  of  the  stat- 
ute must  be  the  same  thing,  and  it  is  true;  because  the 
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legislatare  has  no  power  to  make  the  test  of  a  bond  issue 
depend  upon  anything  else  than  the  ^^  assessment ''  named 
in  the  constitution.  Now,  a  great  deal  is  said  in  the  con- 
stitution about  the  indebtedness  of  municipal  corporations, 
including  counties,  towns  and  school  districts,  and  the 
validity  of  all  their  debts  is  made  absolutely  contingent 
upon  their  being  kept  within  the  limits  preacribed,  all  of 
which  are  measured  by  the  ^4ast  assessment."  And  this 
^'assessment''  must  refer  to  the  actual  aggregate  of  all 
taxable  property  to  be  sometime  and  somehow  ascertained 
from  year  to  year;  and  the  word  that  was  used  was  taken 
in  yiew  of  the  universal  fact  that  periodically,  under  some 
law,  all  of  these  corporations  take  an  account  of  their 
property  for  purposes  of  taxation,  which  is  commonly 
called  an  assessment.  All  taxes,  however,  are  levied  upon 
totals,  no  account  being  taken  of  separate  parcels,  and  the 
levies  are  made  by  percentages.  As  a  general  rule  tax 
laws  require  some  (fne  to  oflBcialiy  foot  up  and  certify  the 
total  of  the  rolls,  and  our  statute  did  this  at  the  time  of  the 
adoption  of  the  constitution  (Code  of  1881,  §2883),  and 
all  subsequent  revenue  laws  have  required  the  same  thing* 
the  auditor  being  the  oflScer  upon  whom  that  duty  de- 
volved. And  so  in  this  city  charter,  the  comptroller  is 
the  officer  whose  footing  the  council  must  have  before  them 
when  they  make  the  tax  levy. 

We  think  the  constitution  had  fully  in  view  this  custom- 
ary official  ascertainment  of  the  taxable  property  in  a  mu- 
nicipal corporation  when  it  was  adopted.  The  indebtedness 
of  counties,  cities  and  school  districts  being  entirely  de- 
pendent for  its  validity  upon  its  not  exceeding  the  limits 
prescribed,  several  things  must  have  been  regarded — (1) 
The  safety  of  public  securities.  (2)  The  necessity  that 
such  corporations  often  have  for  borrowing  money.  (3) 
The  rule  that  negotiable  securities  of  this  kind  cannot  be 
issued  without  express  statutory  authority.     (4)  The  com- 
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pulsion  that  such  corporations  are  under  to  know  the  limit 
of  their  right  to  incur  indebtedness,  and  the  like  burden 
which  is  thrown  upon  buyers  of  their  bonds  to  know  that 
no  statutory  or  constitutional  condition  precedent  has  been 
violated.  ( 5 )  The  fact  that  such  a  corporation  is  liable  to 
he  obliged  to  resort  to  bonding  at  any  time.  (6)  The 
further  fact  that  to  authorize  and  negotiate  an  issue  of 
bonds  necessarily  consumes  several  months.  All  of  these 
considerations  point  to  the  conclusion  that  the  idea  of  some 
definite  time  and  method  of  ascertaining  the  aggregate  of 
taxable  propeity,  that  is,  the  ^^ assessment,"  must  have 
been  implied  in  the  constitutional  provisions.  But  how  is 
it  here  I  These  fourteen  volumes,  containing  thousands  of 
pages  of  unfooted  columns,  still  in  the  hands  of  oflScers 
who  are  working  upon  them,  furnished  no  information.  A 
taxpayer  might,  while  they  were  in  this  condition,  have  the 
ri^ht  to  inspect  them  to  see  how  much  he  or  his  property 
was  assessed,  but  he  would  have  no  right  whatever  to  de- 
mand possession  of  them,  or  any  of  them,  for  the  purpose 
of  adding  up  the  assessments.  In  a  limited  sense  they 
were  records,  but  they  were  not  such  public  records  as 
would  answer  the  demand  of  any  one  seeking  to  know  what 
the  debt  capacity  of  the  city  of  Tacoma  was,  for  until  May 
13th  they  did  not  bear  upon  their  face  what  the  charter  re- 
quired, viz.,  the  footings  and  totals  ascertained  by  the 
comptroller.  Respondent  says  that  he  had  no  difficulty  in 
finding  out  what  the  total  was  on  May  11th,  and  he  alleged 
the  total,  and  it  is  not  denied  in  the  answer.  It  may  be 
so;  the  total  may  have  been  known  in  the  comptroller's 
office  before  that  date.  But  it  is  not  alleged  or  contended 
that  the  total  was  spread  upon  the  record,  and  that  the 
completed  assessment  was  delivered  to  the  council  then, 
much  less  April  11th,  a  month  before.  In  such  .case,  how 
was  any  one  to  know  after  March  27th,  when  it  is  agreed 
that  the  board  of  equalization  finished  its  work  upon  the 
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itemized  values,  what  the  assessment  of  taxable  property' 
in  Tacoma  was  for  1893  until  thecomplete  assessment  was 
delivered  to  the  council?     In  this  we  speak  of  a  pi'actical 
knowledge  which  all  persons  alike  were  fi^ee  to  obtain. 
And  how,  then,  could  the  affairs  of  such  a  corporation  be 
run  even  from  day  to  day,  if  there  be  a  period  of  a  month 
or  more  every  year  when  nobody  can  know  whether  the  con- 
tracts of  a  city  or  a  county  are  valid  or  utterly  void  i    For 
this  ruling  concerns  not  only  bonded  indebtedness  but  the 
ordinary  indebtedness  within  one  and  one-half  per  cent  of 
the  taxable  property.     It  is  no  strange  thing  at  all  for  a 
city  to  approach  very  near  to  its  1^  per  cent,  limit  and  re- 
main there  for  months;  and,  under  a  well-ordered  system, 
the  books  should  be  in  such  condition  that  at  the  close  of 
business  every  day  the  exact  amount  of  liabilities  should 
be  known  to  a  cent.     But  it  is  proposed  to  take  one  or  two 
months  in  every  year — whatever  period  is  necessary  to  get 
the  books  in  shape  for  the  levy  of  taxes  after  the  assess- 
ments have  been  equalized  —  and  say  that  during  that 
period  there  shall  be  no  guide  or  certain  reliance  for  the 
transaction  of  public  business;  or  at  most  only  the  unoffi- 
cial dictum  -of  some  one  who  may  have  run  hastily  over 
hundreds  of  thousands  of  figures.     It  cannot  he  conceded 
that  the  constitution  intended  any  such  thing.     It  is  not 
reasonable,  and  what  is  not  reasonable,  in  the  absence  of 
positive  enactment,  is  not  law.     The  appellants  would  have 
us  hold  that  the  assessment  is  not  ascertained  until,  under 
this  charter,  the  taxes  are  extended  and  the  rolls  delivered 
to  the  treasurer  for  collection;  but  logically  we  think  that 
should  not  be  the  construction.     When  the  total  assessment 
has  been  officially  ascertained  and  deposited  where  the  law 
says  it  must  be,  viz. ,  with  the  council,  it  becomes  an  open, 
authentic,  book,  upon  which  all  may  rely  with  the  certainty 
which  the  law  contemplates;  and  from,  that  time  it  should 
be  regarded  by  the  agents  of  the  city. 
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We  hold,  therefore,  that  the  election  was  valid,  upon  the 
points  presented. 

The  complaint  contained  a  claim  that  the  election  was 
void,  because,  at  the  same  election,  and  by  the  same  ballot, 
certain  bonds  for  a  bridge  were  voted.  But  the  purpose 
for  which  these  bonds  are  to  be  issued  is  one  not  within 
the  provisions  of  the  act  of  1890,  and  the  only  point  made 
is  that  two  such  diverse  propositions  could  not  be  sub- 
mitted at  the  same  election.  The  superior  court  did  not 
rule  upon  this,  and  we  do  not  think  it  should  be  sustained. 

But  we  must  sustain  the  injunction  as  to  all  that  portion 
of  these  bonds  which  exceeds  five  per  cent,  of  the  new  as- 
sessment, viz.,  $69,597.60,  or  rather  seventy  thousand  dol- 
lars, as  they  are  required  to  be  of  the  denomination  of  oiie 
thousand  dollars  each,  until  the  taxable  value  of  the  city's 
property  reaches  an  amount  sufficient  to  justify  the  issuance 
of  this  excess.  The  language  of  the  statute  requires  this. 
The  authority  conferred  by  the  act  is,  upon  receiving  the 
assent  of  the  voters,  ''to  become  indel)ted  and  issue 
honds:'"  Provided.,  That  the  indebtedness  shall  not  exceed 
five  per  cent.  A  contract  entered  into  before  the  new  as- 
sessment became  operative  might  have  been  enforced  to 
the  full  extent  of  the  authority  afterward,  and  bonds  to 
meet  it  might  be  issued;  but  here  there  is  no  contract,  at 
least  for  more  than  the  cost  of  the  old  works,  and  it  is  now 
proposed  to  make  the  only  contract  for  the  excess  of 
^1:00,000  by  the  bonds  themselves.  In  the  meantime,  the 
new  assessment,  always  a  condition  subsequent,  has  inter- 
posed and  reduced  the  constitutional  amount.  It  may  be 
said  that  this  will  overturn  the  estimate  made  by  the  coun- 
cil for  the  cost  of  extensions,  and  that  the  result  of  the 
election  might  have  been  different  if  it  had  been  known 
that  the  means  available  would  be  so  much  lessened.  But 
it  was  not  implied  by  any  of  these  proceedings  that  the 
city  was  obliged  to  expend  the  full  amount  of  the  estimate. 
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nor  that  the  whole  or  any  part  of  it  should  be  expended  at 
once;  nor,  indeed,  would  there  seem  to  be  any  compulsion 
to  exercise  upon  the  city,  which,  by  its  council,  may  de- 
termine to  do  nothing,  at  least  so  long  as  the  bonds  are 
not  sold.  That  body  will  have  to  be  the  judge  whether, 
with  the  reduced  sum  immediately  available,  it  will  go  on 
with  the  scheme.  So  far  as  the  law  of  the  case  on  re- 
spondent's side  is  concerned  it  is  the  ^ame  as  if,  upon  call- 
ing for  bids,  none  were  received  for  more  than  a  portion 
of  the  issue.  He  could  not  interfere  to  prevent  the  sale  of 
those  bid  for. 

Appellant  asks  the  construction  that  indebtedness  for 
water  works,  light  plants  and  sewers  is  not  limited  to  five 
per  cent,  of  the  assessment,  but  may  be  of  any  percentage 
so  long  as  the  total  of  indebtedness  for  all  purposes  does 
not  exceed  ten  per  cent.  We  held  that  in  Metcalfe  v.  ^- 
attle,  1  Wash.  297  (25  Pac.  Rep.  1010);  but  that  was  be- 
fore the  amendment  of  1891,  which,  we  think,  clearly 
restricted  such  indebtedness  to  five  per  cent.  only.  Nor 
can  we  take  into  account  the  fact  that  the  general  fund  in 
the  city  treasury  contains  $148,000.  These  bonds  are  not 
payable  out  of  the  general  fund,  but  out  of  special  taxes 
to  be  levied  for  the  purpose.  Act  of  1890,  §  4. 
•  Judgment  reversed,  with  directions  to  enter  a  new  judg- 
ment in  accordance  with  this  opinion,  in  case  no  issue  of 
fact  is  taken  upon  the  answer. 

HoYT,  Anders  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting). — I  am  unable  to  agree  with 
the  construction  placed  upon  the  law  governing  this  case  by 
my  associates.  This  court  in  my  judgment  has  already 
gone  to  the  extreme  limit  of  liberality  in  construing  con- 
stitutional checks  upon  municipal  indebtedness,  and,  I,  as 
one  member  of  the  court,  cannot  see  my  way  clear  to  go 
])eyond  that  limit,  which  I  think  the  court  is  compelled  todo 
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to  sustain  this  transaction.  The  assessment  was  as  com- 
plete upon  the  27th  day  of  March  as  it  could  have  been 
made;  the  property  of  the  city  had  been  assessed;  the 
value  had  been  ascertained  and  stated  by  the  assessor;  tliat 
value  and  the  actual  amount  of  the  assessment  had  been 
made  fixed  and  certain  by  the  action  of  the  board  of  equal- 
ization. It  could  not  be  changed.  It  was  an  official  state- 
ment of  the  value  of  the  property  of  the  city.  The  footing 
up  and  totalizing  could  add  nothing  to  it,  and  could  take 
nothing  from  it.  That  is  simply  a  clerical  exhibit  of  a 
fact  already  in  existence.  It  is  the  fact  which  the  con- 
stitution deals  with,  not  the  mere  clerical  ascertainment  or 
publication  of  that  fact  in  any  particular  method.  Such  a 
detail  is  not  worthy  of  constitutional  consideration,  and  in 
my  judgment  never  was  considered  by  the  framers  of  the 
fundamental  law.  I  am  not  at  all  disturbed  by  the  fear 
that  ^' there  may  be  a  month  or  more  in  each  year  when 
nobody  can  know  whether  contracts  of  a  city  or  county  are 
valid  or  wholly  void.''  The  energetic  desire  of  cities  in 
this  state  to  incur  indebtedness  will  easily  overcome  all  such 
trifling  obstacles  as  the  ascertainment  of  the  total  footing 
of  the  assessment  roll. 

I  think  the  judgment  of  the  court  should  be  affirmed. 
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John  Y.  Arnott  and  Charles  Ferguson,  liespondenU, 
V.  The  City  of  Spokane,  Aj>pellant, 

M UNICIPAL  corporations  —  ILLEGAL  CONTRACTS  —  RATIFICATIOX 
—  DISCOUNTING  WARRANTS  —  BREACH  OP  CONTRACT— MEASURE 
OF  DAMAGES. 

Where  the  charter  of  a  city  provides  against  liability  on  any  con- 
tract for  the  payment  of  any  sum  exceeding  fifty  dollars,  unless  the 
same  is  authorized  by  ordinance  and  made  in  writing  and  signed  by 
the  clerk  or  an  authorized  agent,  the  city  cannot  be  rendered  liable 
by  the  verbal  agreement  of  the  mayor  and  a  council  committee  to 
pay  certain  sums  exceeding  tifty  dollars,  in  addition  to  those  duly 
authorized  by  the  council;  nor  can  the  city,  liy  its  conduct,  acqui- 
esce in  and  ratify  the  acts  of  its  officers,  so  as  to  make  such  verbal 
contract  valid  and  binding  retroactively. 

A  municipal  corporation  has  no  authority  to  make  a  contract  to 
discount  its  own  warrants;  and  the  fact  that  the  city  has  paid  a 
portion  of  the  discount  on  its  warrants  in  accordance  with  an  agree- 
ment of  its  officers,  will  not  estop  it  from  asserting  the  illegality  of 
such  a  contract. 

Where  there  is  a  breach  of  a  contract  to  pay  cash  when  due  for 
certain  work,  the  only  damages  recoverable,  when  the  injured  party 
proceeds  with  the  work  to  completion,  is  interest  on  the  money  from 
the  time  of  the  default. 

Wherever  a  person  enters  into  a  contract  with  an  agent  of  a  mu- 
nicipal corporation,  he  must  at  his  peril  ascertain  the  extent  of  such 
agent's  authority,  and,  if  he  fails  to  do  so,  he  alone  must  suffer  the 
consequences. 

Appeal  from  Superior  Courts  Spokane  County, 

P.  F,  QuinUy  for  appellant. 

Feiglian^  Wells  dk  Herman^  for  re.spondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  the  17th  day  of  November,  1890,  the 
respondents  and  the  appellant  entered  into  a  written  con- 
tract, the  material  portion  of  which  is  as  follows: 
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''This  agreement,  made  this  17th  day  of  November, 
A.  D.  1890,  between  John  Y.  Arnott  and  Charles  Fergu- 
son and  .  .  .  ,  copartners,  doing  business  under  the 
firm  name  of  John  Y.  Arnott  &  Company,  of  Spokane 
county.  State  of  Washington,  party  of  the  first  part,  and 
the  city  of  Spokane  Falls,  by  C.  F.  Clough,  mayor,  party 
of  the  second  part,  witnesseth  that  the  said  party  of  the 
first  part,  in  consideration  of  the  covenants  on  the  part  of 
the  said  party  of  the  second  part  hereinafter  contained, 
hereby  covenants  with  the  said  party  of  the  second  part 
that  the  said  party  of  the  first  part  will  furnish  the  stone 
required  for  the  Monroe  street  bridge  piers,  according  to 
the  plans  and  specifications,  cut  and  delivered  upon  the 
ground  where  needed,  according  to  the  plans  and  specifica- 
tions, ready  to  be  set  in  place;  a  part  of  the  rock  to  be  de- 
livered within  sixty  days,  and  completed  within  sixty  days. 
Said  stone  shall  be  as  per  sample  furnished  the  city  council 
this  15th  day  of  November,  free  from  loose  seams  or  im- 
perfections of  any  kind,  and  subject  to  the  inspection  and 
acceptance  of  the  city  engineer.  All  stone  must  be  dressed 
so  that  their  top  surfaces  shall  be  parallel  with  their  beds, 
and  require  no  tooling  after  the  stones  are  set.  All  coping 
stones  shall  be  cut  according  to  the  plans  furnished  by  the 
engineer,  and  shall  have  all  exposed  surfaces  bush  ham- 
mered, and  comply  with  all  other  requirements  of  the  en- 
gineer, as  set  forth  in  the  plans  and  specifications  now  on 
file  in  the  city  clerk's  office,  which  are  hereby  made  a  part 
of  this  contract,  as  far  as  said  specifications  refer  to  the 
stone  to  be  used  in  the  piers  of  said  Monroe  street  bridge. 
And  the  said  city  of  Spokane  Falls,  party  of  the  second 
part,  in  consideration  of  the  covenants  on  the  part  of  the 
said  party  of  the  first  part  hereinbefore  contained,  agrees 
to  and  with  the  said  party  of  the  fii-st  part  that  the  said 
party  of  the  second  part  will  pay  to  the  said  party  of  the 
first  part,  or  his  order,  $1.32  for  each  and  every  cubic  foot 
of  cut  stone  so  delivered,  to  be  measured  in  the  pier,  ac- 
cording to  the  approximate  estimate  made  on'  Monday  of 
each  week  of  material  delivered  prior  thereto.  Said  esti- 
mates to  be  made  by  the  city  engineer,  and  to  be  paid  in 
cash  immediately  after  said  estimates  have  been  reported 
to  the  city  council,  which  is  to  be  done  at  the  next  meeting 
after  said  estimates.     In  witness  whereof,''  etc. 
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Immediately  upon  the  execution  of  this  contract,  the  re- 
spondents commenced  to  furnish  stone,  and  to  cut  the 
same,  and  continued  so  to  do  without  interruption  or  delay 
until  some  time  in  January,  1891.  Estimates  were  made 
and  given  to  the  respondents  for  material  furnished  for  the 
first  four  weeks,  and  cash  payments  were  made  thereon  ac- 
cording to  the  stipulations  of  the  contract.  But,  after  the 
fourth  estimate,  the  appellant  failed  to  make  payment  on 
estimates  when  due.  Work  was  continued  after  default  in 
payments  for  about  two  weeks,  and  then  discontinued  or 
''shut  down''  by  the  respondents.  This  was  about  the 
10th  of  January,  1891,  and  the  suspension  of  work  was 
continued  for  about  the  period  of  fourteen  days.  During 
this  time  no  stonecutters  were  at  work,  but  the  respondents 
continued  to  receive  stone  at  their  yard  from  the  party  or 
parties  who  had  contracted  to  deliver  it  to  them,  and  em- 
ployed laborers  to'  assist  in  unloading  the  same.  On  or 
about  January  10,  1891,  a  verbal  arrangement  was  made 
between  the  respondents  and  the  bridge  committee  and 
mayor  of  the  city  whereby  the  respondents  agi*eed  there- 
after to  take  city  warrants,  which  were  selling  at  a  dis- 
count, in  lieu  of  cash,  at  the  rate  of  90  per  cent,  of  their 
par  value;  and  the  bridge  committee  and  mayor  promised 
that  the  appellant  would  pay  respondents  the  discount  of 
10  per  cent,  in  cash  on  all  warrants  so  received  by  them. 
The  respondents  thereupon  resumed  cutting  and  delivering 
stone,  for  which  weekly  estimates  were  made,  and  war- 
rants were  given  in  payment  thereof  in  ''blocks"  of  $500 
each.  Some  time  in  Februaiy  the  respondents  again  sus- 
pended work,  for  the  alleged  reason  that  they  could  not 
sell  their  warrants,  and  were  without  the  means  wherewith 
to  pay  their  employes;  but,  about  a  month  afterwards, 
they  proceeded  with  their  work,  and  completed  it  about 
the  1st  of  May,  1891. 

It  seems  to  be  fairly  deducible  from  the  evidence  that 
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the  respondents,  before  they  resumed  work  after  their  first 
^'shut  down/^  notified  the  bridge  and  sti*eet  committee  and 
the  acting  mayor  that  they  would  hold  the  city  liable  for 
all  extra  cost  of  labor  and  transportation  resulting  from 
the  failure  to  pay  cash  according  to  the  terms  of  the  con- 
tract, and  the  consequent  suspension  of  their  work,  and 
that  the  committee  and  mayor  tacitly,  if  not  directly, 
agreed  that  the  city  would  be  responsible  for  the  same. 
The  respondents  furnished,  at  the  request  of  the  city  en- 
gineer, 382  feet  of  rock,  which  does  not  appear  to  have 
been  called  for  by  the  original  contract,  but  which  was  used 
in  constructing  the  piers.  They  also  cut  down  one  pier 
some  four  inches,  which  work  was  occasioned  by  a  mistake 
in  the  original  specifications.  Before  the  work  was  com- 
pleted the  roads  became  very  muddy,  and  the  respondents 
claim  they  were  compelled  to  pay  a  much  larger  sum  for 
hauling  rock  thei*eaf ter  than  before,  and  that,  by  reason  of 
their  not  being  able  to  finish  their  work  within  the  sixty 
days  specified  in  the  contract,  owing  to  the  fault  of  the  ap- 
pellant in  not  paying  the  weekly  estimates  in  cash,  they 
were  obliged  to  dress  a  considerable  portion  of  the  stone 
after  it  had  become  affected  by  frost  to  such  an  extent  that 
the  cost  of  cutting  was  enhanced  about  50  per  cent.  They 
also  claim  that,  by  reason  of  the  accumulation  of  stone 
during  the  time  work  was  first  suspended,  a  portion  of  it 
was  necessarily  deposited  and  dressed  outside  of  the  shed 
prepared  for  the  cutters  to  work  in,  and  that  they  were 
compelled  to  pay  the  extra  sum  of  50  cents  per  day  to  each 
laborer  who  worked  outside  of  the  shed.  The  total  estimates 
furnished  to  the  respondents  (including  $320  for  a  derrick 
sold  to  the  appellant,  and,  as  it  appears,  the  extra  stone 
furnished  at  the  original  contract  price)  amounted  to  $26,- 
974. 40.  The  respondents  admit  in  their  testimony  that  they 
received  in  cash  and  warrants  reckoned  at  their  face  value 
that  sum,  less  $62.   About  $20, 000  in  warrants  was  received 
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from  the  city  altogether,  and  the  city  claims  that  $1,100 
cash,  as  discount,  was  received  by  respondents  in  accordance 
with  the  verbal  agreement  above  mentioned,  while  the  re- 
spondents claim  that  but  $850  was  so  received  by.  them. 
After  the  respondents  delivered  all  the  stone  required  by 
the  terms  of  their  agreement,  they  presented  to  the  city  a 
claim  for  extra  work  and  materials,  and  for  damages  for 
breach  of  their  contract,  and  also  for  a  balance  due,  amount- 
ing in  all  to  l)etween  Jt^5,000  and  $6,000.  The  city  council 
refused  to  allow  the  claim,  or  any  part  thereof,  whereupon 
the  respondents  instituted  this  action  to  recover  the  amount 
thereof.  From  a  judgment  in  favor  of  the  plaintiflfs,  the 
defendant  appealed. 

During  the  course  of  the  trial,  the  court  admitted  cer- 
tain testimony  tending  to  show  the  verbal  agreement  above 
mentioned  in  regard  to  the  payment  of  extra  cost  of  labor, 
transportation  of  materials,  etc.,  and  also  testimony  as  to 
the  agreement  to  discount  the  warrants  of  the  city.  The 
appellant  insists  that  the  ruling  of  the  court  in  this  regard 
was  erroneous,  and  contrary  to  the  express  terms  of  the 
statute.  Sec.  85  of  the  charter  of  the  city,  which  was  then 
in  force,  provides  that  — 

**The  city  of  Spokane  Falls  is  not  bound  by  any  con- 
tract or  in  any  way  liable  thereon,  unless  the  same  is  au- 
thorized by  a  city  ordinance,  and  made  in  writing  and 
by  order  of  the  council,  signed  by  the  clerk  or  some  other 
person  authorized  by  the  city;  but  an  ordinance  or  resolu- 
tion may  authorize  any  oflSc^r  or  agent  of  the  city,  naming 
him,  to  bind  the  city  without  a  contract  in  writing  for  the 
payment  of  any  sum  not  exceeding  fifty  dollars."  Laws 
1885-6,  p.  321. 

The  contention  of  the  appellant  is,  that  neither  the  bridge 
committee  nor  the  mayor  had  any  right  or  power  to  bind 
the  city  by  any  agreement  or  contract  not  made  in  writing, 
and  signed  by  some  person  duly  authorized  to  execute  it 
Upon  this  point  we  have  no  doubt  of  the  correctness  of  ap- 
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pellant^s  position.  While  a  municipal  corporation  would, 
unless  restricted  by  law,  have  a  right  to  make  contracts  in 
reference  to  its  corporate  business  in  any  manner  it  might 
deem  proper,  yet,  where  the  mode  of  contracting  is  ex- 
pressly provided  by  law,  no  other  mode  can  be  adopted 
which  will  bind  the  corporation.  This  principle  results 
from  the  fact  that  municipal  corporations  derive  all  their 
powers  from  their  charters.  1  Dill.  Mun.  Corp.  ( 4th  ed. ) 
449  (373);  Zottman  v.  San  Francisco,  20  Cal.  97;  McOoy 
V.  Briant^  63  Cal.  247;  McDonald  v.  Mayor,  68  N.  Y.  23; 
S laden  v.  Philadelphia;  60  Pa.  St.  464;  Allen  v.  Galves- 
ton, 51  Tex.  302;  City  of  Bryan  v.  Page,  61  Tex.  532; 
Head  V.  Providence  Insurance  Co.,  2  Cranch,  150.  In  the 
case  last  cited.  Chief  Justice  Marshall,  in  speaking  of  the 
subject,  said: 

*'The  act  of  incorporation  is  to  them  an  enabling  act;  it 
gives  them  all  the  power  they  possess;  it  enables  them  to 
contract,  and,  when  it  prescribes  to  them  a  mode  of  con- 
tracting, they  must  observe  that  mode,  or  the  instrument 
no  more  creates  a  contract  than  if  the  body  had  never  been 
incorporated." 

In  fact,  so  far  as  we  have  observed,  the  authorities  are 
practically  uniform  on  this  question.  Nor  do  the  respond- 
ents appear  to  seriously  dispute  this  proposition  of  law, 
but  they  contend  that  the  city,  by  its  conduct,  acquiesced 
in  and  ratified  the  acts  of  its  officers.  The  argument  is 
that  the  city  might  have  originally  made  the  same  agree- 
ment that  its  officers  made,  and  hence  had  the  power  to 
ratify  it,  and  must  be  held  to  have  done  so  in  this  instance. 
But  the  difficulty  arises,  not  from  a  want  of  power  in  the 
city  to  make  contracts,  but  from  the  restriction  imposed 
upon  it  by  the  legislature  with  reference  to  the  mode  of 
exercising  such  power.  The  power  to  ratify  a  particular 
contract  presupposes  the  power  to  make  it  in  the  first  in- 
stance; and,  if  it  is  such  that  it  could  not  be  made  origi- 
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nally  except  in  a  certain  prescribed  mode^  where  that  mode 
is  disregarded  the  power  to  ratify  does  not  exist.  A  con- 
tract which  is  invalid  because  not  authorized  by  law  cannot 
be  made  valid  and  binding  retroactively  by  any  subsequent 
action  of  the  corporate  body,  and  a  liability  be  thereby  fas- 
tened upon  the  corporation.  ZiOtPman  v,  San  FrancUco. 
supra;  Nicohon.  Pavement  Go,  v.  Pamter^  36  Cal.  704;  Mc- 
Pherson  v.  Poster^  43  Iowa,  48;  City  of  Bryan  v.  Page^ 
mipra.  A^  the  city,  by  the  terms  of  its  charter,  could  not  be 
made  liable  in  any  contract,  by  whomsoever  made,  which 
was  not  in  writing  or  authorized  by  ordinance,  it  follows 
that  the  learned  judge  erred  in  admitting  any  testimony  for 
the  purpose  of  pi*oving  the  terms  of  a  verbal  agreement 
Such  testimony  was  immaterial,  as  such  a  conti-act,  if 
proved,  would  be  of  no  avail  whatever.  Hague  t\  PkUa- 
delphia,  48  Pa.  St.  527. 

While  conceding  the  power  of  the  appellant  to  make  the 
written  contract  above  set  forth,  we  are  of  the  opinion  that 
it  had  no  authority  in  law  to  discount  its  own  warrants. 
Such  a  proceeding  is  manifestly  beyond  the  scope  of  legiti- 
mate corporate  power,  and  a  practice  of  that  character  might 
lead  to  ruinous  results.  City  warrants  are  evidences  of  in- 
debtedness or  promises  to  pay,  and  are  payable  with  inter- 
est prescribed  by  law,  and  the  corporation  cannot  cast  upon 
the  taxpayers  any  further  burden  in  respect  thereto,  and 
the  courts  have  uniformly,  so  far  as  we  are  advised,  disap- 
proved every  eflPort  to  do  so.  Clark  v,  Des  Moines^  19  Iowa, 
199;  Foster  v.  Coleman^  10  Cal.  279;  Bauer  v.  Frankiin 
Co. ,  51  Mo.  205;  State  v.  Wilson,  71  Tex.  291  (9  S.  W.  Rep. 
155). 

It  is  contended,  however,  on  behalf  of  the  respondents, 
that,  inasmuch  as  the  city  had  power  to  borrow  money, 
it  had  the  power  to  discount  its  warrants  as  a  means  of 
raising  money,  as  a  necessary  implied  power.  But  we  are 
unable  to  agree  with  counsel  in  this  view  of  the  law.    Tbe 
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power  to  borrow  money  was  expressly  conferred  upon  the 
city  by  its  charter,  but  it  was  also  provided  that  the  amount 
borrowed,  which  was  limited  to  a  certain  sum,  should  be 
evidenced  by  warrants  drawing  interest  at  a  fixed  rate  per 
cent ,  and  therefore  nothing  was  left  to  implication.  Every- 
thing pertaining  to  the  power  granted  was  clearly  and  un- 
mistakably expressed  by  the  legislature. 

It  is  also  insisted  that  the  city,  by  paying  a  portion  of 
the  discount  on  its  warrants  in  accordance  with  the  agree- 
ment of  its  ofificers,  ratified  such  agreement,  and  is  now  es- 
topped from  asserting  the  contraiy.  But  we  are  constrained 
to  take  a  different  view  of  the  law,  and  to  hold  that  an  il- 
legal contract  is  incapable  of  being  ratified;  and  the  fact 
that  counsel  for  appellant,  in  the  court  below,  admitted  that 
the  contract  was  thus  ratified,  cannot  avail  the  respondents 
here,  for  that  question  can  only  be  determined  by  reference 
to  the  law.  What  the  law  will  not  sanction  as  a  contract 
cannot  be  made  such  by  the  admissions  of  a  party  or  his 
counsel.  Polk  Co.  Sav.  Bank  v.  State^  69  Iowa,  24  (28  N. 
W.  Rep.  416).  And,  moreover,  as  we  understand  the  evi- 
dence upon  this  point,  the  money  actually  paid  to  the  re- 
spondents as  discount  was  donated  for  the  purpose  by 
private  individuals  and  corporations,  and  was,  therefore, 
strictly  speaking,  not  disbursed  by  the  city  at  all,  although 
a  portion  of  it  may  have  passed  through  the  hands  of  its 
treasurer.  From  these  considerations  it  follows  that  it  was 
error  to  charge  the  jury  to  the  effect  that  the  respondents 
were  entitled  to  recover  the  difference  between  10  per  cent, 
of  the  face  value  of  the  wan*ants  received  by  them  and  the 
amount  received  on  account  of  discount. 

The  appellant  complains  of  the  instructions  of  the  court 
given  to  the  jury  as  to  the  measure  of  damages  for  breach 
of  the  contract  in  question.  In  the  sixth  instruction,  the 
jury  were  advised  that  if  the  plaintiffs  were  compelled,  by 
reason  of  bad  roads  and  the  extra  price  they  had  to  pay 
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for  the  cutting  of  the  stone,  to  pay  an  additional  amount 
over  and  above  the  price  they  would  have  been  compelled 
to  pay  for  the  performance  of  the  same  services  during  the 
time  designated  in  the  contract  (sixty  days  from  the  execu- 
tion thereof),  then  they  were  entitled  to  recover  the  addi- 
tional amount  for  such  hauling  and  extra  expenditures  for 
cutting  the  stone,  if  the  jury  found  that  such  were  the 
natural  I'esults  of  the  breach  of  the  contract,  in  not  paying 
cash  as  stipulated  in  the  contract.    The  point  is  made  that 
the  only  damages  recoverable  for  a  failure  to  pay  cash 
when  due  is  interest  on  the  money  from  the  time  of  the 
default,  and  we  think  it  is  well  taken.     That  this  is  the 
general  rule  of  law  is   shown   by  the  following  cases: 
London  V.  Taxing  District^  104  U.  S.  771;  Insurance  Co, 
V.  PiaggiOj  16  Wall.  378.     Many  cases  are  cited  by  the 
respondents  to  sustain  their  contention  that  damages  result- 
ing from  delay  caused  by  breach  of  contract  may  be  re- 
covered by  the  party  not  in  fault,  but  we  think  there  is  a 
clear  distinction  between  those  cases  and  the  one  at  bar. 
In  neither  of  the  cases  cited  was  the  delay  caused  by  a 
mere  failure  to  pay  money,  but  was  occasioned  by  a  notice 
or  request  to  suspend  operations,  or  by  a  failure  to  furnish 
necessary  and  indispensable  materials,  or  to   make  the 
necessary  preparations  for  the  commencement  of  the  work. 
When  the  appellant  failed  to  pay  cash  when  due,  accord- 
ing to  the  terms  of  the  contract,  the  respondents  were  at 
liberty  either  to  stop  all  work  under  the  contract  and  sae 
for  the  recovery  of  the  resulting  damages,  or  to  proceed 
with  the  work  to  completion,  notwithstanding  the  breach. 
They  chose  the  latter  course,  and   thereby  waived  such 
damages  as  they  might  have  been  entitled  to  if  they  had 
adopted  the  former. 

Instruction  No.  7  was  erroneous  for  the  reasons  already 
given.  By  it  the  jury  were  told  that  if,  by  I'eason  of  the 
suspension  of  cash  payment  on  behalf  of  the  defendant,  the 
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plaintiffs  notified  the  acting  mayor  and  the  bridge  commit- 
tee of  the  defendant  that  there  would  be  extra  work  and 
extra  allowances  claimed,  and  that,  after  sach  notification 
-was  made  and  claim  preferred,  the  defendant  permitted 
plaintiffs  to  proceed  with  their  contract  without  refusing 
to  allow  such  claim,  and  received  the  benefit  of  said  labor 
and  material,  the  defendant  could  not  take  advantage  of 
or  question  the  validity  of  the  agreement,  because  of  its 
not  being  in  writing,  or  authorized  by  ordinance  or  reso- 
lution of  the  city  council.  This  instruction  is  in  contra- 
vention of  the  city  charter,  and  is  also  opposed  to  the 
principles  laid  down  in  the  authorities  heretofore  cited. 

Instruction  numbered  8  cannot  be  sustained,  for  the  rea- 
son, already  shown,  that  a  contract  which  the  law  requires 
to  be  in  writing  cannot  be  made  valid  by  acquiescence  or 
ratification. 

Instructions  numbered  9,  10,  and  14  are  equally  faulty. 
The  first  two  relate  to  the  (question  of  damages,  and  seem 
to  be  based  upon  the  theory  that,  although  the  respondents 
performed  their  part  of  the  contract  after  the  time  therein 
limited  had  expired,  they  were,  nevertheless,  entitled  to  re- 
cover for  the  loss  of  time  and  extra  cost  of  material  oc- 
casioned by  delay.  The  fourteenth  instruction  charged  the 
jury,  among  other  things,  that  the  plaintiffs  were  entitled 
to  payment  of  discount  on  its  warrants,  and  in  that  regard 
was  erroneous. 

It  is  argued  on  behalf  of  the  respondents  that  it  would 
be  unjust  and  unconscionable  to  permit  the  city  to  repu- 
diate the  contract  of  its  officers  to  the  detriment  of  the 
respondents;  and,  if  it  were  a  question  of  mere  moral 
obligation,  we  would  feel  inclined  to  adopt  the  view  of 
counsel.  But,  the  question  being  a  purely  legal  one,  its 
solution  must  rest  upon  legal,  and  not  upon  moral  or  eth- 
ical, principles.  Wherever  a  person  enters  into  a  contract 
with  an  agent  of  a  municipal  corporation,  he  must  at  his 
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peril  ascertain  the  extent  of  such  agent's  authority,  and  if 
be  fails  to  do  so,  he  alone  most  suffer  the  consequences. 
Zottmxm  V.  San  Francisco^  supra. 

Without  further  discussion  of  the  questions  involved  in 
this  case,  we  conclude  that  the  respondents  were,  under 
all  the  facts  and  circumstances,  only  entitled  to  recover 
the  amount  remaining  unpaid,  if  any,  according  to  the 
terms  of  their  contract,  together  with  legal  interest  on  de- 
ferred payments,  aand  the  value  of  the  extra  stone  fur- 
nished, which  the  appellant  seems  to  concede  should  be 
paid  for,  and  for  which,  it  contends,  it  has  already  paid. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
the  lower  court  for  f  uither  proceedings  in  accordance  with 
this*opinion. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Hoyt,  JJ.,  con- 
cur. 


[  No.  934.    Decided  June  6, 1808.] 

The  State  of  Washington,  on  the  ret'Otion  of  T.  M. 
JSeed^  jr.^  v.  W.  C.  Jones,  Attorney  General. 

statutes — regularity  of  passage— conclusiveness  of  en- 
rolled BILL. 

The  enrolled  bill  on  file  in  the  office  of  secretary  of  state  of  an 
act  of  the  legislature,  which  is  duly  signed  by  the  presiding  officers 
of  both  houses,  and  otherwise  appears  fair  upon  its  face,  is  con- 
clusive evidence  of  the  regularity  of  all  proceedings  necessary  for 
its  proper  enactment  in  conformity  with  the  constitutional  provis- 
ions. 

Original  Application  for  Mandamus. 

John  W.  Corson^  and  Soger  S.  Greene^  for  relator. 
W.  C.  Jonea^  Attorney  General,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

HoTT,  J. — Respondent,  as  attorney  general,  was  charged 
by  an  act  of  the  legislature,  or  what  purports  to  be  such, 
with  the  duty  of  approving  the  bond  of  the  relator  as  one 
of  the  board  of  state  land  commissioners  provided  for  by 
said  act.  This  duty  he  refused  to  perform,  on  the  ground 
that  what  purported  to  be  the  act  of  the  legislature  was 
not  in  fact  such,  for  the  reason  that  the  constitutional  re- 
quirements had  not  been  observed  by  the  legislature  in  its 
passage.  This  proceeding  is  brought  on  the  part  of  the 
relator  to  compel  such  action  by  respondent. 

There  is  a  line  .of  authorities  which  we  might  follow  and 
dispose  of  this  case  without  at  all  entering  into  the  question 
as  to  whether  or  not,  in  fact,  said  purported  act  of  the  legis- 
lature should  have  force  as  such,  but  in  view  of  the  great 
importance  of  a  prompt  determination  of  the  question  as 
to  whether  or  not  said  purported  act  is  in  force,  and  of  the 
further  fact  that  the  elaborate  briefs  filed  upon  the  part  of 
the  respective  parties  will  enable  the  court  to  as  intelli- 
gently determine  that  question  in  this  proceeding  as  in  any 
other,  we  have  concluded  that  our  duty  to  the  parties  and 
to  the  public  will  be  best  performed  by  disregarding  all 
preliminary  questions  which  might  be  raised  and  determin- 
ing the  rights  of  the  parties  upon  the  broad  ground,  upon 
-which  it  has  been  largely  argued,  as  to  whether  or  not 
such  purported  act  is  in  fact  a  part  of  the  statute  law  of 
this  state. 

It  is  claimed  on  the  part  of  the  respondent  that  it  cannot 
have  such  force  by  reason  of  the  fact  that  the  legislature 
has  not  complied  with  the  constitutional  requirements  by 
which  a  certain  subject  matter  can  be  enacted  into  a  law. 
It  is  not  contended  but  that  the  enrolled  bill  on  file  in  the 
office  of  the  secretary  of  state  is  in  all  respects  regular 
upon  its  face,  and  bears  the  signatures  of  the  presiding 
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officers  of  the  respective  houses  of  the  legislature  in  due 
form,  and  has  been  regularly  approved  by  the  governor, 
and  deposited  in  said  office  as  required  by  the  provisions 
of  the  constitution  in  that  regard.  But  it  is  claimed  that 
an  examination  of  the  journals  of  the  respective  houses 
will  show  that  the  legislature  disregarded  several  manda- 
tory provisions  of  the  constitution  which  it  was  incumbent 
upon  them  to  observe  before  any  bill  could  become  a  law. 
The  argument  upon  what  is  shown  by  the  journal,  and  the 
effect  thereof,  has  been  elaborate  and  full,  and  the  publicity 
which  has  been  thereby  given  to  the  manner  in  which  such 
journals  have  been  kept,  and  the  want  of  care  exercised  by 
the  legislature  in  seeing  that  a  compliance  with  constitu- 
tional provisions  are  made  to  appear  therein,  cannot  but 
be  beneficial,  whatever  may  be  the  effect  thereof  in  the  de- 
cision of  the  question  now  before  the  court. 

Preliminary  to  entering  upon  the  question  thus  argued, 
we  must  decide  another  question,  which,  if  determined  ad- 
versely to  the  position  of  the  respondent,  will  make  it  im- 
proper for  us  to  enter  at  all  upon  the  discussion  as  to  the 
effect  of  the  journal  entries  above  referred  to.  This  is  as 
to  the  effect  to  be  given  to  the  enrolled  bill  on  file  in  the 
office  of  the  secretary  of  state.  It  is  claimed  on  the  part 
of  the  relator  that  such  enrolled  bill  is  absolutely  conclusive 
of  the  fact  that  it  had  been  regularly  enacted  into  a  law 
by  the  legislature,  and  if  this  be  true  it  is  of  course  imma- 
terial as  to  what  the  journals  or  any  other  proof  may  or 
may  not  show  upon  this  subject.  As  to  just  what  force 
the  respondent  is  willing  to  concede  to  such  enrolled  bill 
is  not  entirely  clear  from  his  argument,  though  it  may 
probably  be  fairly  deduced  therefrom  that  he  is  willing  to 
concede  that  it  prima  facie  establishes  the  fact  of  the  regu- 
larity of  its  passage  through  the  legislature,  but  that  such 
prima  facie  proof  is  overcome  whenever  thei^  is  a  sugges- 
tion to  the  court  that  the  journal  or  other  competent  proof 
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shows  that  some  constitutional  requirement  has  not  been 
complied  with;  that  upon  such  suggestion  the  courts  must 
take  judicial  notice  of  what  the  journals  show  in  that  re- 
gard, and  if  it  appear  to  the  court  therefrom  that  there  has 
been  such  violation  of  constitutional  requirements  it  must 
be  held  that  the  enrolled  bill  is  not  in  force  as  a  law. 

That  this  is  the  position  of  the  respondent  seems  certain 
from  the  line  of  authorities  which  he  has  cited  to  sustain 
it,  as  nearly  or  quite  all  of  them  hold  that  such  prima  facie 
presumption  attaches  to  the  enrolled  bill.  If  this  is  not  his 
position,  then  it  must  be  that  the  enrolled  bill  is  proof  of 
nothing,  and  that  in  every  case  the  courts  and  all  the  in- 
habitants of  the  state  must  take  notice  of  the  course  of  the 

* 

legislature  as  to  every  step  relating  to  the  passage  of  a  bill, 
so  far  as  such  steps  are  made  obligatory  upon  the  legisla- 
ture by  the  constitution.  If  the  courts  were  to  hold  with 
this  latter  contention  it  would  lead  to  such  results  as  to  al- 
most justify  revolution  on  the  part  of  the  people.  With 
such  a  construction  once  sanctioned  by  the  courts,  it  would 
follow  that  in  however  good  faith  an  individual  or  an  oflBicer 
might  act  in  view  of  the  law  as  it  appeared  in  the  enrolled 
bill,  such  seeming  law  nor  such  good  faith  could  in  no  man- 
ner protect  him  from  the  result  of  his  acts  if  in  fact  the 
journals  failed  to  show  that  the  act  had  been  regularly 
passed  by  the  legislature.  Hence,  a  person  might,  while 
supposing  that  he  was  acting  directly  in  accordance  with 
the  laws  of  the  state,  be  in  fact  committing  a  crime,  and  an 
officer  who  should  venture  to  pay  out  money  in  pursuance 
of  what  thus  seemed  to  be  the  law,  could  be  called  upon  to 
account  for  the  same  as  having  been  paid  out  in  violation 
of  all  law,  if  in  fact  such  seeming  law  had  not  been  consti- 
tutionally passed  as  shown  by  the  legislative  journals.  That 
such  must  be  the  result,  if  the  signing  by  the  presiding  of- 
ficers and  the  approval  by  the  governor  are  to  be  considered 
only  as  steps  in  the  act  of  making  the  bill  a  law,  and  not  in 
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themselves  proof  of  such  fact,  seems  clear  under  well  settled 
rules  relating  to  construction.  If  such  signing  and  ap- 
proval are  only  steps,  then  the  fact  that  they  have  been 
taken  in  no  manner  proves  that  any  other  required  step 
has  been  taken,  and  it  must  follow  that  before  the  courts 
can  find  that  the  bill  has  become  a  law,  they  must  look  and 
see  that  all  the  steps  required  by  the  constitution  to  con- 
stitute it  such  have  been  observed  by  the  legislature. 
Such  a  construction  given  to  the  enrolled  act  would  render 
it  practically  impossible  for  the  courts  even  to  determine 
what  was  the  law,  and  would  render  it  absolutely  impos- 
sible for  the  average  citizen  to  ascertain  that  of  which  he 
must  at  his  peril  take  notice.  There  is  enough  injustice  in 
requiring  the  citizen  to  take  notice  of  the  statute  law,  when 
to  do  so  he  has  only  to  determine  the  legal  effect  of  the  en- 
rolled acts  on  file  in  the  office  of  the  secretary  of  state,  and 
if  he  is  further  i*equii'ed  to  take  notice  of  all  that  is  shown 
by  the  journals  of  the  legislature  which  may  affect  the  reg- 
ularity with  which  such  acts  have  been  passed,  he  will  in- 
deed be  in  a  sorry  condition.  The  absolutely  disastrous 
result  of  this  construction  has  led  the  courts  which  have 
held  that  they  could  go  behind  the  enrolled  act  to  adopt 
the  theory,  which  seems  to  us  to  be  entiraly  illogical,  that 
the  enrolled  blcXja  prima  facie^  but  not  conclusively,  estab- 
lish the  fact  of  their  regular  enactment.  Such  holding  com- 
pels the  further  one  that  whenever  the  attention  of  the 
courts  is  directed  to  the  particular  parts  of  the  journal 
which  show  a  want  of  compliance  with  constitutional  re- 
quirements, the  courts  must  take  judicial  notice  of  all  facts 
therein  contained  in  relation  to  the  point  to  which  their  at^ 
tention  has  thus  been  called,  and  if  such  journals  show  any 
want  of  compliance  with  the  mandates  of  the  constitution, 
declare  ^wchpri'trva  facie  presumption  overcome  and  the  law 
invalid.  The  result  of  this  construction  will  lead  to  results 
as  disastrous  and  embarrassing  as  would  the  other  constrac- 
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tion  of  which  we  have  been  speaking.  For  a  number  of 
years  after  the  passage  of  an  act  it  may  be  given  force  by 
the  courts  by  reason  of  the  prima  yhoie  presumption  flow- 
ing from  the  finding  of  the  Oct  regularly  enrolled  and  signed 
in  the  office  of  the  secretary  of  state.  Then  after  said  act 
to  all  intents  and  purposes  has  been  treated  as  in  force  dur- 
ing all  of  these  years,  upon  the  suggestion  of  some  person 
that  there  was  a  fatal  omission  in  the  journal  entries  re- 
garding the  passage  thereof,  the  court  must  take  judicial 
notice  of  such  fact  if  shown  by  the  journal,  and  from  that 
time  on  it  must  be  held  not  only  that  such  bill  was  not 
then  a  law,  but  that  it  never  had  been  such.  The  confusion 
as  to  rights  and  duties  growing  out  of  such  a  state  of  un- 
certainty as  to  what  the  statute  law  of  the  state  is  may  well 
appall  one  who  even  superficially  contemplates  the  same. 
Worse  than  this  may  happen,  however.  The  suggestion  as 
to  the  invalidity  of  the  law  may  be  made  to  one  superior 
court  in  the  state,  and  from  that  moment  such  court  must 
bold  the  law  invalid  if  the  journal  shows  any  constitutional 
irregularity  in  its  passage,  while  in  another  superior  court 
said  act  will  stiU  be  given  fuU  force  as  a  law  by  reason  of 
the  fact  that  bo  suggestion  has  been  made  which  will  au- 
thorize the  court  to  go  behind  the  prima  facie  presumption 
flowing  from  the  enrolled  bill.  If  from  the  enrolled  bill 
on  file  it  can  be  conclusively  presumed  that  it  has  been 
regularly  enacted  by  the  legislature,  none  of  these  evil  con- 
sequences will  follow,  and  the  duty  of  the  courts  will  be 
confined  exclusively  to  ascertaining  the  effect  of  such  law. 
It  follows  that,  as  a  matter  of  public  policy  as  well  as  of 
convenience  and  certainty,  the  court  should  adopt  the  rule 
which  makes  such  enrolled  bills  conclusive  evidence  of 
their  regular  enactment,  if  it  can  do  so  without  violating 
some  fundamental  constitutional  provision  or  well  settled 
rule  of  construction.  As  we  have  already  stated,  none  of 
the  cases  cited  by  respondent  go  to  the  extent  of  holding, 
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as  first  above  suggested,  that  the  enrolled  act  on  file  is 
proof  of  nothing  at  all,  and  that  the  fact  of  its  being  thus 
found  on  file  must  be  supplemented  by  the  further  affirm- 
ative finding  from  the  journals  that  it  has  been  regularly 
enacted  before  it  can  be  given  any  force  whatever,  nor 
have  we  been  able  to  find  any  cases  going  to  that  extent. 
We  may,  therefore,  dismiss  that  construction  from  further 
consideration,  though  to  us  it  seems  to  follow  more  logic- 
ally from  the  course  of  the  argument  of  respondent  than 
does  that  upon  which,  under  the  authorities,  he  must  rest 
his  case. 

As  a  basis  for  our  further  discussion,  then,  it  may  be  ac- 
cepted as  a  fact  that  all  of  the  courts  hold  that  these  en- 
rolled bills  are  prima  facie  the  law,  and  that  they  must  be 
given  force  as  such  until  their  invalidity  is  suggested  in 
some  proceeding.  Yet  to  hold  that  this  prima  facie  pre- 
sumption attaches,  and  a  conclusive  one  does  not,  seems  to 
us  to  be  illogical  in  the  highest  degree.  Beside,  there  is 
something  ridiculous  in  holding  that  there  can  be  such  a 
thing  as  a  pHma  facie  law.  It  is  true  that  it  is  frequently 
the  duty  of  courts  and  citizens  to  accept  certain  things  as 
prima  facie  proof  of  what  the  law  is,  but  ^that  is  an  en- 
tirely different  proposition  from  holding  that  a  certain 
thing  is  prima  fame  a  law.  An  act  of  the  legislature, 
when  regularly  on  file  in  the  office  of  the  secretary  of 
state,  is,  and  must  necessarily  be,  either  a  law  or  not  a  law, 
and  it  is  preposterous  to  hold  that  that  which  is  the  law  is 
so  only  prima  facie^  or  to  hold  that  that  which  is  in  fact 
not  a  law  is  even  primxi  facie  so.  What. constitutes  the 
statutory  law  of  a  state  must  necessarily  be  an  absolate 
proposition,  and  not  simply  a  prima  facie  one.  The  stat- 
utes published  by  authority  do  not  purport  to  be  the  law; 
the}''  only  purport  to  be  copies  of  the  law  as  it  is,  and 
prima  facie  show  that  fact.  It  is  perfectly  competent  for 
the  legislature,  not  only  to  so  provide,  but  it  may  in  almost 
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aoy  other  way  provide,  what  may  prima  facie  be  taken 
to  have  the  force  and  effect  of  the  original  law,  but  this  is 
the  extent  to  which  the  legislature  can  go.  It  can  provide 
various  methods  of  proving  the  existence  of  the  original 
law,  other  than  its  actual  production,  but  the  entire  force 
of  all  these  substitutes  is  to  show  what  the  original  law  on 
file  in  the  office  of  the  secretary  of  state  is.  The  enrolled 
bill  on  file  is  either  what  it  purports  to  be,  a  law  regularly 
passed  through  the  legislature,  or  it  is  nothing  whatever. 
If  it  was  in  fact  regularly  passed,  it  is  a  law,  not  simply 
prima  facie  a  law,  but  conclusively  so.  If  the  courts  can 
give  any  force  whatever  to  the  fact  that  it  has  not  been 
regularly  passed  through  the  legislature,  then  the  courts 
must  take  it  as  the  facts  show,  and  cannot  in  the  event  of 
its  not  having  been  regularly  passed  through  the  legisla- 
ture give  it  any  force  whatever.  But,  as  we  have  seen, 
there  are  none  of  the  courts  but  what  go  so  far  as  to  hold 
that  such  enrolled  bills  are  prima  facie  the  law.  Upon 
what  ground  can  they  do  this  ?  We  are  unable  to  discover 
but  one  ground  upon  which  any  satisfactory  reasoning  can 
be  founded,  and  that  is  because  they  are  the  final  records 
of  the  acts  of  the  legislative  department  regularly  certified 
by  it,  as  required  by  the  constitution  for  the  information 
and  guidance  of  the  other  departments  of  the  government. 
If  they  are  not  such  final  records  then  the  placing  of  them 
on  file  signed  and  approved  can  be  no  more  than  one  of 
the  steps  devolving  upon  the  legislature  in  making  a  law, 
and,  until  the  other  necessary  steps  are  also  made  to  ap- 
pear, there  is  nothing  to  show  the  court  in  any  manner 
whatever  that  the  necessary  steps  to  make  it  a  law  have 
been  taken. 

It  see^s,  therefore,  to  follow  as  a  necessary  conclusion 
that  all  of  the  courts  have  looked  upon  these  enrolled  bills 
as  the  final  records  of  the  legislative  department  in  the  en- 
actment of  laws,  and  if  this  is  so,  why  should  they  not  be 
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given  the  sanctity  and  force  incident  to  final  records?  If 
they  ai'6  final  records  in  any  sense  whatever  it  is  becanse, 
under  the  provisions  of  the  constitution,  interpreted  in  the 
light  of  the  universal  practice  of  legislative  bodies,  it  most 
be  held  that  such  bodies  are  authorized  to  make  up  an  au- 
thoritative record  certified  in  a  certain  way,  and  that  this 
record  when  so  made  up  carries  with  it  as  a  necessary  im- 
port the  fact  that  all  the  steps  which  led  up  to  the  matdng 
of  such  record  have  been  regularly  taken,  and  if  from  such 
record  it  can  be  jprirnjd  fade  presumed  that  all  the  neces- 
sary steps  have  been  taken,  it  seems  to  logically  follow 
that  such  facts  should  be  conclusively  presumed  therefrom. 
The  legislature  is  a  coordinate  branch  of  the  government 
and  cannot  in  any  sense  be  said  to  be  an  inferior  body; 
consequently  its  final  record,  when  certified  and  recorded 
as  required  by  the  constitution,  imports  absolute  verity. 
There  is  no  reason  why  the  final  record  thus  made  up  by 
the  legislative  department  of  the  government  should  not 
be  conclusive  of  the  fact  that  all  the  steps  necessary  to 
make  up  such  record  had  been  regularly  taken,  the  same 
as  the  judgment  of  a  court  of  competent  jurisdiction  is  of 
all  the  facts  necessary  to  sustain  it.  The  decree  of  a  court 
of  general  jurisdiction,  if  fair  upon  its  face,  proves  itself, 
and  is  conclusive  of  all  the  facts  necessary  to  sustain  it 
and  upon  principle  the  same  rule  should  obtain  as  to  the 
final  record  of  the  legislature  in  the  enactment  of  a  law. 
In  this  regard  it  may  be  suggested  that  the  final  record  of 
a  court  of  general  jurisdiction  may  be  attacked  upon  sev- 
eral grounds,  and  the  attack  sustained  by  proof  of  what 
occurred  in  the  progress  of  the  case  before  it  was  made  up. 
This  is  only  true  when  such  attack  is  made  in  a  direct  pro- 
ceeding against  such  record  and  never  when  thi  same  is 
brought  in  question  collaterally.  And  as  there  is  no 
method  provided  by  the  constitution  or  laws  for  a  direct 
attack  upon  an  enrolled  bill,  it  follows  that  if  an  attack 
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upon  it  is  to  be  made  at  all  it  must  be  made  in  a  collateral 
proceeding.  Hence,  the  point  we  are  trying  to  make  is 
aided  instead  of  met  by  such  suggestion. 

But  it  is  argued  with  great  force  on  the  part  of  the  re- 
spondent that  if  the  courts  do  not  look  into  the  proceedings 
of  the  legislature,  and  set  aside  laws  when  not  enacted  with 
the  formalities  required  by  the  constitution,  the  legislature 
can  at  pleasure  nullify  all  such  provisions.  This  is  no 
doubt  true,  and  it  is  upon  this  line  of  reasoning  that  those 
courts  which  have  gone  behind  the  enrolled  bill  have  justi- 
fied themselves  in  so  doing.  This  line  of  reasoning  seems 
to  assume  that  the  judicial  department  is  charged  with  see- 
ing that  all  the  mandatory  provisions  of  the  constitution 
are  complied  with.  But  is  this  a  reasonable  construction, 
in  view  of  the  theory  of  our  government  and  the  principles 
enunciated  in  our  constitution?  Each  of  the  three  depart- 
ments into  which  the  government  is  divided  are  equal,  and 
each  department  should  be  held  responsible  to  the  people 
that  it  represents,  and  not  to  the  other  departments  of  the 
government,  or  either  of  them.  What  are  the  respective 
duties  of  these  departments  ?  They  may  be  briefly  stated 
thus:  The  legislature  enacts  laws,  and  is  commanded  by 
the  constitution  to  enact  them  in  a  certain  way;  the  execu- 
tive enforces  the  laws,  and  by  the  constitution  it  is  made 
his  duty  to  take  certain  steps  looking  towards  such  en- 
forcement in  the  manner  prescribed  therein  upon  the  hap- 
pening of  certain  contingencies;  the  judicial  department  is 
charged  with  the  duty  of  interpreting  the  laws,  and  ad- 
judging rights  and  obligations  thereunder.  What  is  the 
law  upon  which  the  judicial  department  must  thus  de- 
termine rights  and  obligations?  It  is — Firsts  The  consti- 
tution of  the  state;  second^  so  much  of  the  common  law  as 
is  in  force  here,  and  the  laws  of  the  legislature;  and,  thirds 
the  acts  of  the  executive  department  in  those  matters  in 
which,  under  the  constitution,  it  is  given  the  power  to  ex- 
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ercise  discretion  under  certain  contingencies.  Sach  being 
the  respective  duties  of  the  several  departments,  it  seems 
to  us  that  the  acts  of  each  of  them  when  certified  as  re- 
quired by  the  constitution^  or  by  such  a  universal  course 
of  practice  as  to  have  the  force  of  a  constitutional  provis- 
ion, should  be  conclusive  upon  each  of  the  other  depart- 
ments, and  there  would  seem  to  be  no  more  impropriety 
in  the  legislature  seeking  to  go  behind  the  final  record  of 
a  court,  for  the  purpose  of  determining  whether  or  not  it 
had  obeyed  the  constitutional  directions  in  making  such  a 
record,  than  there  would  be  in  the  courts  seeking  to  go  be- 
hind the  final  record  made  by  the  legislative  department. 
As  we  have  seen,  the  executive,  under  the  constitution,  is 
charged  with  doing  certain  things  upon  certain  contingen- 
cies happening,  and  under  the  constitution  he  is  given  no 
power  thus  to  act  excepting  upon  such  contingency;  yet  if 
the  governor  determines  that  such  contingency  exists,  and 
acts  in  pursuance  thereof,  no  court,  so  far  as  we  have  been 
able  to  see,  has  ever  sought  to  inquire  into  the  fact  as  to 
whether  or  not  the  contingency  upon  which  the  governor 
had  founded  his  action  in  fact  existed.  For  instance, 
under  the  constitution,  the  governor  is  authorized  to  cod- 
vene  the  legislature  upon  extraordinary  occasions,  and 
there  would  seem  to  be  the  same  reason  for  a  court  refus- 
ing to  give  force  to  his  proclamation  thus  convening  the 
legislature,  if,  upon  investigation,  it  found  that  the  ex- 
traordinary occasion  upon  which  the  governor  had  assumed 
to  act  did  not  in  fact  exist,  as  there  would  be  to  go  back 
of  the  record  made  by  the  legislature.  To  preserve  the 
harmony  of  our  form  of  government  it  must  be  held  that 
these  several  mandatory  provisions  are  addressed  to  the 
department  which  is  called  upon  to  perform  them,  and  that 
neither  of  the  other  departments  can  in  any  manner  coeroe 
that  department  into  obedience  thereto.  Courts  have  gone 
])ehind  the  final  records  of  the  legislative  department  upon 
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what  seems  to  us  a  false  theory.  They  have  assumed  that 
the  mandatory  provisions  of  the  constitution  are  safer,  if 
the  enforcement  thereof  is  entrusted  to  the  judicial  de- 
partment, than  if  so  entrusted  to  the  legislature;  in  other 
words,  they  have  acted  upon  the  presumption  that  their 
department  is  the  only  one  in  which  sufficient  integrity  ex- 
ists to  insure  the  preservation  of  the  constitution.  How 
the  courts  have  obtained  this  idea  is  somewhat  difficult  to 
ascertain,  but  that  they  entertain  it,  and  have  allowed  it 
to  influence  their  decisions,  is  so  evident  that  even  a  super- 
ficial examination  of  such  decisions  will  satisfy  any  one  of 
the  fact. 

But  it  is  said  that  all  courts  assume  some  superiority 
over  the  legislature  for  the  reason  that  they  refuse  to  give 
force  to  an  act  which  upon  its  face  violates  some  provision 
of  the  constitution.  A  brief  examination  will  show  that 
such  conclusion  is  unwarranted  by  the  fact  stated.  Courts 
are  called  upon  to  adjudicate  rights  under  the  laws  of  the 
state.  Those  laws  are  made  up  of  the  provisions  of  the 
constitution,  the  common  law  and  the  acts  of  the  legisla- 
tare  and  the  acts  of  the  executive,  when  by  the  constitution 
he  is  authorized  to  act  in  such  a  way  as  to  affect  rights  or 
obligations.  The  constitution  comes  to  all  of  the  depart- 
ments directly  from  the  people,  and  is  the  supreme  law  of 
the  land,  and  can  in  no  manner  be  changed  or  affected  by 
the  action  of  either  the  legislative  or  executive  depart- 
ment. The  rest  of  the  law  comes  to  each  of  such  depart- 
ments, authenticated  in  the  way  the  constitution  or  custom 
requires,  from  the  hands  of  the  other  departments,  and 
though  they  each  take  it  as  verity,  and  give  it  the  full 
force  which  it  can  derive  as  the  expressed  will  of  the  de- 
partment from  which  it  emanates,  yet  when  it  comes  in 
conflict  with  the  constitution,  it  must  yield,  for  the  reason 
that  such  constitution  has  a  sanction  greater  than  could  be 
given  by  the  action  of  all  of  the  departments,  and  must 
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Stand  as  against  the  action  of  any  one  or  all  of  them.  Upon 
principle,  then,  in  view  of  the  division  into  departments 
under  our  form  of  government,  each  of  equal  authority, 
one  department  cannot  rightfully  go  behind  the  final  record 
certified  to  it  or  to  the  public  from  either  of  the  other  de- 
partments. And  the  judicial  department  is  no  more  justi- 
fied in  going  behind  the  final  act  of  the  legislature  to  see 
if  it  has  obeyed  every  mandatory  provision  of  the  constitu- 
tion than  has  the  legislature  to  go  back  of  the  final  record 
made  by  the  courts  to  see  whether  or  not  they  have  com- 
plied with  all  constitutional  requirements. 

If  we  investigate  the  question  in  the  light  of  authority, 
and  analyze  the  cases  upon  the  subject  in  the  light  of  the 
pnnciple  at  the  bottom  thereof,  it  will  be  foimd  that  the 
overwhelming  weight  of  authority  is  in  favor  of  the  prop- 
osition that  courts  will  not  go  back  of  the  enrolled  bills  on 
file  in  the  secretary  of  staters  office.    It  is  true  that  a  large 
number  of  courts  have  held  that  they  would  investigate 
the  proceedings  of  the  legislature  to  see  if  constitutional 
requirements  had  been  complied  with,  but  even  these  courts 
have  nearly  all  of  them  conceded  that  the  older  dedsions 
clearly  establish  the  doctrine  that  such  enrolled  acts  are 
conclusive,  and  have  yielded  their  assent  to  such  doctrine 
under  the  constitutions  existing  at  the  time  the  older  cases 
were  decided.     They  have  argued,  however,  that  for  the 
reason  that  the  newer  constitutions  contain  many  provis- 
ions mandatory  upon  the  legislature  as  to  its  practice  in 
enacting  laws,  the  courts  must  see  to  it  that  such  mandator}'^ 
provisions  are  enforced,  and  as  they  cannot  do  this  if  they 
hold  to  said  doctrine,  they  must  refuse  so  to  do,  and  look 
to  the  proceedings  of  the  legislature  which  culminated  in 
the  enrolled  act.     If  the  courts  are  justified  in  the  position 
above  suggested,  that  the  judicial  department  is  superior 
to  the  others,  this  reasoning  will  have  force,  otherwise  it 
cannot. 
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It  is  further  argued  that  from  the  fact  that  most  consti- 
tutions recently  adopted  contain  an  increased  number  of 
mandatory  directions  to  the  legislature,  the  courts  are  justi- 
fied in  changing  the  old  rule  and  in  going  behind  the  en- 
rolled act  to  see  that  the  legislature  obeys  such  directions. 
We  are  unable  to  see  any  force  in  such  an  argument. 
Under  every  government,  which  has  as  a  part  thereof  a 
legislatura,  certain  formalities  on  the  part  of  such  legisla- 
ture are  necessary  before  any  subject  matter  can  be  given 
the  force  of  law,  and  if  the  courts  could  not  properly  in- 
quire into  the  fact  as  to  whether  or  not  such  formalities 
had  been  complied  with  when  but  a  single  one  was  enjoined 
upon  the  legislature,  there  can  be  no  good  reason  why  it 
could  do  so  when  several  are  thus  enjoined.  The  theory 
upon  which  the  courts  refused  to  go  behind  the  enrolled 
bill  when  only  such  single  formality  was  required,  was  that 
the  enrolled  bill  was  a  final  record,  and  imported  verity, 
and  if  it  imported  verity  when  the  one  formality  was  re- 
quired, why  should  it  not  import  like  verity  when  more 
than  one  is  required  ?  Under  no  government  of  this  form 
could  a  bill  become  a  law  without  the  vote  of  a  majority 
of  a  quorum  in  its  favor,  as  such  must  be  taken  to  be  a 
part  of  the  constitution  either  written  or  unwritten  of  every 
government  proceeding  according  to  any  constitutional 
form  whatever.  If  the  alleged  want  of  any  requirement 
would  justify  going  behind  the  enrolled  bill,  it  would  seem 
that  it  would  be  the  one  that  a  quorum  was  not  present 
when  the  bill  purported  to  have  been  passed  for  the  reason 
that  such  an  allegation  would  not  only  show  that  a  formal- 
ity required  by  every  constitution  before  a  bill  should  be- 
come a  law,  had  been  omitted,  but  would  also  show  that  a 
legal  legislature  had  not  been  present  at  that  time.  Yet 
when  such  requirement  was  the  principal  one,  substantiallj'^ 
all  of  the  courts  held  that  the  enrolled  bill  imported  verity, 
and  could  not  be  attacked  by  showing  that  a  quorum  was 
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not  present  when  it  was  passed.  The  cases  were  not  only 
practically  uniform  when  such  single  formality  was  re- 
quired, but  they  so  continued  even  after  they  were  called 
upon  to  adjudicate  as  to  the  effect  of  such  enrolled  act8 
ivhere  some  provisions  of  the  constitution  as  mandatory  as 
any  of  ours  were  in  full  force.  And  in  many  of  the  states 
where  such  formalities  were  required  by  the  constitution 
there  was  fully  as  mandatory  a  provision  as  to  the  keeping 
of  a  journal,  and  requiring  these  formalities  to  be  made  of 
record  therein,  as  is  that  in  our  constitution.  This  course 
of  decisions  continued  for  a  long  time,  until  at  last  some 
of  the  appellate  courts  seemed  to  assume  that  it  was  their 
duty,  not  only  to  supervise  inferior  courts,  but  also  the 
other  departments  of  the  government. 

We  shall  hereafter  review  a  few  of  the  many  cases  upon 
this  subject,  but  at  this  point  a  word  as  to  the  opportuni- 
ties for  fraud  growing  out  of  the  holding  of  such  enrolled 
bills  to  be  conclusive  as  compared  with  the  contrary  hold- 
ing.    We  have  already  seen  the  disastrous  results  of  the 
contrary  holding  in  its  general  effect  \x\)ovk  the  community, 
and  even  a  superficial  examination  of  the  question  will  show 
that  the  opportunities  for  committing  a  fraud  upon  the 
members  of  the  legislature  themselves  will  be  much  greater 
if  the  journals  are  allowed  to  control  than  they  would  be 
if  the  enrolled  act  is  held  conclusive.     The  enrolled  acts 
are  prepared  with  some  care,  and  under  the  rules  of  our 
legislature  and  of  every  legislative  body  of  which  we  have 
any  knowledge,  some  committee  is  charged  with  the  re- 
sponsibility of  seeing  that  such  enrolled  bills  are  compared 
with  the  one  which  actually  passed  the  legislature  before 
they  are  presented  to  the  presiding  officer  for  signature. 
There  is,  therefore,  some  protection  thrown  around  these 
enrolled  acts,  and  it  w^ould  be  a  difficult  matter  for  any  one 
through  carelessness  or  fraud  to  prevent  the  will  of  the 
legislature  as  expressed  in  the  bill  actually  passed  being 
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embodied  in  the  enrollment  thereof.  But  if  the  doctrine 
be  once  established  that  the  fact  that  such  bill  had  passed 
can  be  negatived  by  the  journal,  there  would  be  very  little 
to  prevent  a  bill  which  had  been  properly  passed  being  de- 
feated by  the  carelessness  or  fraud  of  the  journal  clerk  or 
some  employe  under  him.  Under  the  practice  prevailing 
in  the  legislature  of  this  state,  and  in  most  of  the  other 
states,  there  is  veiy  little  assurance  that  the  journal  will 
fully  and  accurately  show  the  proceedings  of  the  body  for 
which  it  is  kept.  The  practice  in  nearly  all  such  bodies  is 
to  have  the  journal  read,  if  read  at  all,  from  loose  slips  of 
paper  made  up  partly  in  writing  and  partly  by  pasted  slips, 
and  after  being  thus  read,  ordered  approved.  It  is  also  a 
fact  of  which  every  one  has  knowledge  that  often  upon 
such  reading  thei'e  is  such  inattention  on  the  part  of  the 
members  of  the  legislature  that  gross  errors  might  pass 
unnoticed.  The  journal  as  thus  read  and  approved  from 
loose  slips  of  paper  is  then  passed  to  the  journal  clerk,  and 
by  him,  or  under  his  direction,  transcribed  into  a  book,  and 
the  slips  then  carelessly  preser\'^ed  or  entirely  destroyed. 
The  transcription  of  these  minutes  without  any  further 
action  on  the  part  of  the  legislature,  or  of  any  person  but 
the  one  who  makes  it,  except  superficial  examination  by 
the  journal  clerk,  and  possibly  by  the  presiding  officer,  be- 
comes the  formal  journal.  It  follows  that  the  chances  of 
mistake  are  very  gi*eat,  and  for  fraud  upon  the  part  of  the 
copyist  even  greater.  The  constitution  requires  that  there 
should  be  a  majority  of  the  body  recorded  as  voting  in 
favor  of  a  bill  upon  its  final  passage.  Upon  such  passage 
the  bill  in  fact  receives  one  or  two  more  than  such  consti- 
tutional majority,  and  is  duly  passed,  but  if  by  carelessness 
or  fraud  the  copyist  should  change  one  or  two  of  the  names 
of  those  voting,  from  the  affirmative  to  the  negative,  the 
will  of  the  legislature  regularly  expressed  would  be  de- 
feated.    And  the  same  result  might  follow  if  in  copying 
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he  should  omit  a  name.     Mot  only  would  such  results  fol- 
low in  the  cases  specified,  but  in  many  other  ways  the  least 
error  in  making  up  or  transcribing  the  journal  might  re- 
sult in  the  defeat  of  the  will  of  the  legislature.     Unless  the 
method  of  keeping  journals  should  at  once  be  revolution- 
ized, and  so  much  attention  be  paid  to  them  that  they  will 
be  made  to  absolutely  represent  all  the  doings  of  the  bod3' 
to  such  an  extent  as  to  very  much  prolong  the  sessions  of 
the  legislature,  the  sanctity  of  legislative  enactments  will 
be  entirely  dependent  upon  the  carefulness  and  good  faith 
of  some  copyist  employed  by  the  legislature  at  a  few  dol- 
lars a  day.     Much  less  evil  will  grow  out  of  a  course  of 
decision  which  will  give  the  people  to  understand  that  the 
legislative  is  a  department  of  the  government  of  as  high 
authority  as  the  judicial,  and  that  with  the  mandatory  pro- 
visions directed  to  it  the  other  departments  of  the  govern- 
ment have  no  concern.     When  this  is  once  well  understood 
the  people  will  see  to  it  that  such  mandatory  provisions 
are  complied  with  by  the  legislature,  or  if  they  do  not,  the 
blame  must  rest  upon  themselves  or  the  system  of  govern- 
ment which  has  as  its  basis  the  equal  authority  of  the  three 
departments  into  which  it  is  divided. 

We  shall  not  attempt  to  review  to  any  great  extent  the 
cases  upon  this  subject.  They  are  very  numerous,  and  the 
older  ones  almost  universally  recognize  the  conclusiveness 
of  the  enrolled  acts,  and  even  under  mandatory  constitu- 
tional provisions,  of  substantially  the  same  effect  as  our 
own,  there  are  enough  of  the  states  which  have  adhered  to 
the  old  doctrine  to  furnish  us  abundant  authority  for  so 
doing,  especially  as  such  a  course  will  in  our  opinion  best 
subserve  the  public  interest.  The  reasoning  of  the  cases 
which  uphold  such  doctrine  is  much  more  satisfactory  than 
that  of  those  upon  the  other  side,  for,  as  we  have  seen,  the 
reasoning  of  the  latter  class  of  cases  is  founded  upon  the 
assumption  that  the  courts  are  the  guardians  of  all  the 
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mandatory  pravisions  of  the  constitution,  whether  addressed 
to  the  judicial,  legislative  of  executive  department.  This 
seems  to  us  to  be  an  untenable  position,  and,  if  it  is,  the 
i-easoning  of  this  class  of  cases  is  worthy  of  very  little  con- 
sideration. While  upon  the  other  side  the  cases  have  for 
their  sanction  not  only  a  course  of  decisions  running  back 
hundreds  of  years,  but  are  also  abundantly  supported  by 
the  reasoning  therein  contained,  founded  upon  the  nature 
and  form  of  our  government  and  upon  grounds  of  public 
policy. 

In  our  review  of  the  cases  upon  the  subject  we  shall  omit 
entirely  all  reference  to  the  older  ones,  as  it  is  conceded 
that  they  are  substantially  all  in  favor  of  the  proposition 
that  the  enrolled  acts  are  conclusive.  We  shall  confine 
ourselves  to  the  cases  which  may  be  called  modern,  and 
substantially  to  those  in  states  which  have  one  or  more 
provisions  in  their  constitution  directed  to  the  legislature 
as  mandatory  as  any  in  our  own,  and  where  by  the  pro- 
visions of  the  constitution  the  legislature  is  required  to 
keep  and  publish  a  journal  of  its  proceedings. 

The  constitution  of  the  United  States  expressly  requires 
a  quorum  of  congi'ess  to  be  present  for  the  transaction  of 
business.  It  further  requires  that  congress  should  keep  a 
journal  of  its  proceedings  and  publisli  the  same  from  time 
to  time.  In  F!eld  v.  Clarh  143  U.  S.  649  (12  Sup.  Ct. 
Rep.  495 ),  the  effect  which  the  court  would  give  to  an  en- 
rolled act  was  directly  passed  upon,  and  after  an  elaborate 
consideration  it  was  held  that  the  court  must  accept  it  as 
C(mclusive  proof  that  it  had  been  regularly  passed  by  con- 
gress. This  case  is  entitled  to  more  than  ordinary  consid- 
eration, for  the  reason  that  it  was  briefed  by  coupsel  of 
national  reputation,  and  involved  questions  of  the  greatest 
magnitude.  It  is  contended  by  respondent  that  much  of 
the  force  of  this  case  is  lost  by  reason  of  the  fact  that 
the  number  of  mandatory  provisions  in  the  constitution  of 
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the  United  States  is  small  compared  with  that  in  our  own, 
but  since,  as  we  have  attempted  to  show,  the  single  re- 
quirement was  of  the  most  radical  character,  and  went  to 
the  foundation  of  our  form  of  government,  such  fact  can 
in  no  manner  detract  from  the  force  of  the  decision.  And 
we  cannot  agree  with  the  further  contention  of  the  respond- 
ent, that  the  judge  who  wrote  the  opinion  intended  to  give 
any  force  to  this  line  of  argument  in  the  reference  therein 
made  to  the  course  of  decisions  in  the  states  which  had  as 
a  part  of  their  constitution  numerous  mandatory  provisions 
of  this  nature.  We  look  upon  the  use  of  such  language 
as  having  been  simply  by  way  of  argument,  and  as  tending 
to  show  that  even  although  the  decisions  in  such  states 
might  be  warranted  under  their  constitutional  provisions, 
yet  such  fact  did  not  necessarily  militate  against  the  posi- 
tion taken  by  him. 

In  the  State  of  Louisiana,  when  the  constitution  of  that 
state  contained,  among  other  mandatory  provisions,  one 
requiring  it  to  keep  a  journal,  and  the  express  provision 
that  ^^no  bill  shall  have  the  force  of  a  law  until  on  three 
several  days  it  be  read  in  each  house  of  the  general  assem- 
bly, and  free  discussion  allowed  thereon,  unless  four-fifths 
of  the  house  where  the  bill  is  pending  may  deem  it  expe- 
dient to  dispense  with  the  rule."  the  supreme  court  of  that 
state  in  the  case  of  the  Louisiana  State  Lotteri/  Co.  r. 
HichouXy  23  La.  An.  743,  directly  held  that  the  enrolled 
bill  was  conclusive  upon  the  courts  of  the  fact  that  all  con- 
stitutional requirements  had  been  complied  with  in  its 
passage. 

In  Whited  v.  Lewis^  25  La.  An.  568,  the  question  was 
again  J[)efore  the  court,  and  the  same  doctrine  was  unhesi- 
tatingly announced. 

The  constitution  of  the  State  of  Mississippi  contained 
many  provisions  as  mandatory  as  any  in  our  constitution, 
and  in  Green  v.  Welter^  32  Miss.  650,  after  a  most  elaborate 
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00081(1011111011,  it  was  adjudged  by  the  supreme  court  of 
that  state  that  the  enrolled  act  was  conclusive.  Under  the 
particulur  facts  of  that  case  there  was  some  division  of 
opinion  among  the  members  of  the  court  for  the  reason 
that  the  bill,  the  effect  of  which  tbey  were  passing  upon, 
was  one  providi^  for  a  constitutional  amendment,  and 
some  of  them  thought  that  proposals  for  amendments  to 
the  constitution  should  stand  upon  a  different  basis  than 
other  acts  of  the  legislature;  but  they  all  agreed  that  the 
rule  would  obtain  in  full  force  when  applied  to  an  ordinary 
act  of  the  legislature. 

In  Swarm  v.  Bticl\  40  Miss.  268,  the  same  court  had  be- 
fore it  the  question  of  the  effect  to  be  given  to  an  enrolled 
act  on  file  in  the  proper  office,  and  held  directly  that  such 
acts,  when  enrolled,  signed  by  the  presiding  officers  of  the 
two  houses,  approved  by  the  governor,  and  deposited  in 
the  office  of  the  secretary  of  state,  had  all  the  legal  inci- 
dents of  a  record,  imported  absolute  verity,  and  could  not 
be  impeached. 

In  Brady  v.  West^  50  Miss.  68,  this  court  seems  inclined 
to  the  contrary  doctrine,  but  in  Ex  parte  Wren^  63  Miss. 
512,  after  a  very  full  consideration  of  all  the  cases,  the 
court  returned  to  the  doctrine  originally  announced,  and 
showed  by  the  most  cogent  reasoning  that  such  enrolled 
acts  were  and  must  necessarily  be  conclusive  upon  the 
courts. 

In  the  constitution  of  the  State  of  New  eTersey  there 
were  many  mandatory  provisions  directed  to  the  legisla- 
ture, among  which  was  one  requiring  a  majority  of  all  the 
members  to  vote  in  favor  of  the  final  passage  of  a  bill  be- 
fore it  became  a  law  by  ayes  and  noes,  to  be  entered  upon 
the  journal.  In  Panghornv.  Yoimg^  32  N.  J.  Law,  29,  the 
question  under  discussion  was  passed  upon  by  the  court  of 
erroi*8  and  appeals  of  that  state,  and  after  most  elaborate 
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coDsideration  it  was  held  that  the  courts  could  not  go  be- 
hind the  enrolled  act. 

The  State  of  Indiana  has  several  provisions  in  its  consti- 
tution of  the  mandatory  nature  of  which  we  have  been 
speaking,  yet  its  supreme  court  has  in  a  number  of  cases 
decided  that  the  prior  proceedings  of  the  legislature  could 
not  be  gone  into  for  the  purpose  of  affecting  the  validity 
of  the  enrolled  act  on  file  in  the  oflSce  of  the  secretary  of 
state.  One  of  such  cases  was  that  of  Exjana  v.  Browne^  30 
Ind.  514,  in  which  the  court  made  use  of  language  which 
so  well  meets  the  position  taken  by  many  who  argue  against 
the  rule  for  which  we  are  cr>ntending  that  we  quote  a  por- 
tion thereof: 

"But  it  is  argued  that,  if  the  authenticated  roll  is  con- 
clusive upon  the  courts,  then  less  than  a  quorum  of  each 
house  may,  by  the  aid  of  corrupt  presiding  officers,  impose 
laws  upon  the  state  in  defiance  of  the  inhibition  of  the  con- 
stitution. It  must  be  admitted  that  the  consequence  stated 
would  be  possible.  Public  authority  and  political  power 
must,  of  necessity,  be  confided  to  officers,  who,  being  human, 
may  violate  the  trusts  reposed  in  them.  This  perhaps  can- 
not be  avoided  absolutely.  But  it  applies,  also,  to  all  hu- 
man agencies.  It  is  not  fit  that  the  judiciary  should  claim 
for  itself  a  purity  beyond  othei-s;  nor  has  it  been  able  at 
all  times  with  truth  to  say  that  its  high  places  have  not 
been  disgraced.  The  f ramers  of  our  government  have  not 
constituted  it  with  faculties  to  supervise  coordinate  depart- 
ments and  correct  or  prevent  abuses  of  their  authority.  It 
cannot  authenticate  a  statute;  that  power  does  not  belong 
to  it;  nor  can  it  keep  the  legislative  journal.  It  ascertains 
the  statute  law  by  looking  at  its  authentication,  and  then 
its  function  is  merely  to  expound  and  administer  it.  It  can- 
not, we  think,  look  beyond  that  authentication,  because  of 
the  constitution  itself.  If  it  may,  then  for  the  same  reason 
it  may  go  beyond  the  journal,  when  that  is  impeached;  and 
so  the  validity  of  legislation  may  be  made  to  depend  upon 
the  memory  of  witnesses,  and  no  man  can,  in  fact,  know  the 
law,  which  he  is  bound  to  obey.     Such  consequences  would 


STATE.  EX  BEL.  REED.  v.  JONES.  473 

June.  1893.]  Opinion  of  the  Court— Hoyt,  J. 

be  a  large  price  to  pay  for  immunity  from  the  possible  abuse 
of  authority  by  the  high  officers  who  are,  as  we  think, 
charged  with  the  duty  of  certifying  to  the  public  the  fact 
that  a  statute  has  been  enacted  by  competent  houses.  Hu- 
man governments  must  repose  confidence  in  officer's.  It 
may  be  abused  and  there  may  be  no  remedy. 

*'Nor  is  there  any  great  force  in  the  argument  which 
seems  to  be  regarded  as  of  weight  by  some  American 
courts,  that  some  important  provision  of  the  constitution 
would  be  a  dead  letter  if  inquiry  may*  not  be  made  by  the 
courts  beyond  the  rolls.  This  argument  overlooks  the  fact 
that  legislators  are  sworn  to  support  the  constitution,  or 
else  it  assumes  that  they  will  willfully  violate  that  oath.  It 
is  neither  modest  nor  just  for  judges  thus  to  impeach  the  in- 
tegrity of  another  department  of  government,  and  to  claim 
that  the  judiciary  only  will  be  faithful  to  its  obligations. ' ' 

In  the  State  of  California  the  courts  have  been  upon 
both  sides  of  the  question.  In  the  first  case,  Fowlei*  v. 
Petrce^  reported  in  2  Cal.  165,  it  was  held  that  the  courts 
would  go  behind  the  enrolled  act.  But  in  Sherman  v. 
Story,  30  Cal.  253,  the  court,  after  a  most  thorough*  con- 
sideration of  the  question  in  all  its  aspects,  and  in  an 
opinion  showing  great  research  and  learning.,  rendered  by 
that  distinguished  jurist,  Judge  Sawyer,  came  to  the  con- 
clusion that  the  enrolled  act  was  conclusive,  and  overruled 
the  former  case.  This  case  in  our  opinion  is  entitled  to 
great  weight,  for  although  there  has  been  an  attempt  to 
show  that  a  diiferent  ruling  would  have  obtained  had  the 
present  constitution  of  California  been  in  force,  we  are  not 
satisfied  that  such  would  have  been  the  case;  for  while  it 
is  true  that  the  supreme  court  of  that  state  since  the  adop- 
tion of  its  new  constitution  has  gone  back  to  its  original 
position,  the  opinions  in  the  cases  in  which  it  has  done  so 
show  upon  their  face  that  they  received  no  such  considera- 
tion as  did  the  one  reported  in  30  Cal.  above  cited.  It  is 
true  that  the  distinguished  jurist  who  wrote  the  opinion  in 
Sherman  v.  Story,  sujyra,  afterwards,  when  holding  a  fed- 
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eral  court,  came  to  the  concUision  that  under  the  new  con- 
stitution of  California  the  courts  were  authorized  to  go 
behind  the  enrolled  act,  but  we  do  not  think  that  in  the 
latter  case  his  reasoning  at  all  compai*es  with  that  in  the 
former,  and  it  is  probable  that  his  mind  was  unconsciously 
influenced  by  the  fact  that  the  legislation  embodied  in  the 
bill  under  consideration  was  so  unjust  that  Judge  Field, 
of  the  supreme  court,  was  willing  to  set  it  aside  as  being 
in  violation  of  the  constitution  of  the  United  States.  And 
here  -it  may  be  remarked  that  in  the  great  majority  of 
cases  in  which  the  courts  have  held  that  they  could  go  be- 
hind the  enrolled  act,  the  legislation  attacked  has  been  of 
such  a  vicious  nature  that  the  mind  of  any  honest  judge 
would  naturally  seek  some  excuse  by  which  its  eflfect  could 
be  destroyed. 

The  constitution  of  Pennsylvania  had  mandatory  provi- 
sions directed  to  its  legislature  of  a  pronounced  type,  and 
yet  the  supreme  court  of  that  state,  in  a  comparatively  re- 
cent decision,  that  of  Kilgore  v.  Magee^  85  Pa.  St  401, 
fully  recognized  the  doctrine  for  which  we  are  contending, 
and,  in  its  opinion  therein  rendered,  made  use  of  the  fol- 
lowing pertinent  language: 

''In  regard  to  the  passage  of  the  law  and  the  allege<l 
disregard  of  the  forms  of  legislation  required  by  the  con- 
stitution, we  think  the  subject  is  not  within  the  pale  of 
judicial  inquiry.  So  far  as  the  duty  and  the  consciences 
of  the  members  of  the  legislature  are  involved,  the  law  is 
mandatory.  They  are  bound  by  their  oaths  to  obey  the 
constitutional  mode  of  proceeding,  and  any  intentional  dis- 
regard is  a  breach  of  duty  and  a  violation  of  their  oaths. 
But  when  a  law  has  l)een  passed  and  approved  and  certified 
in  due  form,  it  is  no  part  of  the  duty  of  the  judiciary  to  go 
behind  the  law  as  duly  certified  to  inquire  into  the  observ- 
ance of  form  in  its  passage.  The  presumption  applies  to 
the  act  of  passing  the  law,  that  applies  generally  to  the 
proceedings  of  anybody  whose  sole  duty  is  to  deal  with  the 
subject.     The  presumption  in  favor  of  regularity  is  essen- 
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tial  to  the  peace  and  order  of  the  state.  If  every  law 
cx)uld  be  contested  in  the  courts  on  the  ground  of  infor- 
mality in  its  enactment,  the  floodgate  of  litigation  would 
be  opened  so  widely,  society  would  be  deluged  in  the  flow/' 

In  Weeks  v.  Smith,  81  Me.  538  (18  Atl.  Rep.  325),  the 
supreme  court  of  that  state,  after  a  review  of  the  authori- 
ties ^o  and  con^  decided  that  the  enrolled  act  was  conclu- 
sive upon  the  courts. 

In  Pacific  Railroad  v.  Governor^  23  Mo.  353,  the  su- 
preme court  of  that  state,  in  sustaining  the  doctrine  for 
which  we  are  contending,  made  use  of  the  following  lan- 
guage: 

^^The  constitution  is  designed  to  limit  the  powei*s  of  the 
government,  and  to  confine  each  of  the  departments  to  its 
appropriate  sphere.  If  the  legislature  exceed  its  powers 
in  the  enactment  of  a  law,  the  courts,  being  sworn  to  sup- 
port the  constitution,  must  judge  that  law  by  the  standard 
of  the  constitution,  and  declare  its  validity.  But  the  ques- 
tion whether  a  law  on  its  face  violates  the  constitution,  is 
very  different  from  that  growing  out  of  the  non-compliance 
with  the  forms  required  to  be  observed  in  its  enactment. 
In  the  one  case,  a  power  is  exercised,  not  delegated,  or 
which  is  prohibited,  and  the  question  of  the  validity  of  the 
law  is  determined  from  the  language  of  it.  In  the  other, 
the  law  is  not,  in  its  terms,  contrary  to  the  constitution; 
on  its  face  it  is  regular,  but  resort  is  had  to  something  be- 
hind the  law  itself  in  order  to  ascertain  whether  the  general 
assembly,  in  making  the  law,  was  governed  by  the  rules 
prescribed  for  its  action  by  the  constitution.  This  would 
seem  like  an  inquisition  into  the  conduct  of  the  members 
of  the  general  assembly,  and  it  must  be  seen  at  once  that 
it  is  a  very  delicate  power,  the  frequent  exercise  of  which 
must  lead  to  endless  confusion  in  the  administration  of  the 
law." 

In  Scarhoroiigh  v.  Robinson,  81  N.  C.  409,  this  question 
in  principle  was  passed  upon,  and  the  peculiar  circum- 
stances render  it  particularly  pertinent  to  the  question  now 
under  discussion.    In  that  case  an  act  had  regularly  passed 
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the  legislature,  but  had  failed  to  receive  the  signature  of 
one  of  the  presiding  officers,  and  it  was  sought  to  give  it 
force  by  proving  the  fact  of  its  regular  enactment  other- 
wise than  by  the  enrolled  bill  properly  signed.  The  court 
held  that  this  could  not  be  done;  that  the  enrolle<l  bill  was 
the  final  record  of  the  legislature  in  the  enactmentof  a  law. 
and  that  such  final  record  was  the  only  thing  of  which  the 
court  could  take  notice. 

The  constitution  of  the  State  of  Texas  abounded  in 
mandatory  provisions  of  the  most  positive  nature,  directed 
to  the  legislature,  yet  in  the  recent  case  of  Ex  parte  Tip- 
ton, 28  Tex.  App.  438  (13  S.  W.  Eep.  610),  it  was  held, 
after  full  consideration,  that  the  courts  could  not  go  be- 
hind the  enrolled  act  for  any  purpose  whatever. 

In  State  v.  Swift^  10  Nev.  176,  this  question  was  fully 
considered,  and  in  the  opinion  therein  rendered  the  matter 
very  ably  argued,  and  the  conclusion  reached  that  enrolled 
bills  are  conclusive. 

In  addition  to  the  above  cases  we  have  examined  each 
of  the  following  cases  and  cite  them  as  being  directly  in 
point  upon  the  question  which  we  are  discussing:  Peoplt: 
V,  Burt^  43  Cal.  560;  Standard  Underground  Cable  Co,  v. 
Attorney  General,  46  N.  J.  Eq.  270  (19  Atl.  Rep.  733). 
And  the  following  cases  which  though  "not  so  directly  in 
point  clearly  sustain  the  principle  for  which  we  are  contend- 
ing: DwiGomhe  v,  Prindle,  12  Iowa,  1;  Clare  v.  State^  5 
Iowa,  509;  Kid  v.  Gorhim,  20  Conn.  8;  Warner  v.  Beers^ 
23  Wend.  172;  Hunt  v.  Ahtyne^  25  Wend.  605;  People  v. 
Devlin^  33  N.  Y.  269;  People  v.  Commissioners,  54  N.  Y. 
276;  Fouke  v.  Fleming,  13  Md.  392;  Bender  v.  State,  53 
Ind.  254;  Brodnax  v.  Groom,  64  N.  C.  244;  Freeholders 
r.  Stevenson,  46  N.  J.  Law,  173. 

This  citation  of  cases  not  only  furnishes  us  abundant  au- 
thority for  holding  that  the  enrolled  acts  are  conclusive, 
but  equally  good  reason  for  so  holding  appears  in  what  has 
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been  said  by  the  courts  in  the  states  in  which  the  contrary 
doctrine  obtains.  In  recent  opinions  rendered  in  several 
cases  in  the  courts  of  these  states  the  judges,  while  recogniz- 
ing the  fact  that  the  rule  was  so  well  settled  there  that  they 
could  not  properly  change  it,  have  expressed  regret  that 
the  rule  which  holds  to  the  conclusiveness  of  such  enrolled 
bills  had  not  been  adopted  therein.  Even  in  the  state  of 
Illinois,  where  the  courts  have  established  a  rule  of  the 
utmost  liberality  as  to  their  right  to  go  behind  the  enrolled 
acts,  the  judge  who  pronounced  the  decision  of  the  supreme 
court  of  that  state  in  a  comparatively  recent  case,  that  of 
People  V,  St(pme,  35  111.  136,  seems  to  clearly  indicate  that 
he  regretted  that  a  different  rule  had  not  been  adopted  by 
the  courts  of  that  state.  If,  in  that  state,  which  may  be 
said  to  have  been  the  leader  upon  that  side  of  the  question, 
even  a  doubt  is  expressed  as  to  the  policy  of  the  rule  there 
adopted,  it  is  a  fact  so  pertinent  that  it  is  entitled  to  great 
consideration  when  a  rule  upon  this  subject  is  to  be  first 
announced  by  the  courts  of  a  state. 

In  our  opinion,  authority,  reason,  public  policy  and  con- 
venience require  us  to  hold  that  the  enrolled  bill  on  file, 
when  fair  upon  its  face,  must  be  accepted  without  question 
by  the  courts  as  having  been  regularly  enacted  by  the  leg- 
islature. It  follows  that  the  act  under  consideration  is  a 
part  of  the  statute  law  of  the  state,  and  that  thereunder  it 
was  the  duty  of  the  respondent  to  have  approved  the  bond 
of  the  relator,  and,  he  having  refused  to  perform  this  duty 
a  peremptory  writ  of  manda?rms  must  issue  requiring  such 
action  on  his  part. 

DuNBAB,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ., 
concur. 
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H  o'jfl        Samuel  Charette,  Respondents^  v.  Stetson  and  Post 
Mill  Company  and  A.  J.  Baker,  Appdlaivts. 

LOGS  and  logging  —  LIENS  —  UPON  WHAT  PROPERTV  MAY  BE 
CLAIMED  —  FOR  WHAT  LABOR  —  MISTAKE  IN  AMOUNT  DUE  — 
JUDGMENT  BY   DEFAULT  —  ATTORNEY   FEES. 

Under  §§1679  and  1690,  Gen.  Stat.,  one  who  has  performed  labor 
in  securing  saw  logs  may  enforce  a  lien  against  a  part  of  the  prop- 
erty upon  which  he  has  expended  labor  for  all  the  labor  performed 
upon  the  whole  lot  of  saw  logs,  provided  the  logs  ail  belonged  to 
the  same  owner,  and  the  labor  was  performed  under  one  entire  con- 
tract.   (  Stiles.  J.,  dissents.) 

One  who  constructs  a  necessary  road  by  which  certain  logs  are 
taken  from  the  forest  to  the  mill,  or  to  the  water  and  afterwards  to 
the  mill,  or  to  market,  as  much  assists  in  obtaining  and  securing 
such  logs  as  if  he  were  engaged  in  cutting  or  sawing  them,  and  is 
entitled  to  a  lien  for  such  labor. 

An  innocent  mistake  in  a  lien  notice  as  to  the  exact  amount  due 
a  laborer  for  his  hire  will  not  defeat  the  lien. 

Although  a  formal  default  may  not  have  been  entered  against  a 
defendant  before  the  trial  of  a  cause,  yet  the  supreme  court  will  ap- 
hold  a  judgment  against  him  on  appeal,  where  it  appears  by  the 
record  that  the  time  for  answering  had  expired,  and  that  testimony 
was  given  at  the  trial  as  to  the  amounts  due  from  him  to  plaintiffs. 

Where  the  amount  of  attorney's  fee  in  an  action  for  the  fore- 
closure of  logger's  liens  is  left  to  the  discretion  and  decision  of  the 
court,  a  judgment  therefor  will  not  be  disturbed,  although  no  testi- 
mony may  have  been  offered  as  to  the  reasonable  value  of  such  .ser- 
vices. 

Appeal  from  Superior  Courts  King  County. 

Battle  cfe  Shipley^  for  appellants. 
W.  D.  Lamlmth^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  respondents  instituted  a  joint  action 
against  one  James  V.  Taylor  to  recover  the  amounts  al- 
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leged  to  be  severally  due  thein  for  labor  in  securing  saw 
logs,  and  to  foreclose  loggers'  liens  on  a  certain  boom  of 
logs,  consisting  of  about  388,000  feet  in  quantity,  which 
were  alleged  to  be  in  the  possession  of  the  Stetson  &  Post 
Mill  Company  as  the  vendee  of  Taylor.  Baker  intervened 
in  the  action,  by  leave  of  the  court,  and  joined  with  the  de- 
fendant mill  company  in  resisting  the  foreclosure  of  plaint- 
iffs' liens.  Taylor  did  not  appear  in  the  action,  and  the 
plaintiffs  obtained  judgment  against  him  for  the  respective 
amounts  found  due  them,  and  a  decree  establishing  and 
foreclosing  their  liens.  The  mill  company  and  the  inter- 
venor  appealed. 

The  complaint,  in  the  several  causes  of  action,  alleges  in 
substance  that  each  of  the  respondents  worked  a  certain 
number  of  months,  or  days,  in  securing  saw  logs,  and  that 
they  ceased  to  labor  upon  the  logs  in  question  on  the  3d 
day  of  December,  1890,  but  it  nowhere  alleges  the  number 
of  days  worked  by  each  respondent  upon  the  boom  of  logs 
upon  which  they  seek  to  foreclose  a  lien,  or  the  date  at 
which  they  began  to  labor  thereon.  The  lien  notices  were 
made  a  part  of  the  complaint.  It  is  shown  by  the  record 
that  each  of  the  respondents  was  hired  by  Taylor  to  work 
in  his  logging  camp  by  the  month  at  a  specified  rate  of 
wages,  and  that  while  so  employed  they  performed  labor 
in  getting  out  other  logs  than  those  in  controversy,  and 
which  were  rafted  and  perhaps  disposed  of  and  taken  away, 
before  they  ceased  work  under  their  contracts,  and  even 
before  work  was  commenced  upon  the  particular  logs  upon 
which  the  liens  are  claimed.  The  lien  notices  state  that 
the  labor  and  assistance  therein  mentioned  was  performed 
in  obtaining  and  securing  said  logs,  meaning  the  logs  in 
dispute.  And  the  appellants  claim  that  there  is  a  fatal  vari- 
ance between  the  allegations  of  the  complaint  and  the  no- 
tice and  proofs.  In  other  words,  their  contention  is  that 
it  should  have  been  alleged  and  proved  that  all  of  the  labor 
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for  which  a  lien  is  claimed  was  performed  upon  these  iden- 
tical logs,  and  that  no  lien  can  attach  for  services,  any 
part  of  which  was  rendered  in  securing  other  logs,  although 
all  the  labor  was  performed  for  the  same  party,  in  the  same 
logging  camp,  and  under  one  continuous  contract. 

We  do  not  so  construe  the  law.  Sec.  1679,  Gen.  Stat., 
provides  that  ''every  person  performing  labor  upon,  or 
who  shall  assist  in  obtaining  or  securing  sawiogs  . 
has  a  lien  upon  the  same  for  the  work  or  labor  done  upon 
or  in  obtaining  or  securing  the  same,  whether  such  work 
or  labor  was  done  at  the  instance  of  the  owner  of  the  same 
or  his  agent"  If  that  section  stood  alone  there  would  be 
some  force  in  appellants^  contention.  But  this  provision 
must  be  read  in  connection  with  §  1690,  which  provides,  in 
substance,  that  any  person  who  shall  bring  an  action  to 
enforce  his  lien  has  a  right  to  demand  that  such  lien  be 
enforced  against  the  whole  or  any  part  of  the  sawiogs  upon 
which  he  has  performed  labor,  or  which  he  has  assisted  in 
obtaining  or  securing,  during  eight  calendar  months  next 
preceding  the  filing  of  his  claim  of  lien,  for  all  his  labor 
upon  or  for  all  his  assistance  in  obtaining  or  securing  said 
logs  during  the  whole  or  any  part  of  the  said  eight  months. 
The  construction  of  the  statute  contended  for  hy  the  ap- 
pellants would  render  this  latter  section  meaningless  ob 
nugatory,  and  would,  in  many  instances,  deprive  the 
laborer  of  the  benefit  of  the  greater  portion  of  his  labor. 

In  cases  where  a  portion  of  the  logs  have  been  lost,  or 
disposed  of  by  the  owner,  during  the  progress  of  the  gen- 
eral business  of  logging,  it  would  certainly  be  a  harsh  rule 
that  would  impose  upon  one  who  rendered  necessary  serv- 
ices  in  securing  all  the  logs  produced  during  the  eight 
months'  time  limit,  or  during  the  time  of  his  employment, 
the  necessity  of  ascertaining  the  exact  amount  due  for 
labor  performed  upon  the  remainder,  and  then  permit  bim 
to  foreclose  his  lien  only  for  that  amount,  although  the 
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value  of  the  logs  remaining  may  be  amply  sufficient  to  se- 
cure the  amount  due  for  his  entire  services.  And  such, 
we  think,  was  not  the  intention  of  the  legislature.  These 
lien  statutes  are  remedial  in  their  nature,  and  ought  to  be 
liberally  construed  in  the  intei'ests  of  labor,  and  courts  do 
almost  uniformly  so  construe  them.  Even  under  statutes 
no  more  comprehensive  in  their  terms  than  §  1679,  and 
containing  no  such  provision  as  is  found  in  §  1690  of  our 
statute,  it  has  been  held,  and  we  think  justly,  that  a  laborer 
might  enforce  his  lien  against  a  part  of  the  property  upon 
which  he  has  expended  labor  for  all  the  labor  performed 
upon  the  whole,  provided  the  property  belonged  to  one 
owner  and  the  labor  was  performed  under  one  entire  con- 
tract. Under  such  circumstances,  the  labor  is  deemed,  in 
legal  contemplation,  performed  wholly  upon  such  part  of 
the  logs.  Jfartin  v.  Wakefidd,  42  Minn.  176  (43  N.  W. 
Kep.  966);  Appleman  v.  Myre,  74  Mich.  359  (42  N.  W. 
Eep.  48 ).  We  are  unable  to  perceive  why  the  rule  should 
be  otherwise.  No  hardship  can  result  from  its  applica- 
tion, unless  it  be  to  the  laborer  himself.  It  can  certainly 
work  no  injury  to  the  owner  to  compel  him  to  pay  his 
debt  out  of  the  proceeds  of  part  of  his  property  rather 
than  the  whole  thereof;  and  persons  who  purchase  prop- 
erty subject  to  a  lien  do  so  at  their  peril  in  any  event. 

There  is  notUng  in  the  statute  requiring  a  laborer  in  a 
logging  camp  under  a  general  contract  of  employment,  to 
incur  the  expense  and  trouble  of  filing  a  lien  as  often  as  the 
owner  of  the  logs  for  whom  he  works  may  see  fit  to 
"boom"  a  portion  of  them  for  his  own  purposes.  All 
that  is  required  is  that  the  claim  of  lien  be  filed  within 
thirty  days  after  the  close  of  the  rendition  of  services,  in 
which  event  it  attaches  upon  all  the  logs  upon  which,  or  in 
the  securing  of  which,  the  claimant  pei*formed  labor,  or 
rendered  assistance,  for  a  period  of  eight  months  prior 
thereto.     That  the  claimant's  rights  cannot  be  affected  by 

31  — 6  WASH. 
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the  mere  fact  that  the  logs  which  he  assisted  in  securing 
may  have  been  made  up  into  different  booms,  where  each 
boom  is  not  worked  upon  under  a  separate  contract,  was 
recently  decided  by  this  court  in  the  case  of  Overbeck  v. 
Calligafiy  ante^  p.  342. 

It  appears  from  the  record  that  at  least  three  of  the  four 
raspondents  worked  a  portion  of  the  time  while  employed 
by  Taylor  in  constructing  roads  to  be  used,  and  which 
were  used,  in  the  transportation  of  logs  from  his  camp  to 
the  water,  and  that  the  value  of  such  services  was  included 
in  the  amount  for  which  they  seek  to  foreclose  their  liens. 
By  so  doing  the  appellants  urge  that  these  respondents 
have  mingled  privileged  with  non-privileged  claims,  and 
thereby  destroyed  their  liens  as  a  whole.  While  not  dis- 
puting the  proposition  of  law  that  a  lien  claimant  mi^t  so 
commingle  claims  for  which  no  lien  is  given  with  those  for 
which  a  lien  is  awarded,  as  to  invalidate  the  lien  even  as 
to  the  unobjectionable  portion  of  the  claim,  yet  we  do  not 
think  that  this  is  a  proper  case  for  the  application  of  the 
principle.  To  our  minds  it  is  plain  that  one  who  con- 
structs a  necessary  road  by  which  logs  are  taken  from  the 
forest  to  the  mill,  or  to  the  water  and  afterwards  to  the 
mill,  or  to  market,  as  much  assists  in  obtaining  and  secur- 
ing such  logs  as  if  he  were  engaged  in  cutting  or  sawing 
them.  Saw  logs  can  no  more  be  '* obtained''  or  *' se- 
cured ' '  without  proper  roads  by  means  of  which  they  may 
be  conveyed  to  some  place  where  they  may  be  utilized  as 
such  than  they  can  be  without  axes  or  saws  or  any  other 
of  the  various  tools  and  appliances  necessarily  used  in  con- 
ducting a  logging  camp.  One  man  may  be  exclusively 
engaged  in  driving  a  team  used  in  hauling  the  logs,  an- 
other in  felling  the  trees,  and  still  another  in  sawing  the 
trees  into  convenient  lengths,  but  they  are  each  and  all  in 
contemplation  of  the  statute  engaged  in  the  same  business, 
namely,  getting  out  saw  logs.     The  statute  is  broad  enough 
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to  fairly  include  all  kinds  of  labor  necessarily  performed 
in  and  about  a  logging  camp.  And,  lest  the  courts  might 
be  inclined  to  construe  it  too  narrowly,  the  legislature  has 
itself  declared  that  the  cook  in  a  logging  camp  shall  be  en- 
titled to  the  benefits  of  the  statute.  The  fact  that  a  log- 
ging road,  constructed  for  the  purpose  of  transporting  a 
particular  lot  of  logs,  may  subsequently  be  used  for  the 
transportation  of  other  timber  is  perfectly  immaterial.  As 
well  might  we  say  that  a  laborer  who  necessarily  spends  a 
portion  of  his  time  in  grinding  axes  or  filing  saws  shall  not 
have  his  lien  because  these  implements  may  afterwards  be 
used  in  getting  out  other  logs. 

It  is  claimed  by  the  appellants  that  the  fact  that  the 
court  below  found  that  there  was  due  the  respondents,  or 
some  of  them,  for  their  services,  a  less  amount  than  was 
claimed  in  their  lien  notices,  defeats  the  liens.  We  fail  to 
discover  in  the  record  the  testimony  upon  which  the  court 
based  its  conclusions  in  this  regard,  but  assuming  the  fact 
to  be  as  found,  we  do  not  think  the  liens  should,  for  that 
reason  alone,  be  declared  invalid.  There  is  nothing  to 
show  that  either  of  the  claimants  willfully  attempted  to 
claim  a  lien  for  more  than  was  justly  due  him,  or  that 
either  of  them  did  not  state  the  amount  of  his  demand 
after  deducting  all  just  credits  and  offsets,  "as  near  as  pos- 
sible," at  the  time  of  filing  his  notice  in  the  auditor's 
office.  We  are  not  willing  to  concede  that  innocent  mis- 
takes as  to  the  exact  amount  due  laborers  for  their  hire 
shall  deprive  them  of  the  benefit  of  a  statute  specially  en- 
acted in  their  interest.  And,  in  this  respect,  we  think  we 
are  in  accord  with  the  authorities  under  statutes  analogous 
to  ours.  Phillips  on  Mech.  Liens  (2ded.),  §356;  2  Jones 
on  Liens,  §1413. 

The  record  fails  to  show  affirmatively  that  a  formal  de- 
fault was  entered  against  the  defendant  Taylor  before  the 
trial  of  the  cause,  but  it  does  appear  that  the  time  for  an- 
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swering  had  expired,  and  that  testimony  as  to  the  amounts 
due  from  him  to  the  respondents  was  given  at  the  trial. 
Aside  from  the  presumptions  that  prevail  in  favor  of  the 
regularity  of  the  proceedings  of  courts  of  general  jurisdic^ 
tiop,  the  facts  in  this  case  are  not  similar  to  those  in  the 
case  of  Dexter  Horton  <&  Co.  v.  Sparkman^  2  Wash.  166 
(26  Pac.  Rep.  1070),  in  which  this  court  ruled  that  a  judg- 
ment given  without  a  default  having  been  entered,  and 
without  prbof  of  the  amount  due,  was  erroneous;  and  the 
decision  in  that  case  is,  therefore,  not  controlling  here,  and 
the  objection  of  appellant  upon  that  ground  cannot  be  sus- 
tained. 

The  trial  court  gave  judgment  in  favor  of  the  respondents 
for  the  sum  of  fifty  dollars  as  attorney's  fees,  and  the 
appellants  contend  that  the  court  erred  in  so  doing  for  the 
reason  that  no  testimony  was  offered  to  show  the  reason- 
able value  of  the  services  of  counsel  in  this  action.  As  a 
general  rule,  where  the  value  of  such  services  is  alleged  in 
the  complaint,  in  order  to  I'ecover,  it  must  lye  proved,  and 
this  court,  in  effect,  so  held  in  Cowie  v.  A/irenstedt^  1 
Wash.  416  (25  Pac.  Rep.  468).  But  in  this  case  the  ap- 
pellants, in  their  answer,  have  admitted  that  any  sum  less 
than  fifty  dollars  is  a  reasonable  attorney  fee  by  simply 
denying  that  that  particular  sum  is  reasonable.  And,  be- 
sides, we  gather  from  the  findings  of  the  court  that  the 
question  of  the  amount  of  attorney's  fees,  which  was  the 
only  issue,  if  any,  raised  by  the  pleadings  upon  that  sub- 
ject, was,  as  we  infer,  without  objection,  left  wholly  to  the 
disci^etion  and  decision  of  the  court  without  calling  wit- 
nesses. Under  these  circumstances,  and  in  view  of  the 
fact  that  the  amount  fixed  by  the  court  is  a  very  moderate 
one,  we  do  not  feel  disposed  to  disturb  the  judgment  on 
the  ground  of  error  in  that  particular. 

But  we  are  of  the  opinion  that  the  decree  in  so  far  as  it 
establishes  a  lien  in  favor  of  the  i*espondent  Terrien  must 


PROULX  V.  STETSON  &  POST  MILL  CO.  486 

Jiine,  1898.]  Dissenting  Opinion — Stiles,  J. 

be  reversed,  as  we  are  unable  to  find  Id  the  record  any 
proof  whatever  of  the  amount  due  him,  or  even  any  evi- 
dence that  anything  whatever  was  due  him  from  Taylor, 
either  at  the  time  of  the  trial  or  at  the  time  of  the  filing  of 
his  notice  of  claim  of  lien.  If  any  such  testimony  was 
offered  we  fail  to  discover  it,  and  the  appellants  asseit  in 
their  brief  that  none  was  produced.  He  did  not  testify  in 
his  own  behalf,  and  his  witness  not  only  did  not  undertake 
to  show  the  an)ount  due  him,  but  did  show  a  different  con- 
tract of  employment  in  one  respect  between  him  and  Tay- 
lor from  that  set  forth  in  his  claim  of  lien. 

The  judgment  of  the  lower  court  is  affirmed,  except  as 

•  

to  the  lien  of  Fred  Terrien,  as  to  which  it  must  be  reversed. 
Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Stiles,  J.  (dissenting). — My  objections  to  the  opinion 
of  the  court  are  confined  entirely  to  the  first  point.  The 
statute  says  that  those  who  labor  in  getting  out  logs  shall 
have  a  lien  for  all  such  labor  performed  within  the  previ- 
ous eight  months.  But  I  take  it  that  the  intention  is  that 
the  lien  notice  as  well  as  the  complaint  shall  state  the  facts, 
and  that  was  not  done  in  this  case.  These  notices  did  not 
apprise  either  the  owner  or  the  purchaser  that  any  wages 
were  claimed  except  such  as  were  earned  in  the  production 
of  the  particular  logs  sought  to  be  foreclosed  upon,  and 
until  the  trial  it  was  not  known  that  in  the  neighborhood 
of  half  of  the  claims  were  for  wages  earned  by  labor  upon 
entirely  different  logs;  and  for  that  reason  they  ought  to 
have  been  rejected  as  not  complying  with  Gen.  Stat., 
§  1685. 

HoYT,  J.,  dissents. 
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0  486=  L.  H.  Patchen  and  George  Patchen,  Respondents^  v. 
The  Parke  and  Lacy  Machinery  C!ompany,  Appel- 
lant. 

constitutional  law — judicial  comment  on  facts  —  ACTION' 
on  account  — evidence  —  NON-SUIT  —  CROSS-EXAMINATION  OF 
WITNESS. 

Ad  incidental  allnsion  by  the  court  to  the  facts  in  a  cause,  in  de- 
termining a  motion  for  a  non-suit,  is  not  a  violation  of  §16,  art.  4. 
of  the  constitution,  prohibiting;^  a  judge  from  commenting  on  the 
facts. 

Where  an  order  upon  a  debtor  is  given  by  a  creditor  to  a  third 
party  to  whom  he  is  Indebted,  the  amount  of  indebtedness  to  snch 
third  party  is  immaterial  in  establishing  the  amount  due  from  the 
debtor  to  the  creditor. 

The  fact  that  such  order  operated  as  an  assignment  of  the  ac- 
count cannot  be  raised  for  the  first  time  on  appeal. 

In  an  action  to  recover  a  balance  due  upon  account,  it  is  error  to 
non-suit  the  plaintilf,  when  it  appears  from  the  evidence  that  he 
had  given  an  order  to  a  third  party  for  the  sum  due  from  defend- 
ant, on  the  supposition  that  it  was  a  certain  amount,  but  in  fact,  as 
the  evidence  showed,  there  was  a  further  balance  due  him.  • 

Where  a  witness  is  put  upon  the  stand  to  identify  the  signature 
to  a  receipt  which  was  claimed  to  have  been  given  such  witness,  as 
defendant's  agent,  in  full  of  account,  and  was  offered  for  the  par- 
pose  of  proving  payment,  such  witness  may  be  properly  cross-ex- 
amined as  to  the  moneys  he  has  received  and  paid  out  for  and  on 
account  of  the  plaintiff. 

Appeal  from  Superior  Courts  Spokane  County. 

Fenton^  Henley  cfe  JPenton^  for  appellant. 

W.  M,  Ridpath^  and  Feighan^  WeU%  &  Ilerman^  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiffs  placed  in  the  hands  of  the  de- 
fendant certain  machinery  to  be  sold  for  them  by  the  de- 
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fendant.  The  proceeds  over  and  above  a  sum  owing  by 
plaintiffs  to  defendant  were  to  be  paid  to  the  plaintiffs. 
Sales  of  said  machinery  were  made  from  time  to  time  by 
the  defendant,  and  orders  were  given  by  plaintiffs  to  other 
persons  upon  the  defendant  for  various  sums  of  money  re- 
ceived therefrom.     The  last  order  given  purports  to  be  as 

follows: 

"Spokane,  Sept.  4,  1891. 
*^The  Parke  c6  Lacy  Machinery  Co.^  Spokane: 

"Gentlemen  —  Please  pay  O.  C.  Ross  whatever  may 
be  due  us  on  account  in  your  book,  in  settlement  of  ma- 
chinery account  in  full.  Patchen  Bros." 

Sixty-seven  dollars  and  sixty-nine  cents  was  puid  by  the 
defendant  to  said  Koss  upon  this  order,  whereupon  Ross 
delivered  the  order  to  defendant,  together  with  a  receipt 
for  the  specific  sum  with  the  following  words  added:  "Be- 
ing the  amount  in  full  due  Patchen  Bros,  on  account  of 
machinery  as  by  their  order."  Subsequently  thereto,  the 
plaintiffs,  claiming  that  the  defendant  had  not  accounted 
for  all  of  the  moneys  due  them  by  reason  of  the  sale  of 
such  machinery,  instituted  this  suit,  and,  obtaining  a  judg- 
ment for  $295  therein,  the  defendant  appealed. 

The  first  ground  of  error  alleged  is  with  reference  to  a 
remark  made  by  the  court  in  ruling  upon  the  motion  for  a 
non-suit  made  by  the  defendant.  In  denying  said  motion 
the  court  said: 

"The  defendant  seems  to  admit  in  his  answer  that  the 
machinery  was  of  the  value  of  S800,  and  he  does  not  seem 
to  have  accounted  for  that  amount." 

This  is  the  language  complained  of.  It  is  contended 
that  it  is  a  violation  of  the  constitutional  provision,  §  16, 
art.  4,  prohibiting  a  judge  from  commenting  upon  the  facts 
in  the  case.  This  point  is  not  well  taken.  An  incidental 
allusion  to  the  facts  called  to  the  court^s  attention  in  de- 
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termining  a  motion  for  a  non-suit  is  not  error.  Blue  v, 
3fcCalje,  6  Wash.  125  (31  Pac.  Rep.  431). 

The  second  ground  of  error  is  founded  upon  a  question 
asked  one  of  the  plaintiffs  upon  cross  examination,  which 
was,  ' '  How  much  were  you  owing  Mr.  Ross  at  the  time 
you  gave  him  this  order  you  have  spoken  otV^  This  was 
objected  to  as  immaterial,  and  the  objection  was  sustained, 
and  we  think  properly  so,  as  we  are  unable  to  see  how  any 
question  as  to  the  indebtedness  of  the  plaintiffs  to  Ross 
could  be  material  in  this  action.  It  was  of  no  consequence 
how  much,  or  whether  or  notj  the  plaintiffs  owed  Ross 
anything  at  the  time  they  gave  him  the  order. 

The  third  ground  of  error  alleged  is  the  denying  of  ap- 
pellant's motion  for  a  non-suit.  Appellant  contends  that 
said  order  given  by  plaintiffs  to  Ross  was  in  effect  an  as- 
signment of  whatever  sum  w^as  owing  by  the  defendant  to 
the  plaintiffs,  and  that  it,  together  with  Ross's  receipt 
showed  a  full  payment  of  all  liabilities  from  the  defendant 
to  the  plaintiffs.  When  the  motion  for  the  non-suit  was 
made,  said  order  had  not  been  introduced  in  evidence. 
The  testimony  of  the  plaintiffs  showed  that  eight  hundred 
dollars  had  been  received  by  defendant  for  the  machinery 
sold,  and  only  a  portion  of  this  amount  had  l)een  accounted 
for.  At  the  time  the  order  was  given  to  Ross,  one  of  the 
plaintiffs  asked  the  defendant's  bookkeeper  how  much  was 
due  them,  and  was  told  that  the  amount  was  $67.09,  where- 
upon said  order  was  given.  The  testimony  as  it  stood  at 
the  time  the  motion  for  the  non>suit  was  made  was  to  the 
effect  that  the  oi'der  had  been  given  for  this  specific  sura. 
There  was  no  proof  at  that  time  before  the  court  that  an 
order  had  been  given  for  all  moneys  due  and  owing  the 
plaintiffs  from  the  defendant,  although  there  is  some  testi- 
mony to  show  that  at  the  time  this  order  was  given  it  was 
supposed  that  the  amount  of  such  indebtedness  was  but 
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$67.69,  but  the  evidence  as  it  then  stood  showing  that 
there  was  a  further  balance  due  the  plaintiffs  from  the  de- 
fendant, the  motion  was  properly  denied. 

The  question  as  to  the  order  aforesaid  being  an  assign- 
ment was  never  at  any  time  before  the  lower  court  as  ap- 
pears by  the  record.  Said  order  and  the  receipt  given  by 
Ross  were  introduced  for  the  purpose  of  showing  a  settle- 
ment with  the  plaintiffs,  and  that  payment  in  full  had  been 
made  by  defendant  to  Boss  of  all  moneys  due  the  plaintiffs. 
The  order  and  receipt  were  put  in  evidence  by  the  defend- 
ant in  making  its  case,  but  the  court  was  not  asked  to  in- 
struct the  jury  that  said  order  operated  as  an  assignment 
of  all  moneys  due  the  plaintiffs  from  the  defendant,  and 
that  consequently  the  plaintiffs  could  not  maintain  their 
action. 

It  was  contended  by  the  plaintiffs  that  the  order  had  been 
altered,  and  was  not  as  it  was  originally  given.  It  is 
claimed  that  the  words,  '*in  settlement  of  machinery  ac- 
count in  full,"  were  not  contained  in  the  order  when  given 
by  the  plaintiffs,  and  had  been  added  without  their  knowl- 
edge or  authority.  This,  of  course,  would  have  some  bear- 
ing upon  the  question  as  to  whether  there  was  a  settlement 
between  the  plaintiffs  and  defendant  at  the  time  the  order 
was  given,  which  was  a  matter  for  the  jury  to  dispose  of, 
but  we  agree  with  the  appellant  that  those  words  did  not 
materially  alter  the  order  in  relation  to  the  other  question 
as  to  its  being  an  assignment  of  the  entire  claim  of  the 
plaintiffs  against  the  defendant.  But,  as  that  question  was 
not  raised  in  the  lower  court,  it  is  not  available  here. 

The  next  ground  of  error  complained  of  is  in  relation  to 
the  cross  examination  of  one  W.  C.  Hendrie,  the  defend- 
ant's managing  agent,  and  the  person  with  whom  the  agree- 
ment had  been  made  by  the  plaintiffs.  He  was  put  upon 
the  stand  by  defendant  to  prove  the  signature  of  O.  C.  Ross 
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to  the  receipt  aforesaid  purporting  to  be  in  full  of  all  moQ- 
eys  due  the  plaintiffs,  which  he  identified,  and  said  receipt 
was  offered  in  evidence;  whereupon  the  court,  over  the  ob- 
jections of  the  defendant,  permitted  the  plaintiffs  to  cross 
examine  said  witness  as  to  the  moneys  he  had  received  from 
the  sales  of  such  machinery,  and  as  to  the  amounts  he  had 
paid  out  for  and  on  account  of  the  plaintiffs.  We  think 
this  was  proper  cross  examination.  It  is  true  said  witness 
had  only  been  asked  to  identify  the  signature  of  Boss  to 
the  receipt  in  question,  but  this  receipt  was  offered  for  the 
purpose  of  showing  payment  in  full  of  the  plaintiffs*  de- 
mands against  the  defendant,  and  the  court  rightly  per- 
mitted the  plaintiffs  to  cross  examine  this  witness  as  to  the 
moneys  he  had  received  and  paid  out  for  and  on  their  ac- 
count. 

It  is  further  contended  that  the  court  erred  in  permitting 
the  plaintiffs  upon  rebuttal  to  introduce  evidence  to  contra- 
dict the  statements  made  by  the  witness  Hendrie  upon  his 
said  cross  examination,  on  the  ground  that  such  cross  ex- 
amination was  improper,  but  as  we  have  held  the  objection 
not  well  taken,  it  follows  that  the  evidence  in  rebuttal  was 
permissible. 

Error  is  claimed  as  to  two  of  the  instructions  given  by 
the  court  to  the  jury  which  were  pertinent  to  and  founded 
upon  the  issues  as  to  settlement  and  payment.  The  only 
exception  taken  thereto  was  as  follows:  ^^Tbe  defendant, 
by  its  counsel,  in  open  court,  excepted  to  the  giving  of  in- 
structions numbered  11  and  12."  No  groimd  whatever 
was  specified.  It  is  now  urged  that  said  instructions  were 
erroneous  because  the  point  that  said  order  operated  as  an 
assignment  was  ignored  in  them.  But  what  we  have  said 
as  to  this  point  heretofore  disposes'  of  the  question.  It  was 
not  claimed  or  even  suggested  by  the  defendant,  in  the  ex- 
ception taken,  or  elsewhere  during  the  trial,  that  the  order 
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operated  as  an  assignment  and  the  exception  taken  was  in- 
safficient  to  raise  the  question,  under  the  circumstances  of 
this  case. 

Finding  no  error  in  the  case,  the  judgment  is  affirmed. 

Anders  and  Stiles,  JJ.  ,  concur. 

DuNBAE,  C.  J.,  concurs  in  the  result. 

HoYT,  J.,  dissents. 


[  No.  853.    Decided  June  7, 1898.] 

Washington  National  Bank,  Respondent^  v.  Eben 

Pierce,  Appellant. 

BANKS   AND    BANKING — DISCOUNTING   PROMISSORY    NOTE  —  NOTICE 

OF  FRAUD  —  EVIDENCE. 

A  remark  by  the  maker  of  a  promissory  note  to  the  president  of 
a  bank  that  the  note  was  procured  by  fraud  and  that  he  would  not 
pay  it,  does  not  bind  such  bank,  although  it  subsequently  discounts 
the  note,  when  such  communication  was  not  made  to  the  president 
in  his  official  capacity,  and  was  not  made  at  the  bank  nor  with 
reference  to  the  bank^s  business. 

In  an  action  by  a  bank  upon  a  promissory  note  payable  one  year 
after  date,  and  which  had  been  discounted  by  the  bank  a  month  be- 
fore maturity,  it  is  not  error  for  the  court  to  sustain  an  objection  to 
the  question,  "Is  it  customary  in  that  business  to  discount  paper 
that  has  run  nearly  the  entire  time,  long  time  paper  like  this,  with- 
out some  inquiry? " 

Appeal  from  Superior  Courts  Pierce  County. 

Stevens,  Seymour  dk  Sharpstein,  for  appellant. 
Frank  D.  Na%1i,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Defendant  made  his  promissory  note 
in  writing  wherein  he  promised  to  pay  to  the  order  of  one 


^ 
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Cromwell  fifteen  hundred  dollars  one  year  after  date,  with 
interest  at  ten  per  cent,  until  paid.  Before  the  note  be- 
came due,  the  plaintiff,  a  bank,  purchased  the  same  from 
Cromwell  at  a  discount.  After  demand  and  i-efusal  to 
pay,  the  bank  brought  this  action  to  collect  the  note  from 
defendant,  appellant  herein.  The  defendant  for  answer 
alleged  fraud  on  the  part  of  Cromwell  in  procuring  the 
note,  want  of  consideration,  false  representations,  etc. ,  and 
alleged  that  prior  to  the  time  said  note  came  into  the  posses- 
sion of  plaintiff,  that  plaintiff  well  knew,  had  full  knowl- 
edge and  due  notice  that  the  said  note  was  obtained  by 
fi*aud,  and  was  given  without  consideration,  and  that  the 
defendant  intended  to  resist  the  payment  of  the  same. 
Upon  the  trial  of  the  cause  the  court  instructed  the  jury  to 
return  a  verdict  for  the  plaintiff  for  the  amount  prayed  for. 
The  view  we  take  of  the  insuflSciency  of  the  notice  given 
to  the  bank  renders  unnec^ssarv  an  examination  of  the 
question  of  want  of  consideration;  for,  conceding  that  the 
note  was  fraudulently  obtained,  we  think  that  the  testi- 
mony very  clearly  shows  that  Ouimette,  the  president  of 
the  bank,  did  not  have  such  notice  as  would  bind  the  bank. 
It  is  doubtless  true  that  under  certain  circumstances  notice 
to  the  president  of  a  bank  is  notice  to  the  bank,  but  we 
think  that  no  case  can  be  found  where  notice  given  under 
the  circumstances  testified  to  in  this  case  is  held  binding  on 
the  bank.  The  testimony  of  appellant  concerning  this 
notice  was  as  follows: 

"We  were  at  the  office  of  the  North  Pacific  Insurance 
Company,  of  which  company  we  were  both  directors  and 
stockholders,  and  at  that  time  the  matter  came  up,  and  I 
told  Mr.  Ouimette  that  this  note  was  procured  from  me 
by  fraud  and  misrepresentation  and  right  out  lying,  and 
that  I  would  not  pay  it. ' ' 

But  the  communication  was  not  made  to  Ouimette  as  the 
president  of  the  bank;  it  was  not  made  at  the  bank,  or  with 
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any  reference  to  the  bank's  business;  the  business  of  an- 
other company  was  being  discussed  at  the  time,  which  was 
in  no  way  connected  with  the  bank,  and,  so  far  as  the  testi- 
mony shows,  Ouimette  made  no  response  to  the  remark, 
and  probably  cared  nothing  about  it,  as  it  was  a  matter 
that  did  not  interest  him.  Surely  there  is  nothing  in  the 
law  that  will  charge  him  with  the  duty  of  remembering, 
as  president  of  the  bank,  such  a  remark,  made  under  such 
circumstances  and  in  such  a  place,  and  of  communicating 
such  a  remark  to  the  cashier  of  the  bank,  whose  duty  it  is 
to  conduct  transactions  of  this  kind  for  the  bank. 

Appellant  places  considerable  stress  on  the  fact  that  the 
note,  which  was  due  in  one  year  after  its  execution,  was 
not  purchased  by  the  bank  until  it  lacked  only  one  month 
from  being  due,  and  that  the  court  erred  in  sustaining  the 
objection  to  the  question,  '^  Is  it  customary  in  that  business 
to  discount  paper  that  has  run  nearly  the  entire  time,  long 
time  paper  like  this,  without  some  inquiry?"  We  think 
the  question  was  entirely  irrelevant  from  any  standpoint. 
The  note  had  not  matured,  and  that  was  all  the  inquiry 
the  bank  was  bound  to  make.  The  presumption  of  the 
bona  fides  of  the  transaction  was  just  the  same  one  month 
before  it  became  due  as  it  was  eleven  months  before  it  be- 
came due.  The  law  fixes  the  time  when  the  presumption 
ceases,  which  is  a  fixed  and  definite  time. 

We  have  examined  the  other  errors  alleged,  and  think 
they  are  untenable.     The  judgment  is,  therefore,  affirmed. 

Scott,  Stiles,  Anders  and  Hoyt,  JJ.  ,  concur. 
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[  No.  740.    Decided  June  10, 1803.] 

First  National  Bank  of  Aberdeen,  Appellant^  v.  H.  H. 

Carter,  Respondent, 

CHATTEL  MORTGAGES  —  POSSESSION  OP  MORTGAGEE  —  ATTACHMENT 

BY  OTHER  CREDITORS  — PRIORITIES. 

Where  a  chattel  mortgaf^e  on  a  stock  of  goods  is  given  to  a  hona 
fide  creditor,  who  immediately  takes  possession,  and,  placing  an 
agent  in  charge  thereof,  proceeds  to  the  county  seat  to  tile  the  mort- 
gage for  record,  the  levy  of  an  attachment,  subsequent  to  the  exe- 
cution of  the  mortgage,  but  prior  to  its  tiling  for  record,  will  not 
give  the  attaching  creditor  any  prior  rights,  although  he  may  have 
had  no  notice  of  the  mortgage  until  the  sheiiff  was  notified  at  the 
time  of  making  the  levy. 

Appeal  from  Superior  Courts  CheJwlu  County. 

Linn^  Bridges  c&  McKinl^^  for  appellant. 

Doolittle  c&  Fogg^  Charles  O,  Bates^  and  J,  C  Cross 
(Jahes  Dickey^  of  counsel),  for  i^espondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Plaintiflf  brought  this  action  to  recover  pos- 
session of  certain  personal  property  of  the  defendant  which 
had  been  seized  by  him  as  sheriff  under  writs  of  attachment 
issued  against  the  property  of  one  David  E.  Dunbar.  Said 
Dunbar  had  been  carrying  on  a  grocery  business  at  Aber- 
deen, and  had  become  indebted  to  various  parties,  among 
whom  were  the  plaintiffs  in  the  suits  wherein  said  writs  of 
attachment  were  issued  and  the  plaintiff  in  this  action.  The 
plaintiff  had  loaned  money  to  said  Dunbar  at  various  times 
while  he  was  conducting  said  business,  with  the  understand- 
ing that  Dunbar  would  give  the  bank  security  therefor 
whenever  called  upon  to  do  so.  The  plaintiff's  rights  in 
this  action  are  based  upon  a  chattel  mortgage  given  by 
Dunbar  to  secui*e  said  indebtedness.    This  mortgage  was 
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executed  upon  the  21st  day  of  September,  1891,  and  it  was 
provided  therein  that  the  mortgagee  should  take  immediate 
possession  of  the  property  and  sell  the  same,  and  apply  the 
proceeds  in  payment  of  the  mortgagor's  indebtedness  to  the 
plaintiff.  The  mortgage  was  executed  at  7:45  o'clock  Mon- 
day morning.  One  Hays,  the  plaintiff's  cashier,  went  with 
Dunbar,  immediately,  to  the  store  where  the  property  was 
situated,  where,  in  the  presence  of  the  clerks,  the  property 
was  turned  over  to  Hays,  and  said  Hays  placed  one  War- 
ren, one  of  the  clerks,  in  charge  of  the  store,  temporarily, 
while  Hays  proceeded  immediately  to  Montesano,  the 
county  seat,  to  put  the  mortgage  upon  record.  The  mort- 
gage was  filed  for  record  at  10:10  in  the  forenoon  of  the 
same  day.  A  levy  was  made  under  the  writs  in  question 
after  said  chattel  mortgage  had  been  executed,  and  after 
Hays  had  so  taken  possession  of  the  property  for  the  bank, 
but  before  the  mortgage  was  filed  for  record.  There  was 
some  testimony  to  show  that,  when  the  ofiicer  who  made 
the  seizure  under  the  writs  of  attachment  entered  the  store 
with  the  writs  to  make  the  levy,  he  was  informed  that  the 
property  was  then  in  the  ppssession  of  the  plaintiff,  and 
that  said  plaintiff  claimed  the  same  under  and  by  virtue  of 
a  chattel  mortgage  given  by  Dunbar  to  the  plaintiff.  A 
verdict  was  rendered  for  the  defendant,  and  the  plaintiff 
appealed. 

We  are  of  the  opinion  that  if  Hays,  the  plaintiff's  cashier, 
upon  receiving  the  mortgage,  did  go  to  the  store,  and  an- 
nounce to  the  clerks  and  such  other  persons  as  were  pres- 
ent that  he  had  taken  possession  thereof  for  the  plaintiff 
under  the  mortgage,  and  put  one  of  the  clerks  in  charge  of 
said  property  temporarily,  while  he  proceeded  with  dili- 
gence to  place  the  mortgage  upon  record,  and  if,  when  the 
officer  appeared,  and  announced  his  intention  of  taking  the 
goods  under  the  writs  of  attachment  against  Dunbar,  he 
was  then  and  there  informed  that  said  property  was  in  the 
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plaintiff's  possession,  under  and  by  virtue  of  such  chattel 
mortgage,  such  acts  were  sufficient  to  maintain  the  plaint- 
iff^ s  rights,  at  least  temporarily,  while  it  was  proceeding 
diligently  in  the  premises;  and  consequently  the  court  was 
in  error  in  instructing  the  jury  that  the  notice  to  the  sheriff 
was  not  sufficient,  but  that  there  must  have  been  a  notice 
given  to  the  attachment  creditors  prior  to  the  time  the 
writs  of  attachment  were  issued  and  placed  in  the  hands  of 
the  sheriff.  Stewart  v.  Smith,  60  Iowa,  276  (14  N.  W. 
Rep.  310;  Tucker  v,  TUton,  55  N.  H.  223;  Young  v.  Walker^ 
12  N.  H.  502.  Under  the  plaintiff's  proof,  its  claim  was 
a  meritorious  one,  as  much  so  as  were  the  claims  of  the 
plaintiffs  in  the  attachment  suits,  and  it  had  a  right  to  ob- 
tain security  therefor,  and  Dunbar  had  a  right  to  prefer 
the  bank  in  giving  security,  the  claim  being  a  bona  fide 
one,  and  the  parties  acting  in  good  faith. 

For  these  reasons  the  judgment  of  the  superior  court 
must  be  reversed,  and  the  cause  remanded. 

Dunbar,  C.  J.,  and  Stiles,  Anders  and  Hoyt,  JJ., 
concur. 


[No.  9S5.    Decided  June  14, 1893.] 

The  State  of  Washington,  on  the  relation  of  John  W. 

Steams,  v.  Andrew  H.  Smith. 

SUPREME  COURT  — MANDAMUS  AS  TO  STATE  OFFICERS  —  REGENT 

OF  AGRICULTURAL  COLLEGE. 

A  member  of  the  board  of  regents  of  the  agricultural  college  is 
not  a  state  officer  over  whom  the  supreme  court  has  original  juris- 
diction in  mandamus  proceedings,  within  the  meaning  of  §4,  art.  4, 
of  the  constitution.    (Dunbar,  C.  J.,  dissents.) 

Original  Application  for  Mandamus. 
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James  A,  Haight^  for  relator. 

Calkins  cfe  ShacMeford^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Under  a  showing  of  an  emergency  the 
relator  in  this  proceeding  obtained  from  this  court  an  alter- 
native writ  of  mandamus  requiring  respondent,  as  ex-treas- 
urer of  the  board  of  regents  of  the  agricultural  college,  to 
turn  over  certain  moneys  alleged  to  be  in  his  possession  to 
his  successor  in  office,  the  relator.  The  respondent  has 
demurred  to  the  alternative  writ  on  the  ground  that  this 
court  has  no  jurisdiction  of  the  proceeding,  and  we  find 
upon  a  more  careful  examination  of  the  constitution  of  the 
state  that  he  is  right. 

Sec.  4,  art.  4,  of  the  constitution  confers  upon  this  court 
original  jurisdiction  in  mandamvs  as  to  all  "state  "  officers, 
and  the  only  question  to  be  determined  upon  the  demurrer 
is  as  to  whether  the  respondent  is  a  state  officer  within  the 
meaning  of  the  section  mentioned.  As  a  general  rule  the 
term  state  officer  is  only  applied  to  those  superior  execu- 
tive officers  who  constitute  the  heads  of  the  executive  de- 
partments of  a  state.  The  constitution  does  not  in  terms 
say  who  the  state  officers  shall  be,  but  it  is  noticeable  that 
the  third,  or  executive,  article,  which  is  devoted  entirely 
to  these  superior  officers  of  the  state,  closes  with  §  25, 
wherein  it  is  first  provided  that  no  person  excepting  a  citi- 
zen of  the  United  States  and  a  qualified  elector  of  this 
state  shall  be  eligible  to  hold  any  state  office,  and  also  that 
the  compensation  for  state  officers  shall  not  be  increased  or 
diminished  during  the  term  for  which  they  have  been 
elected.  As  used  in  this  connection,  the  framers  of  the 
constitution  evidently  had  in  mind  only  the  officers  for 
which  art.  3  provided. 

Again,  in  art.  5,  of  impeachment,  the  second  section  pro- 
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vides  that  the  governor  and  other  ''state"  and  judicial 
officers,  except  judges  and  justices  of  courts  not  of  record, 
shall  be  liable  to  impeachment.  And  the  third  section 
provides  that  all  officers  not  liable  to  impeachment  shall  be 
subject  to  removal  for  malfeasance  in  office  in  such  manner 
as  may  be  provided  by  law.  If  ''state  officers"  should  l)e 
taken  to  include  all  officers  who  have  to  do  with  the  state's 
business,  officers  of  all  grades  would  be  subject  to  removal 
by  impeachment  only,  and  there  would  be  no  use  of  §  3. 
But  it  is  a  matter  of  general  as  well  as  legal  knowledge 
that  impeachments  do  not  lie  against  any  but  the  superior 
officers  of  a  state,  and  that  it  is  usually  limited  to  the  ex- 
ecutive and  to  the  judiciary,  and  this  was  the  intention  in 
this  article.  Thei-e  has  been  much  conflict  of  opinion 
amons:  courts  as  to  whether  mandarnvs  would  lie  in  anv 
case  against  the  superior  executive  officers  of  a  state,  but 
there  never  has  been  any  question  but  that  the  writ  runs 
against  the  greater  number  of  officials  who,  while  they  are 
doubtless  officers,  and  may  be  said  to  be  in  a  sense  state 
officers,  in  that  they  transact  business  of  a  state,  are  always 
subject  to  control  by  the  courts  through  the  writ  of  man- 
damns. 

With  these  obvious  meanings  of  the  term  "state. officer'' 
in  every  other  place  where  it  is  used  in  the  constitution,  why 
should  we  give  it  a  different  meaning  when  our  own  juris- 
diction is  conceraed  ?  The  purpose  of  the  constitution  in  set- 
ting up  a  supreme  court  was  to  provide  a  court  for  appeals; 
but  it  was  deemed  that  cases  might  arise  where  the  judicial 
power  should  be  exercised  against  one  of  the  chief  govern- 
mental officei's  of  the  state  in  matters  of  such  public  im- 
portance that  the  cases  should  be  at  once  passed  upon  by  the 
supreme  court,  and  therefore  this  power  of  mandamus  and 
(/uo  warranto  was  conferred.  But  it  was  never  intended 
that  this  court  should  be  a  general  resort  in  proceedings  to 
set  in  motion  the  hundreds  of  minor  officers  with  whom 
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citizens  or  other  oflScers  may  have  business.     In  this  case 
the  matter  can  be  better  prosecuted  in  one  of  the  superior 
courts  than  here,  and  it  should  have  been  commenced  there. 
The  demurrer  is  sustained,  and  the  writ  discharged. 

HoYT,  Scott  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting), — I  am  unable  to  agree  with 
the  majority  opinion  in  this  case.  If  I  read  the  opinion 
correctly,  the  court  decides  that  this  class  of  officers  are 
state  officers,  but  not  state  officers  in  the  sense  in  which  the 
term  is  used  in  §  4,  art.  4,  of  the  state  constitution.  I  do 
not  think  the  language- of  the  constitution  justifies  the  con- 
struction of  the  majority.  There  is  no  limitation  expressed 
in  the  language,  or  any  which  in  my  judgment  can  be  im- 
plied. The  language  is  sweeping  and  comprehensive.  It 
is  that  ^^the  supreme  court  shall  have  original  jurisdiction 
in  habeas  corpus  and  quo  warrcmto  and  mandamus  as  to  all 
state  officers."  There  is  no  distinction  made  between  the 
superior  and  inferior  state  officers,  and  when  it  is  conceded 
that  the  officer  in  question  is  a  state  officer  it  seems  to  me 
that  the  argument  is  at  an  end,  and  that  the  language  of 
the  constitution  is  not  susceptible  of  construction.  The 
demurrer  should  be  overruled. 


[  No.  847.    Decided  June  15,  1893.] 

The  CoMMERCiAXr  Bank  of  Vancouver,  Respondent,,  v. 
Eli  Scott  and  Martha  E.  Scott,  Appellants, 

PROMISSORY   NOTE  GIVEN  BY  HUSBAND  —  LIABILITY   OF  WIPE  — 

COMMUNITY  DEBT. 

A  wife  cannot  be  joined  as  a  party  defendant  to  a  suit  upon  a 
promissory  note  executed  by  the  husband  alone,  although  the  com- 
plaint may  allege  that  the  note  was  given  for  a  community  debt. 
(Scott  and  Hoyt,  JJ.,  dissent.) 
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Appeal  from  Superior  Coart^  Clarke  County, 

Miller  cJ&  Stapleton^  for  appellants. 

X.  H.  Bloomfdd^  and  TF.  Byron  Daniels^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivei'ed  by 

Anders,  J. — This  action  was  brought  to  enforce  the 
payment  of  a  promissory  note  made  and  delivered  by  Eli 
Scott,  the  husband  of  the  appellant,  to  one  Durand,  and  by 
him  endorsed  and  transferred,  before  maturity,  and  for  a 
valuable  consideration,  to  the  respondent. 

In  addition  to  the  oi*dinary  allegations  in  such  cases,  the 
complaint  avers  that  the  plaintiff  purchased  the  note  with 
full  knowledge  that  the  defendants  wera  husband  and  wife 
at  that  time,  and  also  at  the  time  of  the  execution  and  de- 
livery of  the  same  by  the  said  Eli  Scott  to  the  said  payee; 
that  the  said  note  was  given  by  the  said  defendant  Eli 
Scott  to  the  said  Durand,  in  payment  of  certain  of  the 
capital  stock  of  the  corporation  known  as  the  Durand  Or- 
gan Company,  of  Portland,  Oregon,  which  capital  stock  was 
in  shares  issued  to  the  defendants,  and  was  received  and 
held  by  them  as  their  community  personal  property;  that 
the  defendants  at  all  the  times  mentioned  in  the  complaint 
were  and  still  are  husband  and  wife,  and  that  the  said  wife 
became  the  owner  of  a  community  interest  in  said  shares 
of  capital  stock,  and  together  with  her  husband  received 
dividends  thereon;  and  that  the  debt  of  the  defendants  as 
evidenced  by  said  note  was  and  is  their  community  debt 
The  appellant  interposed  a  demurrer  to  the  complaint  on 
the  ground  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  her.  Her  demurrer 
was  overruled  by  the  court  and  exception  taken  and  al- 
lowed. 

She  thereupon  filed  her  separate  answer  admitting  that 
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the  said  stock  was  received  by  the  said  Eli  Scott  and  re- 
tained by  him,  but  denying  that  any  dividends  had  been  re- 
ceived thereon,  and  that  the  debt  of  said  note  became  a 
community  debt,  and  setting  up  as  a  further  answer  and 
defense  that  said  note  was  procured  through  misrepresenta- 
tion, in  that  said  share  of  stock  was  of  no  value  for  the  reason 
that  the  said  Durand  Organ  Company  was  in  fact  insolv- 
ent, though  falsely  represented  to  be  solvent,  and  that  there 
was  therefore  an  entire  want  of  consideration  for  said  note. 
A  demurrer  to  this  answer  was  sustained  by  the  court,  where- 
upon it  was  agreed  by  and  between  counsel  for  plaintiff  and 
defendants  that  the  answer  of  Eli  Scott  be  withdrawn 
and  judgment  taken  against  him  as  demanded  in  the  com- 
plaint, subject  to  his  right  of  appeal ;  and  the  defendant, 
Martha  E.  Scott,  refusing  to  answer  further,  judgment  was 
entered  against  her,  from  which  she  appealed. 

There  are  but  two  questions  presented  for  our  considera- 
tion on  this  appeal.  The  first  is,  did  the  court  err  in  over- 
ruling appellant^ s  demurrer  to  the  complaint^  And  the 
second  is,  did  the  court  err  in  sustaining  the  demurrer  to 
appellant^ s  separate  answer^  And  if  the  first  question  be 
answered  in  the  affirmative,  a  determination  of  the  second 
will  become  unnecessary. 

The  position  assumed  by  the  respondent  in  this  case  is 
peculiar,  if  not  unique.  As  indorsee  of  a  negotiable 
promissory  note  it  sues  the  maker  and  another  person  not 
a  party  to  the  contract  or  in  any  way  referred  to  in  the 
instrument,  and  demands  judgment  against  both.  While 
citing  no  precedents  for  such  proceeding,  it  claims  a  right 
of  action  against  the  appellant  because  it  alleges  in  effect 
in  its  complaint  that  the  consideration  for  which  the  note 
was  given  inured  by  some  occult  operation  of  law  to  her 
benefit,  and  that  she  therefore  became  equally  liable  with 
her  husband.  But  how  any  or  all  of  the  allegations  in  the 
complaint  as  to  the  original  consideration  for  the  note 
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could  be  construed  so  as  to  make  the  appellant  liable  as  a 
party  to  it,  contrary  to  the  very  terms  of  the  instrument 
itself,  we  are  utterly  unable  to  comprehend.  The  respond- 
ent did  not  bring  its  action  upon  the  original  indebtedness 
of  Eli  Scott  and  the  appellant,  or  either  of  them,  for  the 
stock  sold  by  Durand,  nor  was  it  in  a  position  to  do  so. 
That  was  a  matter  of  no  concern  to  the  respondent  It 
bought  a  note  made  by  Eli  Scott,  presumably  for  a  money 
consideration,  and  brought  its  action  upon  it,  and  is  en- 
titled to  judgment  for  the  amount  due  thereon  against  him 
only.  As  against  appellant  the  complaint  fails  to  state  a 
cause  of  action,  and  the  judgment  must  therefore  be  re- 
versed, and  the  cause  remanded  'to  the  lower  court  with 
directions  to  sustain  the  demurrer. 

Dunbar,  C.  J.,  and  Stiles,  J.,  concur. 

Scott,  J.  {di88enti7ig).  —  lam  unable  to  concur  in  the 
opinion  rendered  in  this  case,  logical  as  it  reads.  It  must 
be  borne  in  mind  that  we  have  a  system  of  property  rights 
peculiar  to  ourselves*,  and  for  that  reason  some  of  the  rules 
generally  applicable  to  suits  on  negotiable  paper  well  set- 
tled elsewhere  cannot  be  applied  here  with  safety.  Our 
laws  recognize  authority  in  the  husband  to  create  debts  on 
the  part  of  the  community.  The  wife  may  also  create 
debts  for  which  the  community  estate  is  liable,  at  least  for 
some  purposes,  although  she  may  not  have  such  power 
generally.  The  husband  can  contract  with  reference  to 
his  separate  property  and  create  debts  in  its  acquisition, 
management  and  disposition  which  may  probably  be  a 
charge  upon  the  community  personal  property  because  of 
his  power  to  dispose  of  the  same,  but  could  not  be  made 
a  charge  upon  any  part  of  the  community  real  estate  prior 
to  a  dissolution  of  the  community,  except  by  the  act  of 
both  of  its  members,  unless  for  improvement  thereon  under 
the  provision  in  §  1400,  Gen.  Stat.,  and  it  may  be  with  the 
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possible  further  exception  of  such  real  estate  as  he  holds 
the  record  title  to,  by  force  of  the  act  of  the  legislature  ap- 
proved March  9,  1801  (Laws  1891,  p.  368),  where  the 
wife  has  not  given  the  notice  prescribed  by  the  act.  The 
wife  may  also  contract  and  create  debts  with  reference  to 
her  separate  property  which  could  not  be  made  a  charge 
upon  any  part  of  the  community  property  prior  to  a  disso- 
lution of  the  community  unless  in  such  cases  as  would 
come  under  the  act  last  mentioned. 

Such  being  the  law,  it  may  be  of  vital  interest  to  a  cred- 
itor to  know  whether  or  not  an  obligation  which  he  holds 
contracted  by  one  of  the  parties  is  a  separate  debt  or  a 
community  debt,  and  its  community  character  can  only  be 
established  in  an  action  to  which  both  members  of  the  com- 
munity ^re  parties.  No  one  will  contend  that  the  wife  can 
be  concluded  upon  this  question,  it  seems  to  me,  without 
an  opportunity  to  be  heard,  as  such  a  rule  would  be  de- 
structive of  the  entire  community  system.  This  question 
was  brought  to  the  attention  of  the  territorial  supreme 
court  in  And/reios  v.  Andrews^  3  Wash.  T.  286,  14  Pac. 
Rep.  68,  and,  while  not  decided,  it  was  said  there  that  — 

^'We  see  no  way  for  a  creditor  to  get  a  judgment  lien 
conclusively  operative  upon  such  real  estate,  except  as  the 
result  of  an  action  or  proceeding  to  which  both  husband 
and  wife  were  parties,  and  in  which  the  community  charac- 
ter of  the  debt  is  admitted  or  in  issue.  It  may  be  that  he 
could  come  into  court  in  the  first  instance,  alleging  the 
community  character  of  the  debt,  and  obtain  a  judgment 
as  for  a  community  debt." 

Such  an  action  upon  an  obligation  executed  by  one  of 
the  parties  only  would  be  something  of  an  anomaly,  but 
the  wife  is  in  a  sense  a  party  to  evei^y  cmnmunitrj  deht^  even 
though  in  the  shape  of  a  note  given  hy  the  husband^  and 
tJie  right  to  sue  both  members  of  tlve  community  thereon  is 
rendered  necessary  by  the  situation.  If  this  cannot  be  done, 
when  can  or  should  the  character  of  ^uch  a  debt  be  deter- 
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mined  so  as  to  be  binding  upon  all  the  parties  interested.  It 
may  be  said  that  upon  the  issuance  of  an  execution  upon  a 
judgment  obtained  against  the  husband,  and  a  levy  upon 
community  real  estate  thereunder,  the  wife  can  come  in 
and  resist  a  sale  of  the  property,  or  show  that  the  judg- 
ment was  not  obtained  upon  a  community  debt.  But  there 
are  serious  objections  against  limiting  the  method  to  such  a 
proceeding.  The  wife,  through  absence  or  otherwise,  might 
have  no  knowledge  of  the  levy,  and  in  such  a  case  must 
the  execution  creditor  go  ahead  at  his  peril,  and  must  the 
purchaser  under  such  an  execution  sale  take  the  chances  of 
having  to  defend  an  action  which  the  wife  may  thereafter 
bring,  and  of  losing  the  property  if  the  debt  upon  which 
the  judgment  was  obtained  is  shown  not  to  have  l^een  a 
community  debt.  If  so  it  is  evident  that  real  estate  under 
such  circumstances  would  bring  but  a  very  small  propor- 
tion of  its  value. 

Or,  will  it  be  contended  that  upon  the  issuance  of  an 
execution,  and  its  levy  upon  community  real  estate,  the 
creditor  should  bring  a  suit  or  proceeding  in  aid  of  the 
execution  against  the  community,  to  establish  the  com- 
munity character  of  the  debt?  If  so,  he  might  as  well 
bring  the  action  originally  against  the  community,  and 
save  the  delay  and  expense  of  a  second  suit.  Any  objec- 
tion that  can  be  raised  to  joining  the  wife  in  the  suit  in 
the  first  instance,  in  an  action  upon  a  note  given  by  the 
husband  for  a  community  debt,  would  apply  with  equal 
force  to  a  subsequent  proceeding  against  the  wife  to  deter- 
mine the  community  character  of  that  same  debt,  in  the 
form  of  a  judgment  against  the  husband. 

Our  laws  relating  to  proceedings  against  husband  and 
wife  for  the  collection  of  debts  and  the  enforcement  of  ob- 
ligations are  yet  very  much  unsettled.  The  subject  is  a 
complicated  one,  with  innumerable  intricate  bearings,  and 
a  solution  thereof  compatible  with  the  business  interests  of 
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the  country,  and  at  the  same  time  affording  protection  to 
the  husband  and  wife  community,  is  of  the  greatest  im- 
portance. It  seems  to  me  the  decision  rendered  in  this 
case  strikes  hard  at  the  foundation  of  the  conimercial  in- 
tei'ests  of  the  people. 

There  are  many  questions  affecting  community  rights 
and  obligations  which  will  likely  be  presented  for  deter- 
mination, some  of  which  are  at  least  indirectly  involved  in 
this  action.  Can  a  creditor  in  enforcing  the  collection  of 
a  community  debt  proceed  against  the  property  of  the 
community  or  the  separate  property  of  either  of  its  mem- 
bers indiscriminately. 

In  Oregon  Improveinent  Co.  v.  SagyneUter^  4  AVash.  710 
(30  Pac.  Kep.  1068),  we  held  that  debts  contracted  by  the 
husband  b,tq  prima  facie  community  debts.  But  this  pre- 
sumption upon  a  negotiable  note  should  not  be  allowed  to 
grow  into  a  conclusive  one  as  against  the  wife,  in  whoseso- 
ever hands  it  may  be.  Although  if  in  the  hands  of  a  holder 
in  good  faith  without  notice  the  wife  would  probably  be 
concluded  as  to  all  defenses  going  to  a  misrepresentation  of 
the  consideration  therefor  by  the  party  originally  obtaining 
the  note,  as  this  should  follow  from  the  fact  that  the  hus- 
band had  the  right  to  create  the  debt  against  the  commu- 
nity for  community  purposes.  But  the  wife  must  certainly 
have  the  right  to  be  heard  upon  the  proposition  as  to  its 
being  a  community  debt  in  fact. 

The  rule  that  the  consideration  for  a  negotiable  note  can 
not  be  inquired  into  as  against  a  subsequent  holder  in  good 
faith  should  only  conclusively  operate  as  against  the  indi- 
vidual executing  the  note.  But  the  creditor  should  be  per- 
mitted to  show  that  it  is  a  community  debt,  and  when  that 
fact  is  established,  the  rule  should  operate  against  the  com- 
munity as  to  any  further  questions  going  to  the  considera- 
tion, for  it  can  then  be  said  that  the  community  executed 
it.     It  will  not  do  to  hold  that  the  presumption,  that  a 
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negotiable  note  executed  by  the  husband  creates  a  debt 
against  the  community,  is  an  absolute  one,  as  it  would  vest 
power  in  the  husband  to  indirectly  dispose  of  the  entire 
community  estate,  both  real  and  personal.  One  of  the 
main  pui*poses  of  the  law  is  to  prevent  this.  In  holding 
that  the  consideration  cannot  be  inquired  into  in  favor  of 
the  maker  against  a  subsequent  holder  in  good  faith,  the 
creditor  is  given  all  the  protection  that  the  common  law  gave 
him.  The  rule  was  invoked  for  his  benefit  and  to  further 
commercial  interests,  and  would  not  militate  against  a  rule 
permitting  him  to  establish  the  fact  that  there  was  another 
party  liable  upon  that  same  note  not  patent  upon  its  face. 
This  would  be  extending  the  doctrine,  instead  of  limiting 
it. 

The  decision  of  all  such  questions  affecting  the  commu- 
nity must  be  approached  with  great  care,  having  regard  for 
the  welfare  of  the  community,  and  for  the  commercial  in- 
terests of  the  people,  and  each  question  as  it  arises  must 
neces-sarily  be  considered  with  reference  to  its  bearing  upon 
others,  or  interminable  confusion  and  hardship  will  result. 
With  great  deference  to  the  straightforward,  apparently 
simple  holding  in  this  case,  it  seems  to  me  it  involves  much 
more  than  is  at  first  sight  visible.  I  think  the  plaintiff  in 
this  case  should  have  the  right  to  have  the  character  of  its 
claim  settled  in  this  action,  and  to  have  a  judgment  against 
all  the  parties  liable  thereon.  If  it  is  to  be  held  that  in 
this  state  a  note  executed  by  the  husband  is  conclusively 
his  separate  debt  only,  most  disastrous  consequences  will 
flow from.it,  as  the  great  bulk  of  the  property  held  in  the 
state  is  undoubtedly  community  property,  and  in  many 
cases,  as  in  this  one,  the  creditor  would  not  be  in  a  position 
to  sue  upon  the  original  debt.  The  commercial  value  of 
negotiable  paper  would  be  most  seriously  impaired  thereby. 
On  the  other  hand,  if  such  a  note  is  to  be  held  conclusively 
a  community  debt,  then  there  is  an  end  to  the  suppose<l 
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protection  afforded  the  wife  by  the  community  laws,  and  a 
long  stride  backward  has  been  taken  in  the  relations  of  hus- 
band and  wife. 

HoTT,  J.,  concurs. 


[  No.  859.    Decided  June  15,  1893.] 

Lottie  P.  Abbott,  Respondent^  v.  James  Wetherby, 
Administrator  of  the  Estate  of  George  F.  Ahbott^  de- 
ceased^ Appellant, 

COMMUNITY    PROPERTY  —  EARNINGS    OF    WIFE  —  GltT   BY  HL'SBAND 

TO  WIFE. 

Money  saved  by  a  wife  from  the  fands  given  her  by  her  husband 
for  household  expenses  does  not  thereby  lose  its  community  char- 
acter and  become  her  separate  property. 

A  statement  by  a  husband  that  his  wife  had  selected  certain  lots; 
that  she  had  always  worked  hard  and  earned  a  great  deal  of  money, 
and  that  he  intended  the  land  as  a  home  for  her,  cannot  be  con- 
strued as  creating  a  separate  estate  therein  by  gift,  when  the  land 
had  been  purchased  with  community  funds. 

Appeal  from  Superior  Courts  King  County. 

W,  Lair  Hill^  and  Gilliam  dk  Ilill^  for  appellant. 
Fred  IL  Peterson^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  Respondent  and  George  F.  Abbott 
were  married  in  the  State  of  Ohio,  in  1852,  and  have  ever 
since  lived  together  as  husband  and  wife  until  the  death  of 
Abbott  in  the  State  of  Washington,  in  1890.  At  the  time 
of  the  marriage  respondent  had  no  property,  at  least  the 
testimony  convinces  us  that  she  had  none  worthy  of  con- 
sideration; none  which  has  been  the  source  of  any  accumu- 
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lations.  As  husband  and  wife,  respondent  and  Abbott 
lived  together  in  several  different  states,  and  with  varying 
fortunes,  until  in  1883,  when  Abbott  came  to  Washington, 
respondent  following  in  due  coui*se  of  time,  since  which 
time  this  state  has  been  her  home,  and  was  the  home  of  her 
husband  until  he  died.  They  had  but  little  means  when 
they  came  to  Washington.  The  property  in  controversy 
consists  of  lots  5  and  6  in  block  1,  of  Burke^s  Second  Addi- 
tion to  the  city  of  Seattle.  On  July  2,  1883,  George  F. 
Abbott  took  a  bond  for  a  deed  from  Lyman  M.  Wood  for 
lot  6,  and  the  south  half  of  lot  5,  and  paid  thereon  sixty  dol- 
lars, the  price  agreed  to  be  paid  being  1^275,  the  remainder 
of  which  was  paid  in  small  payments.  A  deed  was  exe- 
cuted and  delivered  to  respondent  by  Lyman  M.  Wood 
and  wife  in  pursuance  of  this  bond  for  a  deed  on  the  28th 
day  of  April,  1887,  for  the  consideration  of  $450.  TTic 
north  half  of  lot  5  was  conveyed  to  George  F.  Abbott  by 
Lyman  M.  Wood  by  deed  dated  October  11,  1888,  express- 
ing a  consideration  of  8250.  August  22,  1889,  George  F. 
Abbott  and  respondent  executed  and  delivered  to  Cassa 
Osgood,  without  consideration,  a  deed  purporting  to  con- 
vey to  Mrs.  Osgood  the  last  described  tract,  under  an 
agi-eement  between  Mrs.  Abbott  and  Mi's.  Osgood  that  the 
latter  should  re-convey  this  land  to  the  former  without  con- 
sideration, whenever  the  former  should  request  it.  In  pur- 
suance of  this  arrangement  Mrs.  Osgood,  on  the  29th  day 
of  March,  1890,  re-conveyed  this  tract  to  respondent.  At 
the  time  of  the  delivery  of  the  deed  from  Mr.  and  Mrs.  Ab- 
bott to  Mrs.  Osgood,  Mrs.  Abbott  furnished  Mrs.  Osgood 
8100  to  pay  Mr.  Abbott  as  a  part  of  the  consideration. 
After  the  conveyance  of  lot  6  to  respondent,  she  and  her 
husband  deeded  to  the  First  Baptist  Church  a  poilion  of 
lot  6.  Afterward  the}^  entered  into  an  agreement  with 
the  First  Baptist  Church  to  exchange  for  the  property  in 
lot  6,  deeded  to  it,  lot  1,  in  block  6,  of  Jackson  Street  Ad- 
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dition  to  the  city  of  Seattle,  and  did  afteL*ward8  make  such 
exchange.  The  pi'operty  exchanged  with  the  church  under 
said  agi*eement,  and  which  constituted  the  consideration 
for  said  conveyance,  stood  in  the  name  of  George  F.  Ab- 
bott. In  July,  1888,  the  appellant  and  George  F.  Abbott 
entered  into  a  copartnership  as  contractors  and  builders, 
and  continued  in  that  relation  until  about  January,  1889. 
Being  unable  to  agree  upon  a  settlement  of  their  copart- 
nership affairs,  they  submitted  their  differences  to  arbitra- 
tion, which  resulted  in  a  judgment  in  favor  of  the  appellant 
and  against  Mr.  Abbott  in  the  sum  of  $350.63,  and  $14 
costs,  a  copy  of  which  judgment  was  filed  and  recorded  in 
the  oflSce  of  the  county  auditor  of  said  King  county,  and 
this  suit  was  instituted  by  respondent  against  the  appellant 
as  administrator  of  the  estate  of  the  said  George  F.  Abbott^ 
deceased,  to  prevent  him  from  administering  upon  the 
property  above  described,  and  to  remove  the  cloud  from 
the  title  to  said  land  which  she  alleges  the  recorded  judg- 
ment to  be;  so  that  it  will  be  seen  that  it  is  necessary  to 
determine  at  the  outset  whether  the  property  in  dispute  is 
community  property  or  the  separate  property  of  the  re- 
spondent. I 

The  debt  upon  which  the  judgment  was  based  was  con- 
tracted in  the  ordinary  course  of  the  husband's  business 
for  the  benefit  of  the  community,  and  is  therefore  a  com- 
munity debt.  Oregon  Improvement  Go.  v.  Sagmmster^  4 
Wash.  710  (30  Pac.  Rep.  1058).  Hence  if  the  property 
was  community  property  it  was  properly  listed  by  the  ad- 
ministrator, and  should  be  made  to  respond  to  the  com- 
munity debt. 

We  must  look  to  our  statutes  alone  to  determine  what 
constitutes  separate  property.  Sec.  1398,  Gen.  Stat.,  pro- 
vides what  property  is  the  separate  property  of  the  wife, 
viz.,  the  property  and  pecuniary  rights  of  every  married 
woman  at  the  time  of  her  marriage  and  afterwards  acquired 
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by  ^ft,  devise  or  inheritance,  with  the  issues  and  profits 
thereof.  Sec.  1399  provides  that  all  other  property  is 
community  property.  As  we  have  already  seen,  the  re- 
spondent had  none  of  this  property  at  the  time  of  her  mar- 
i-iage;  she  has  not  acquired  it  by  devise  or  inheritance,  and 
it  follows  that,  if  she  has  not  acquired  it  by  gift,  under  the 
provisions  of  §  1399  it  is  community  property.  We  are 
unable  to  find  anything  in  the  record  even  tending  to  sup- 
port a  conclusion  that  the  money  with  which  the  payment 
for  this  land  was  made  was  given  to  the  respondent  The 
husband  was  industrious  and  so  was  the  wife,  the  testimony 
showing  that  the  labor  of  both  contributed  to  the  fund 
with  which  this  property  was  purchased;  that  as  members 
of  the  community  they  were  both  working  for  the  interests 
of  the  community.  The  respondent's  idea  of  a  gift  is 
illustrated  by  her  testimony.  When  asked  how  she  ob- 
tained certain  money  which  she  claims  to  have  paid  for  the 
land,  she  replied: 

^'I  obtained  it  in  this  way:  He  would  give  me  money 
for  the  bouse,  and  whatever  was  over,  was  mine.  He  gave 
me  money  to  purchase  things;  I  used  to  spend  part  of 
what  he  gave  me,  and  the  rest  of  it  was  mine;  and  doing 
that,  I  very  soon  accumulated  money." 

This  surplus,  respondent  says,  she  loaned  to  her  husband 
when  he  was  in  need  of  a  little  ready  money,  and  as  he  did 
not  pay  it  back  to  her  she  takes  ci'edit  for  the  amount 
which  her  husband  paid  on  the  purchase  price  on  the  land 
in  question.  This  is,  to  say  the  least,  a  novel  and  ingeni- 
ous method  of  attempting  to  convert  community  property 
into  separate  property.  Counsel  for  the  respondent  seems 
to  think  that  his  client  is  entitled  to  great  credit  on  account 
of  her  economical  habits,  and  for  being  able  to  save  some- 
thing out  of  the  bountiful  provision  made  by  the  husband 
for  the  household  expenses;  and  no  doubt  she  should  have. 
if  the  economy  had  been  practiced  in  the  interests  of  the 


ABBOTT  V.  WETHERBY.  511 

June.  1893.]      Opinion  of  the  Court — Dunbar,  O.  J. 

community  which  was  furnishing  the  funds;  but  in  this  in- 
stance the  beneficiary  was  a  stranger  to  the  community; 
and  the  encouragement  of  a  practice  working  such  results 
might  lead  to  habits  of  economy  so  rigid  that  the  comfort 
of  the  community  would  be  a  consideration  secondary  to 
that  of  the  thrifty  condition  of  the  separate  estate.  Ordi- 
narily, it  would  seem  that  the  overplus  furnished  by  any 
particular  fund  to  meet  any  expenses  should  be  returned 
to  the  fund  which  furnished  it.  We  see  no  good  reason 
for  upsetting  this  well  established  principle  in  law  and  mor- 
als in  this  case.  So  far  as  the  transaction  with  Mrs.  Os- 
good, in  which  the  record  title  was  transferred  from  Abbott 
to  his  wife,  is  concerned,  the  same  principle  obtains.  It  was 
the  community  funds  which  were,  through  a  deception  prac- 
ticed on  Abbott,  paid  to  him,  and  which  it  may  be  fairly 
presumed  was  by  him  again  furnished  to  his  wife  to  meet 
the  current  expenses  of  the  community.  And,  according 
to  respondent's  own  testimony,  the  whole  object  of  that 
transaction  was  not  to  change  the  property  from  commu- 
nity to  separate  property,  but  to  get  it  into  such  a  condi- 
tion that  her  husband  could  not  dispose  of  it,  which  she 
feared  he  would  do,  and  by  so  doing  secure  it  for  the  use 
of  the  community.  This  is  the  theory  which  places  the  re- 
spondent in  the  most  favorable  light  in  her  dealings  with 
her  husband,  and  the  one  on  which  we  believe  she  acted. 

It  is  true  that  Abbott  stated  to  Mrs.  Woolen  and  Mrs. 
Osgood  that  his  wife  had  selected  these  lots,  and  that  she 
had  always  worked  hard  and  eai-ned  a  great  deal  of  money, 
and  that  he  intended  the  land  as  a  home  for  her;  but  such 
expressions  are  common  with  husbands  who  have  not  a 
thought  of  separate  property.  Most  husbands  are  consid- 
erate enough  of  their  wives  to  allow  them  to  make  a  selec- 
tion of  their  residence,  and  to  accord  to  them  the  credit  of 
having  worked  hard  and  helped  to  accumulate  what  they 
possess;  but  such  expressions  cannot  be  construed  either  as 
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a  gift,  in  the  sense  of  creating  a  separate  estate,  or  as  a 
payment  for  money  had  and  received.  Indeed  it  is  hard 
to  tell  what  the  theory  of  the  respondent  in  this  case  is, 
whether  her  claim  is  based  upon  a  gift,  or  upon  a  debt.  If 
upon  a  gift,  the  evidence  of  a  gift  must  be  clear,  and  it 
must  be  apparent  that  the  husband  intended  to  divest  the 
community  of  all  rights,  and  to  set  the  property  apart  to 
the  separate  use  of  the  wife.  Evans  v.  Oovington^  70  Ala. 
440.  If  upon  a  debt,  that  transaction  must  be  as  clearly 
proven. 

It  is,  however,  claimed  that  a  large  portion  of  the  funds 
wjiich  paid  for  these  lots  was  earned  by  the  wife,  and  that 
such  earnings  were  her  separate  property  under  the  pro- 
visions of  the  statute.  The  statute,  in  addition  to  the  prop- 
erty described  in  §  1398,  provides  a  way  in  which  a  married 
woman  can  obtain  separate  estate.  Section  1403  provides 
that  the  earnings  and  accumulations  of  the  wife  and  of  her 
minor  children  living  with  her,  or  in  her  custody,  while 
she  is  living  separate  from  her  husband,  are  the  separate 
property  of  the  wife.  It  is  true  that  §  1402  provides  that  the 
wife  may  receive  the  wages  of  her  personal  labor;  but  these 
sections  must  be  construed  together,  and  thus  construed  we 
must  conclude  that  her  earnings  only  become  her  separate 
property  while  she  is  living  separate  from  her  husband. 
Any  other  construction  would  render  meaningless  §  1403, 
for  if  §  1402  created  her  earnings  into  a  separate  estate  the 
enactment  of  §  1403  would  have  been  absolutely  useless,  as 
all  its  provisions  under  this  construction  are  embraced  in 
§1402.  And  the  same  reason  would  apply  to  §480,  Code 
Proc.  While  the  personal  earnings  of  a  wife  are  exempt, 
it  must  be  construed  to  be  a  statute  of  exemptions,  and  in 
no  sense  defines  separate  property.  The  statute  seems  to 
definitely  distinguish  the  rights  acquired  by  wives  who  are 
living  with  their  husbands,  from  the  rights  acquired  by 
wives  who  are  living  separate  from  their  husbands. 
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The  case  of  Carter  v.  Worthington^  2  South.  Rep.  616, 
which  IS  cited  and  relied  upon  by  respondent,  is  not  a  par- 
allel case  with  the  one  at  bar.  In  that  case  a  married  wo- 
man, who  had  been  conducting  a  millinery  establishment 
before  her  marriage,  continued  the  business  for  many  years 
after  marriage  with  her  husband's  consent,  and  took  a  con- 
veyance of  land  in  payment  of  an  account  for  goods  9old 
the  grantor.  Held^  That  such  goods  being  purchased  with 
the  profits  of  the  business  were  to  be  considered  as  accre- 
tions to  her  separate  estate,  which  had  already  accumulated, 
and  that  the  land  so  purchased  could  not  be  subjected  to 
the  payment  of  a  judgment  against  her  husband  on  a  debt 
incurred  before  the  sale  of  the  goods  to  the  grantor.  There 
is  no  question  of  accretions  from  respondent's  estate  here. 
There  was  in  reality  no  conducting  of  any  distinct  busi- 
ness, the  husband  and  wife  were  both  industrious  and 
both  no  doubt  added  something  by  their  labor  to  the  com- 
mon fund;  the  wife  sometimes  kept  boarders,  but  it  ap- 
pears that  the  house  and  supplies  were  furnished  by  money 
earned  by  the  husband.  They  were  both  doing  their  share; 
doing  what  is  common  for  husbands  and  wives  to  do  to  pros- 
per and  to  accumulate  a  competency  for  the  community.  It 
is  the  duty  of  each  spouse  to  contribute  his  or  her  industry, 
energy  and  intelligence  to  the  community;  and  it  would  en- 
courage a  sorry  state  of  affairs  in  our  domestic  relations, 
if  each  one  of  the  spouses  were  allowed,  as  seems  to  us  to 
be  attempted  in  this  case,  to  charge  the  community  with 
all  the  expenses  of  the  living  and  expenses  of  the  business, 
and  credit  the  separate  estate  with  the  gross  earnings. 

Oar  conclusion  is  that  the  property  listed  by  the  admin- 
istrator was  properly  listed  as  community  property;  and 
the  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded to  the  lower  couii:  with  instructions  to  dismiss  the 
same  at  respondent's  cost. 

HoYT,  Scott,  Stiles  and  Anders,  J  J.,  concur. 

38—6  WASH. 
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[No.  854.    Decided  June  16, 1893.] 

Samuel  Wolff,  Respondents  v.  M.  J.  Madden,  Joshua 

Green  et  aL ,  Appellants, 

PARTNERSHIP  —  LIABILITY   OF  INCOMING    PARTNER. 

An  incoming  partner,  in  the  absence  of  some  agreement  assum- 
ing past  indebtedness,  becomes  liable  only  for  the  future,  and  not 
for  the  preexisting,  debts  of  the  partnership. 

Appeal  from  Superior  Courts  Pierce  County, 

Strudwic'lc  cfe  Peters^  for  appellant  Joshua  Green. 

The  opinion  of  the  court  was  delivei-ed  by 

Dunbar,  C.  J. — It  is  not  necessary  for  us  to  notice  ap- 
pellant's objections  to  respondent's  contention  that  the 
relation  assumed  by  appellant  towards  the  Midland  Lumber 
Company  was  that  of  an  incoming  partner,  for  assuming, 
for  the  purposes  of  this  decision,  that  the  jury  correctly 
found  upon  that  proposition,  we  are  unable  to  find  anything 
in  the  record  which  would  bind  him  as  an  incoming  partner 
to  pay  debts  of  the  partnership  which  were  contracted  prior 
to  his  connection  with  the  partnership.  It  would  be  a 
useless  task  for  this  court  to  discuss  the  question  of  lia- 
bility by  "  holding  out, "  when  the  undisputed  testimony 
as  well  as  the  conceded  fact  is  that,  at  the  time  the  order 
was  given  the  Midland  Lumber  Company,  and  accepted  by 
it,  appellant  had  no  connection  whatever  with  said  com- 
pany,  and  there  is  no  proof  whatever  tending  to  show,  and 
none  oflfered  for  the  purpose  of  showing,  that  the  credit 
given  was  given  on  the  strength  of  appellant's  relation  to 
the  company,  for  the  order  was  given  on  the  company  on 
the  4th  day  of  December,  and  the  appellant  had  no  relation 
with  the  company  until  the  26th  day  of  January  following. 
And  none  of  the  witnesses  who  testified  in  relation  to  con- 
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versations  had  with  appellant  concerning  his  connection 
with  the  company  fixed  the  time  for  such  conversation 
prior  to  that  time.  Considered,  then,  as  an  incoming  pait- 
ner,  is  he  responsible  for  preexisting  debts  of  the  company  'i 
It  is  a  universally  conceded  doctrine  that  when  a  new 
member  is  admitted  to  a  firm  he  becomes  one  of  the  firm 
for  the  future  and  not  for  the  past.  There  is  not  only  no 
presumption  that  the  incoming  partner  assumes  preexisting 
debts,  but  the  presumption  is  that  he  does  not.  Without 
citing  authorities,  which  are  uniform  on  this  subject,  the 
rule  seems  to  be  briefly  and  concisely  stated  by  1  Lindley 
on  Partnerships,  p.  208,  as  follows: 

^^In  order  to  render  an  incoming  partner  liable  to  the 
creditors  of  the  old  firm  there  must  be  some  agreement, 
express  or  tacit,  to  that  effect  entered  into  between  him 
and  the  creditors,  and  founded  on  some  sufficient  consider- 
ation. If  there  be  any  such  agreement  the  incoming  part- 
ner will  be  bound  by  it,  but  his  liabilities  in  respect  of  the 
old  debts  will  attach  by  virtue  of  the  new  agreement  and 
not  by  reason  of  his  having  become  a  partner. ' ' 

In  this  case  there  is  no  showing  of  anything  that  was 
said  or  done  by  appellant  that  could  reasonably  be  con- 
strued  into  a  promise  to  become  liable  for  the  debt  sued 
upon.  The  testimony  of  himself  and  the  creditors  proves 
no  more  than  that  appellant,  as  manager  for  the  company, 
recognized  the  company's  indebtedness.  He  could  do  no 
less  than  this,  as  it  was  a  fact  of  which  he  was  no  doubt 
cognizant,  but  this  is  a  different  proposition  entirely  from 
acknowledging  his  personal  liability,  and  even  if  there 
could  be  any  such  construction  placed  upon  his  acts  or 
words  there  is  no  showing  of,  or  attempt  to  show,  any  con- 
sideration for  the  promise.  In  our  judgment  the  testimony 
offered  by  plaintiff  was  utterly  insufficient  to  sustain  the 
judgment,  and  defendant's  motion  for  a  non-suit  should 
have  been  granted. 
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With  this  view  of  the  case  it  is  not  necessary  to  discuss 
the  errors  alleged  in  the  admission  of  testimony,  and  in 
giving  and  refusing  instructions.  The  judgment  is  re- 
versed, and  the  cause  remanded  to  the  lower  court  with 
instructions  to  grant  defendant's  motion  for  a  non-suit  as 
prayed  for. 

Stiles,  Hoyt,  Scott  and  Anders,  JJ.,  concur. 


[  No.  813.    Decided  June  20, 1893.] 

Moses  Hyman  et  al,^  Appellants^  v.  A.  L.  Barmon  et  al.^ 

Respondents. 

ASSIGNMENT  FOR   BENEFIT   OF  CREDITORS  —  PREFERENCE  — NOTICE 
OF  FRAUDULENT  INTENT  —  ATTORNEY  AND  CLIENT. 

Where  a  debtor  In  failing  circumstances  confesses  judgment  iu 
favor  of  certain  creditors,  who  have  knowledge  of  his  condition, 
after  the  intention  to  make  an  assignment  had  been  fully  formed  in 
his  mind,  and  follows  the  confessions  of  judgment  with  an  assign- 
ment for  the  benefit  of  creditors,  such  judgment  liens  are  voidable, 
and  the  assignee,  or  a  receiver  appointed  by  the  court,  is  entitled 
to  the  possession  of  all  the  debtor's  property  for  the  purpose  of 
making  pro  rata  distribution  among  all  the  bona  fide  creditors. 

A  creditor  is  chargeable  with  the  knowledge  of  his  attorney  that 
a  debtor  intends  to  make  an  assignment  at  the  time  he  confesses 
judgment  in  favor  of  the  creditor. 

Appeal  from  Superior  Cotirt^  Spokcme  County. 

Forster  <&  Wakefidd^  for  appellants. 

Turner^  Graves  c6  McKinstry^  and  Jones^  Voarhees  cfe 
Stephens^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — In  several  recent  cases  this  court  has  coo- 
strued  the  act  of  1890,  to  secure  to  creditors  the  benefit  of 
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estates  of  insolvent  debtors,  to  be  an  insolvent  law,  and 
one  of  the  principal  reasons  for  that  construction,  as 
against  the  holding  that  it  was  a  mere  regulation  of  com- 
mon law  assignments,  is  that  it  contains  a  provision 
whereby  a  debtor  may  be  absolutely  discharged  of  all  his 
debts.  For  this  reason,  if  for  no  other,  many  cases  arising 
under  statutory  provisions  similar  to  that  in  our  law,  which 
provide  that  every  assignment  for  the  benefit  of  creditors 
shall  be  void  unless  it  be  made  for  the  benefit  of  all  cred- 
itors alike,  have  no  application,  because  they  merely  regu- 
late the  disposal  of  the  debtor's  property,  but  do  not 
discharge  him.  Cro%%  v.  Carstens  (Ohio),  31  N.  E.  Rep. 
506.  Measured  by  this  statute,  wherever  there  has  been 
an  assignment  in  which  the  debtor  has  sought  to  bring 
himself  within  the  provisions  of  this  act,  the  first  duty  of 
the  court,  in  cases  like  the  present,  is  to  determine  whether 
there  has  been  an  assignment,  and  whether  the  conveyances 
previously  made  by  the  assignor  to  his  creditors  were 
made  for  the  purpose  of  avoiding  the  requirement  of  this 
law  that  all  his  property  be  distributed  ratably  among  his 
creditoi*s.  Judged  by  this  rule,  and  by  the  decision  of 
this  court  in  Benham  v,  Ilavi^  5  Wash.  128  (31  Pac.  Rep. 
459),  which  the  respondents  invoke  in  their  behalf,  we  find 
it  admitted  that  there  has  been  an  assignment,  and  we  also 
find  that  the  several  confessions  of  judgment  were  made 
by  Barmon  after  the  intention  had  been  fully  formed  in 
hiis  mind  to  make  an  assignment,  and  for  the  purpose  of 
preferring  sundry  creditors,  several  of  whom  were  his  im- 
mediate relatives.  It  was  testified  that  shortly  before  the 
judgments  were  confessed  the  respondent  told  a  witness 
that  if  any  of  his  creditors  pushed  him  he  should  certainly 
make  an  assignment  in  order  that  all  might  share  alike. 
Barmon  does  not  deny  this,  and  even  if  he  did,  his  denial 
would  have  but  very  little  weight  with  us  since  from  the 
record  in  the  case  we  find  him  to  be  a  witness  wholly  un- 
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worthy  of  (relief  in  any  matter  which  is  not  an  admission 
against  himself.  We  shall  not  pursue  the  evidence  further 
upon  this  point.  There  is  abundance  of  it  to  establish  a 
very  strong  presumption  that  Barmon's  intention  in  mak- 
ing his  statements  to  the  attorney  of  appellants  was  simply 
to  firain  time  within  which  he  could  enable  the  creditors  for 
whom  he  confessed  judgment  to  prefer  themselves,  and 
follow  the  matter  up  with  his  voluntary  assignment. 

In  this  state  of  facts,  following  the  leading  authority 
cited  by  the  respondents  themselves,  Preston  v.  Spaidding, 
120  111.  208  (10  N.  E.  Rep.  903),  we  think  we  are  justified 
in  holding  these  judgment  liens  void,  although  admitting 
that  it  is  not  clearly  shown  that  the  judgment  creditors 
had  notice  of  the  intended  assiornment.  When  courts  ffo 
outside  of  the  limits  of  a  deed  of  assignment  to  bring  in 
property  transferred  before  the  date  of  the  deed,  it  is  upon 
the  theory  that  the  law  will  not  permit  an  insolvent  debtor 
who  has  determined  to  apply  for  the  benefit  of  the  act,  by 
subterfuge,  to  violate  the  positive  provisions  of  the  first 
section,  which  denounces  preferences.  In  some  jurisdic- 
tions the  statute  has  been  so  construed  as  to  avoid  both  the 
preferential  conveyance  and  the  assignment;  i)ut  the  better 
rule,  and  the  one  we  have  adopted,  is  to  let  the  beneficial, 
lawful  act  stand,  and  avoid  those  which  are  unlawful. 
Now,  if  it  is  unlawful  for  the  debtor  to  contrive  a  fraudu- 
lent scheme  by  which  one  creditor  may  be  paid  in  full 
and  another  be  left  to  share  in  the  depleted  estate,  it  must 
be  unlawful  for  the  creditors  who  are  preferred  to  take 
the  benefit  of  his  action.  Where  no  assignment  is  made 
the  debtor  is  not  discharged  from  his  other  debts;  and 
where  security  is  given  without  contemplation  of  an  as- 
signment, there  is  no  contrivance  or  scheme  to  evade  the 
law,  and  therefore  no  violation  of  it.  But  to  hold  that  a 
debtor  owing  fifteen  thousand  doUai's  of  assets,  may  delib- 
erately create  a  trust  or  charge  upon  ten  thousand  in  favor 
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of  that  mach  of  his  indebtedness,  and  then,  with  the  I'e- 
maining  five  thousand,  go  into  the  superior  court  and  be 
discharged  from  all  further  liability,  would  be  to  render 
this  statute  worthless.  The  complete  dominion  of  a  debtor 
over  his  property  continues  so  long  as  he  is  managing  and 
disposing  of  it  in  good  faith;  but  when  he  begins  to  deal 
fraudulently  with  it,  creditors  may  seize  it  by  attachment, 
or  if  he  brings  it  within  the  reach  of  the  courts  by  an  as- 
signment, equity  will  seize  the  whole  of  it,  and  avoid  his 
fraudulent  acts.  Holt  v.  Bancroft^  30  Ala.  193;  Pi^eston 
V.  Spaulding^  8uj>ra;  First  National  Bank  v,  Bard^  13  N. 
Y.  Supp.  688;  Ahegg  v.  Schwab,  7  N.  Y.  Supp.  46;  Back- 
ham^.  Sleeper,  66  Wis.  68  (27  N.  W.  Rep.  409);  Berry  v. 
Outts,  42  Me.  445;  Sartwell  v.  North,  144  Mass.  188  (10 
N.  E.  Rep.  824). 

It  may  be  doubted  whether  those  of  Barmorfs  creditors 
who  were  not  his  relatives  actually  knew  anything  about 
his  intention  to  make  an  assignment  at  the  time  they  put 
their  claims  into  the  hands  of  their  attorneys  for  prosecu- 
tion, but  the  fact  is  that  those  attorneys  had  been  the  at- 
torneys for  Barmon,  and  were  consulted  by  him  in  reference 
to  his  indebtedness  to  plaintiffs  in  this  case  when  they 
were  seeking  to  obtain  from  him  a  showing  from  his  books 
as  to  his  condition.  They  knew  that  he  could  not  pay  his 
debts,  and  that  he  was  being  pressed  on  all  sides.  In  this 
condition  of  things  six  different  claims  all  came  into  their 
hands  about  the  same  time  for  prosecution  against  Barmon. 
Suits  were  commenced,  and  without  any  solicitation  on  the 
part  of  the  attorneys  Barmon  proposed  to  confess  judg- 
ment in  favor  of  each  creditor.  Six  entirely  separate  and 
independent  creditors  at  the  same  time  proceeded  to  the 
same  law  oflSce,  and  directed  suits  to  be  commenced;  and 
those  suits  were  barely  commenced  when  the  debtor  volun- 
tarily proposed  to  confess  judgments,  which  judgments 
were  more  than  sufficient  to  cover  every  dollar's  worth  of 
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property  which  he  had,  and  execution  at  once  followed. 
While  things  were  in  this  condition,  the  debtor,  without 
any  property  whatever  which  was  not  already  in  the  hands 
of  the  sheriff,  employed  other  attorneys  to  prepare  and  file 
for  him  a  general  assignment.  Three  of  the  preferred 
creditors  were  relatives,  one  of  them  a  sister,  and  two 
brothers-in-law.  In  addition  to  which  the  brother  and 
father  of  the  insolvent  had  been  preferred  by  the  delivery 
of  specific  property  about  the  same  time. 

In  Kellogg  v.  Root^  23  Fed.  Eep.  525,  it  was  held  that 
when  an  insolvent,  at  his  own  instance  and  convenience, 
voluntarily  gave  some  of  his  creditors  security  it  was  at 
once  a  suspicions  circumstance,  and  if  followed  within  a 
short  time  by  an  assignment,  the  conclusion  would  be  jus- 
tified, in  the  absence  of  other  controlling  circumstances, 
that  both  were  contemplated,  and  should  l)e  deemed  in  law 
one  transaction,  and  such  securities  held  void. 

The  knowledge  of  attorneys  in  such  a  case  is  the  knowl- 
edge of  the  clients.  SartwM  v.  Norths  ^upra:  Rogers  v. 
Palmer,  102  U.  S.  263. 

The  judgment  of  the  superior  court  w^as  erroneous  and 
must  be  reversed.  The  judgment  of  the  court  will  be  that 
the  appellant  recover  the  costs  of  this  action  from  the  re- 
spondents, and  that  the  proceeds  of  Barmon's  estate  now 
in  the  hands  of  the  receiver,  after  paying  the  costs  of  the 
receivership,  be  distributed  pro  rata  among  such  of  his 
hona  fide  creditors  as  may  establish  their  claims  to  the 
satisfaction  of  the  court.  The  assignee  not  having  quali- 
fied makes  this  course  proper.     So  ordered. 

Dunbar,  C.  J.,  and  Hoyt  and  Anders,  JJ.,  concur. 

Scott,  J. ,  concurs  in  the  result. 
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[  No.  822.    Decided  June  20, 1803.] 

The  Si'OKANE  Street  Railmay  Company,  Appellant^  v. 
The  City  of  Spokane  Falls,  Charles  F.  Clough,  M. 
M.  Swingler  and  City  Park  Transit  Company,  Re- 
spondents. 

3IUNICIPAL    CORPORATIONS— franchise    FOR    STREET    RAILWAY  — 
estoppel — UNAUTHORIZED  TRACKS — ABATEMENT  AS  NUISANCE. 

Where  a  street  railway  company,  under  an  ordinance  granting 
it  a  right  to  lay  tracks  in  certain  streets,  lays  and  operates  in  con- 
nection with  such  system  a  track  upon  a  street  not  named  in  its 
franchise,  the  city  is  estopped  to  interfere  therewith,  when  it  had 
knowledge  thereof  through  its  officers,  the  tracks,  in  fact,  being 
laid  under  the  direction  of  its  superintendent  of  streets,  and  the 
company  had,  for  several  years,  operated  its  railway  thereon  with- 
out objection,  and  paid  taxes  assessed  upon  the  property  by  the 
city. 

Where  a  street  railway  company  holds  a  franchise  to  operate  a 
cable  railway  upon  certain  streets,  through  compliance  with  the 
absolute  conditions  contained  in  the  grant,  but  operates  a  horse 
railway  instead  of  a  cable  railway  upon  one  of  the  streets,  the 
proper  course  for  the  city  is,  not  to  abate  such  horse  railway  as  a 
nuisance,  but  to  take  such  legal  proceedings  as  will  compel  the 
operation  of  the  road  by  cable  instead  of  by  horses. 

Although  a  street  railway  track  constructed  without  authority 
may  be  technically  a  nuisance,  yet  where  there  is  no  general  law  of 
the  city  declaring  such  railway  a  nuisance  and  authorizing  its 
abatement,  the  city  it»  not  authorized,  under  a  charter  provision 
empowering  it  "to  cause  any  nuisance  to  be  abated/'  to  tear  up 
such  street  railway  track.. 

Appeal  from  Superior  Cour^t^  Spokane  County. 

Turner  dk  Grave^^  and  F.  T,  Post^  for  appellant. 
P,  F.  Quinn^  and  TT.  C.  Jones^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  appellant  brought  an  action  against  the 
respondents  to  prohibit  them  from   interfering  with  its 
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street  railway  upon  Division  street  in  the  city  of  Spokane 
Falls,  and  the  court  below  sustained  a  demurrer  to  the 
complaint,  and  dismissed  the  action.  To  sustain  its  right 
to  an  injunction,  the  plaintiff  showed  that  on  the  lOth  day 
of  June,  1886,  the  city  of  Spokane  Falls,  by  an  ordinance 
of  that  date,  granted  to  its  assignors  the  right  to  lay  down, 
maintain  and  operate  a  street  railroad  upon  certain  streets, 
which  were  named,  of  which  Division  street  was  not  one, 
but  in  building  its  road  it  laid  down  a  portion  of  its  track 
on  Division  street  and  used  and  operated  the  same  as  a 
portion  of  its  system  from  some  time  in  1887  to  the  time 
of  the  commencement  of  the  action,  in  1890.  The  track 
on  Division  street  was  laid  under  the  dii'ection  of  the  super- 
intendent of  streets  of  the  city,  and  was  assessed  for  mu- 
nicipal taxes  for  each  year  thereafter.  On  March  14, 1889, 
the  Spokane  Cable  Railway  Company  obtained  a  similar 
franchise  from  the  city  for  the  construction,  operation  and 
maintenance  of  a  cable  railway  or  railways  upon  sundry 
streets,  among  which  was  Division  street.  Among  the 
terms  of  this  second  ordinance  was  one  which  provided 
that  the  grantee  therein  should  have  completed  and  in  oper- 
ation, within  the  city  limits  of  Spokane  Falls,  at  least  two 
miles  of  road  within  six  months  from  the  passage  of  the 
ordinance,  it  being  understood  that  the  two  miles  to  be 
completed  as  aforesaid  might  embrace  that  part  of  a  road 
already  commenced  under  the  authority  of  a  third  ordi- 
nance running  to  J.  M.  Thompson,*  or  his  assigns,  passed 
June  7,  1888.  It  was  alleged  in  the  complaint  that  the 
Spokane  Cable  Railway  Company  had  in  part  complied 
with  the  terms  of  its  ordinance  by  the  laying  down  of  cer- 
tain rails,  one  line  of  which  was  on  the  outside  of  each  of 
the  rails  of  plaintiff  company's  original  track,  this  having 
been  done  by  agreement  between  the  two  companies. 
Subsequently,  and  before  the  commencement  of  this  action, 
the  Spokane  Cable  Railway  Company  had  sold  and  as- 
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signed  to  the  appellant  all  of  its  rights  under  the  ordi- 
nances granting  to  it  authority  to  maintain  a  cable  railway 
in  Division  street.  The  Spokane  Cable  Railway  Company 
had  also  before  this  time  complied  with  that  portion  of  its 
ordinance  requiring  it  to  have  at  least  two  miles  of  its  road 
completed  within  six  months  from  the  passage  of  the  ordi- 
nance. 

Under  these  circumstances,  the  city  council,  on  the  18th 
day  of  June,  1890,  passed  a  resolution  requiring  the  plaint- 
iff to  tear  up  all  of  its  rails  on  Division  street  and  cease  op- 
erating its  line  of  street  railway  upon  said  street,  and 
directed  the  respondent  Swingler,  as  superintendent  of 
streets,  in  case  the  command  of  the  resolution  was  not 
obeyed,  to  tear  up  the  rails.  And  the  further  allegation 
is  made  that  this  action  of  the  city  was  taken  at  the  in- 
stance of  the  respondent,  the  City  Park  Transit  Company, 
w^hich  was  claiming  some  right  to  construct  a  street  rail- 
way on  Division  street  upon  the  same  portion  of  the  street 
occupied  by  the  appellant's  railway,  and  that  this  action  was 
to  enai)le  it  to  occupy  the  street  with  its  railroad.  The 
supplemental  complaint  showed  that,  notwithstanding  a 
restraining  order  issued  by  the  superior  court,  the  respond- 
ents had  disobeyed  the  order  and  destroyed  a  portion  of 
the  appellant's  track;  that  the  police  officers  of  the  city  had 
protected  the  City  Park  Transit  Company,  its  agents  and 
servants,  in  laying  down  its  track  in  place  of  appellant's 
thus  torn  up,  and  that  other  portions  of  the  track  of  the 
appellant  were  still  intact,  the  respondents,  however,  threat- 
ening to  dispose  of  that  in  like  manner. 

In  the  face  of  a  general  demurrer  we  are  required  only 
to  look  at  the  complaint  to  see  whether  or  not  it  states  any 
ground  of  action  upon  its  face.  In  our  opinion  there  is  at 
least  one  good  cause  stated. 

1.  It  is  a  rule  that  obstructions  of  this  kind  acquire  no 
legality  from  the  fact  that  they  are  put  in  place  and  op- 
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erated  without  interference,  and  that  mere  time  does  not 
cure  their  illegal  character;  but  in  the  case  of  a  quasi 
public  institution,  like  a  railroad  or  street  railroad,  there 
are  some  exceptions  to  this  rule.  A  municipal  corporation 
should  not  be  permitted  to  stsind  by  and  see  large  amounts 
of  money  invested  in  enterprises  of  this  sort  by  persons 
who  act  under  the  mistaken  view  that  they  have  legal 
authority.  In  this  case  the  appellant  had  authority  by 
ordinance  to  lay  down  a  street  railroad  upon  a  number  of 
streets;  it  mistook  its  rights  and  placed  a  part  of  its  track 
in  a  place  not  designated  in  the  ordinance.  Technically, 
it  had  no  right  to  put  its  track  where  it  did,  but  the  com- 
plaint shows  that  the  municipal  officers,  from  the  mayor 
down,  and  including  the  superintendent  of  streets,  knew 
that  the  track  was  being  laid  on  Division  street,  and  no  ob- 
jection was  made,  and  the  superintendent  of  streets  himself 
directed  the  method  of  laying  the  track  upon  that  street. 
Subsequently  the  road  was  put  in  operation,  and  continued 
to  be  used  for  upwards  of  two  years,  during  which  time 
the  corporation  made  no  objection,  and  from  year  to  year 
levied  and  collected  taxes  upon  this  very  property,  and  up 
to  this  time,  so  far  as  the  complaint  shows,  no  objection 
has  been  made  to  the  operation  of  a  street  railroad  upon 
Division  street.  The  only  interference  which  has  been 
undertaken  is  not  one  for  the  purpose  of  clearing  the  street 
of  an  obstruction,  but  one  to  enable  another  street  railroad 
company  to  lay  down  and  maintain  a  track  in  the  same 
place. 

There  are  two  cases  which  seem  to  sustain  the  view  that 
such  circumstances  would  estop  a  city  from  claiming  that 
the  right  to  maintain  a  street  railroad  on  Division  street 
was  not  properly  authorized  by  it.  See  Chicdffo^  ete.^  R.  R, 
Co.  V.  City  of  Joliet^  79  111.  26;  Chicago^  etc,^  R.  R,  Co,  v. 
People^  91  111.  251.  It  may  be  said  that  the  lime  which 
had  elapsed  in  those  cases  was  far  greater  than  in  this  case. 
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but  it  will  be  noticed  that  in  both  the  payment  of  taxes 
was  a  ground  upon  which  the  estoppel  was  held  to  apply. 
The  assessment  of  taxes  is  a  deliberate  and  formal  matter, 
and  there  is  no  I'eason  why  an  estoppel  should  not  grow 
out  of  one  assessment  as  well  as  many. 

The  principal  point  urged  by  respondent  under  this  head 
is,  that  the  city  charter  provided  that  contracts  should  be 
made  only  by  ordinance,  and  that,  inasmuch  as  a  street 
railroad  franchise  is  in  the  nature  of  a  contract,  the  right 
to  maintain  its  track  could  arise  in  no  other  way  than  by 
express  provision  of  an  ordinance.  Charter  of  1886,  §85. 
But  it  is  evident  from  the  reading  of  that  entire  section 
that  the  contracts  there  intended  are  those  which  would 
bind  the  city  to  the  payment  of  money.  The  general  rule 
would,  of  course,  be  that  franchises  of  this  kind  could  not 
be  acquired  except  by  the  action  of  the  corporation,  which 
must  be  taken  by  ordinance,  but  the  statute  in  question 
does  not  prohibit  the  courts  from  declaring  an  estoppel 
against  the  city  in  other  matters  in  the  same  manner  that 
they  would  as  against  private  persons. 

2.  The  appellant,  we  think,  had  succeeded  to  whatever 
rights  the  Spokane  Cable  Railway  Company  had  under 
ordinance  numbered  254,  which  authorized  the  maintenance 
of  a  cable  railway  on  Division  street.  But  it  is  said,  by 
the  respondents,  that  the  rails  laid  by  the  latter  company 
were  only  a  sham,  and  intended  to  preempt  the  right  to 
maintain  a  railroad  in  that  place  without  a  compliance  with 
the  ordinance;  that  is,  that  it  was  endeavoring  by  laying 
rails  which  could  only  be  used  for  a  horse  railroad  to  keep 
itself  in  a  position  to  take  advantage  of  its  franchise  when- 
ever it  saw  tit.  The  weakness  of  this  objection  is,  that  the 
complaint  alleges  that  the  Spokane  Cable  Railway  Com- 
pany had  complied  with  the  only  absolute  condition  there 
i^as  in  the  ordinance,  and  had  in  operation  two  miles  or 
more  of  cable  railway  within  six  months  from  the  date  of 
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the  ordinance.  And  there  are  further  allegations  going  to 
show  that  the  laying  down  of  the  rails,  as  they  were  laid, 
was  for  the  purpose  of  indicating  the  future  intention  of 
the  company  to  occupy  the  street,  and,  as  quickly  as  was 
reasonably  possible,  to  change  the  horse  railroad  into  a 
cable  railroad. 

But  even  if  these  allegations  were  not  a  sufficient  bar  to 
the  city's  action,  the  mere  fact  that  the  grantee  of  a  fran- 
chise to  lay  and  maintain  a  cable  railway  should  lay  down 
a  street  railway  not  adapted  to  the  use  of  a  cable,  but  only 
adapted  to  use  by  means  of  horses,  would  not  conntitute 
the  horse  railway  a  nuisance  which  could  be  abated  by 
the  municipal  corporation  at  its  pleasure.  In  such  a  case 
the  only  proper  course  would  be  for  the  city  to  take  such 
proceedings  as  would  result  in  compelling  the  operation  of 
the  road  by  cable  instead  of  by  horses.  A  franchise  of  this 
kind  is  a  contract  which  it  does  not  lie  in  the  power  of  either 
party  to  abrogate  by  such  summary  measures  as  were  taken 
in  this  case. 

3.  The  charter  of  the  city  of  Spokane,  §14,  authorized 
it  *Ho  cause  any  nuisance  to  be  abatecL"  It  may  be  con- 
ceded that  this  clause  of  the  charter  would  permit  the  tear- 
ing up  of  a  street  railroad  track  in  the  manner  adopted  in 
this  case,  if  the  city  had  put  itself  in  a  position  to  do  so. 
It  was  held  by  this  court  in  Baxter  v.  Seattle^  3  Wash.  353 
(28  Pac.  Rep.  537),  that  the  provisions  authorizing  a  citj' 
to  prohibit  the  erection  within  any  prescribed  limits  of  any 
building  constructed  of  other  materials  than  brick,  mortar, 
stone  and  iron,  and  to  provide  for  the  removal  of  the  same, 
were  sufficient  to  justify  a  general  ordinance  prohibiting 
the  erection  of  such  buildings,  and  to  authorize  their  sum- 
mary removal  by  the  street  commissioner  under  the  direc- 
tion of  the  council;  but  in  that  case  there  was  an  ordinance 
declaring  such  structures  to  be  nuisances,  and  that  they 
might  be  thus  removed.     But  in  this  case,  so  far  as  the 
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complaint  shows,  there  appears  to  have  been  no  ordinance 
at  alL  The  city  had  not  acted  in  the  matter.  There  was 
a  resolution  passed  by  the  council,  but  that  i*esoIution  was 
a  mere  special  direction  in  this  particular  case.  The  law 
contemplates  that  in  all  such  cases  there  shall  be  a  general 
ordinance  which  shall  be  a  law  of  the  city  which  it  is  bound 
to  follow  as  much  as  the  people  are  bound  to  obey.  In  the 
absence  of  an  ordinance  regulating  such  matters  the  city 
should  have  resorted  to  legal  proceedings,  and  not  taken  in 
its  own  hands  by  force  the  execution  of  the  decree  against 
a  party  who  had  no  legal  notice  of  the  pendency  of  the 
matter.  It  is  very  questionable  whether,  in  any  such  case, 
where  there  is  a  doubt  as  to  whether  or  not  there  may  not 
be  existing  rights  in  the  person'  whose  property  is  sought 
to  be  destroyed,  the  municipal  corporation  should  proceed 
with  its  destruction  without  resort  to  a  tribunal,  which  may 
determine  the  right  of  the  matter.  This  was  the  course 
taken  in  Mo(yre  v.  Walla  Walla,  2  Wash.  T.  184  (2  Pac.  Rep. 
187).  While  a  well  constructed  street  railroad  may  be  a 
technical  nuisance,  if  unauthorized,  it  is  not  dangerous  to 
either  life,  health  or  property,  and  so  long  as  the  courts  are 
open  to  the  determination  of  such  controversies,  there  is  no 
call  for  violence  or  any  manner  of  arbitrary  or  oppressive 
action. 

Judgment  reversed,  and  cause  remanded,  with  direction 
to  overrule  the  demurrer. 

Dunbar,  C.  J. ,  and  Hoyt  and  Anders,  JJ.  ,  concur. 
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[No.  845.    Decided  June  20, 1893.] 

Herbert  Adams  and  Daniel  Fairfield,  Appdlants^ 
V.  Alfred  L.  Black,  Respondent, 

COMMUNITY  REALTY  — DEED  OP  HUSBAND  —  WHAT  TITLE  PASSES. 

Where  husband  aud  wife  are  living  together,  a  deed  executed  by 
the  husband  alone  will  pass  no  interest  in  community  real  estate, 
although  the  husband  may  have  represented  himself  as  a  single 
man,  and  have  so  recited  in  the  deed. 

Appeal  from  Superior  Cou7%  Jefferson  County. 

Carroll  cfe  Rohde^  for  appellants. 
Black  {&  Learning^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  action  to  quiet  title  to  the 
land  in  controversy.  The  testimony  shows  the  common 
source  of  title  to  be  the  deed  from  Christopher  and  Minnie 
A.  Semon  to  George  Semon,  dated  December  26,  1887. 
On  the  4th  day  of  February,  1888,  said  George  Semon. 
representing  himself  to  be  a  single  man,  which  representa- 
tion was  also  made  in  the  deed,  executed  and  delivered  to 
Thomas  J.  Corrigan  a  warranty  deed  of  said  property.  It 
is  stipulated,  however,  that  at  the  time  of  the  execution  of 
the  deed  to  Corrigan  the  said  George  Semon  was  in  reality 
a  married  man,  living  with  his  wife.  The  stipulation  in 
that  respect  is  as  follows: 

''That  on  or  about  September  15,  1886,  said  George 
Semon  and  Ella  Semon  were  united  in  marriage,  and  from 
and  after  said  date  have  been  husband  and  wife,  and  at  all 
times  have  resided  together  as  such,  and  now  are  so  exist- 
ing together." 

On  February  6,  1888,  Corrigan  conveyed  the  land  in 
controversy  by  warranty  deed  to  appellants,  and  on  March 
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10,  1890,  George  Semon  and  Ella  Semon,  his  wife,  con- 
veyed the  same  land  by  general  warranty  deed  to  the  re- 
spondent. Respondent  answered  denying  appellant's  title, 
and  alleged  affirmatively  that  the  deed  from  Semon  to  Cor- 
rigan  and  the  deed  from  Corrigan  to  appellants  constituted 
a  cloud  upon  his  title,  and  prayed  that  he  be  adjudged  the 
owner.  On  the  hearing  of  the  cause  the  court  adjudged 
the  deed  from  Semon  to  Corrigan  to  be  a  nullity,  and  that 
the  deed  from  Corrigan  to  appellants  conveyed  no  interest 
in  the  land  sought  to  be  conveyed,  and  adjudged  that  the 
respondent  Black  was  seized  of  the  title  and  possession  of 
the  premises  described. 

The  appellant's  contention  in  this  case,  it  seems  to  us,  is 
based  upon  a  misconception  of  what  this  court  decided  in 
SadW  V,  Meaz,  5  Wash.  182  (31  Pac.  Rep.  630).  It  was 
not  there  decided  that  the  legal  title  to  community  real  es- 
tate does  not  repose  in  the  community,  but  in  that  spouse 
who  is  named  in  the  title  deed  as  grantee,  and  that  the 
wife's  interest  is  only  an  equitable  interest,  without  notice 
or  knowledge  of  which  a  purchaser  from  the  husband  hold- 
ing the  legal  title  would  acquire  the  entire  estate,  legal  and 
equitable  as  well.  That  seems  to  have  been  the  view  ex- 
pressed by  the  writer  of  the  opinion,  but  it  was  not  con- 
curred in  by  a  majority  of  the  court,  and  has  never  been 
enunciated  as  the  opinion  of  this  court.  The  judgment  in 
that  case  was  affirmed  by  two  members  of  this  court  ex- 
pressly on  the  ground  of  estoppel,  and  by  one  member  on 
the  ground  that  the  statute  in  relation  to  the  disposal  of 
community  property  does  not  apply,  so  far  as  the  public 
having  no  knowledge  of  the  legal  relation  of  husband  and 
wife  are  concerned,  where  the  community  relation  is  con- 
cealed,'* or  where  there  has  been  no  such  assertion  of  their 
rights  by  either  of  the  spouses  as  would  ordinarily  and 
reasonably  be  expected  from  the  fact  of  the  existence  of 
such  relation. 

34—6  WASH. 
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In  this  case  it  appears  from  the  stipulation  that  the  or- 
dinary assertion  was  made.  The  parties  were  residents  of 
this  state,  and  they  wei"e  living  together  continuously  as 
husband  and  wife,  and  the  slightest  inquiry  on  the  part  of 
Corrigan  would  have  elicited  this  fact  and  furnished  him 
with  information  of  the  community  relations  of  the  parties. 
Mrs.  Semon  cei*tainly  did  all  that  the  law  at  that  time  re- 
quired of  her  to  give  notice  of  her  relations  with  the  com- 
munity, viz.,  she  lived  with  her  husband  as  his  wife;  and 
if,  under  such  circumstances,  there  being  no  assertion  that 
she  knew  of  the  attempted  transfer  by  her  husband  and  no 
claim  of  any  act  or  omission  by  her  on  which  a  plea  of 
estoppel  could  be  founded,  the  community  real  estate  can 
be  transferred  without  her  consent,  the  statute  in  relation 
to  the  sale  of  community  real  estate  might  as  well  be  pro- 
nounced a  nullity. 

Without  particularly  reviewing  the  case  of  Sadler  v. 
N'ie^z^  a  glance  at  the  opinions  filed  in  that  case  will  con- 
clusively show  that  it  is  not  a  parallel  case  with  the  one  at 
bar  in  any  particular. 

The  judgment  is  affirmed. 

Scott  and  Hoyt,  JJ.,  concur. 

Anders  and  Stiles,  J  J. ,  concur  in  the  result. 


BOOTH  V.  COLUMBIA,  ETC.,  R,  R.  CO. 


531 


June,  1898.]      Opinion  of  the  Court — Dunbar,  C.  J. 


[No.  852.    Decided  June  20, 1893.] 

Majry  a.  Booth  and  Catherine  Clark,  Beapondents^ 
V.  The  Columbia  and  Puget  Sound  Railroad  Com- 
pany, Appellant. 

APPEAL — WEIGHT   OF   TESTIMONY — NEW  TRIAL  —  NEWLY   DISCOV- 
ERED EVIDENCE. 

Where  there  is  evidence  in  an  action  tending  to  support  the  is- 
sues made,  the  supreme  court  will  not  pass  upon  the  weight  of  the 
testimony. 

Where  the  complaint  in  an  action  for  damages  alleged  that  the 
ties  of  defendant's  road  bed  were  rotten  and  unsafe,  whereby  the 
injury  was  caused,  defendant  had  sufficient  notice  to  put  it  upon  an 
investigation  of -all  its  road  bed  at  the  place  where  the  accident  oc- 
curred, and  the  defendant  is  not  entitled  to  a  new  trial  on  the 
ground  that  it  was  surprised  at  the  proof  of  the  defective  condition 
of  a  particular  tie,  and  that  it  now  has  newly  discovered  evidence 
to  the  contrary. 

■ 

Appeal  from  Superior  Caiirt^  King  County, 

Andrew  F:  Burleigh^  for  appellant. 

Tustvn^  Gearin  &  Orews^  and  M.  A.  Bakei\  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  appeal  from  a  judgment  ren- 
dered on  a  verdict  for  damages 'alleged  to  have  been  in- 
flicted on  passengers  by  a  railroad  company.  Actions 
were  brought  separately  by  respondent  Mary  A.  Booth 
and  respondent  Catherine  Clark,  and  as  their  injuries  were 
caused  by  the  same  accident,  in  the  interests  of  economy 
the  causes  have  been  consolidated.  The  plaintiffs  based 
their  action  on  the  negligence  of  the  railroad  company  in 
permitting  its  track  and  roadbed  to  become  and  remain  out 
of  repair  and  unfit  for  use,  and  for  permitting  the  ties  on 
said  roadbed  to  become  rotten  and  unsafe.     Defendant 
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denies  negligence  of  any  kind,  and  alleges  contributx)iy 
negligence  on  the  part  of  the  plaintiffs.  There  is  no  proof, 
however,  tending  to  sustain  this  allegation,  and  it  is  not 
urged  here. 

Conceding  for  the  purposes  of  this  decision  the  sound- 
ness of  all  the  propositions  of  law  advanced  by  appellant, 
yet  the  judgment  in  this  case  must  be  affirmed;  for  we 
think  there  was  some  evidence  which  was  properly  pre- 
sented to  the  jury,  which  tended  to  support  the  allegation 
that  the  ties  on  the  road  were  rotten  and  unsafe  for  the 
uses  for  which  thev  were  intended,  and  that  such  defects 
in  the  ties  were  the  cause  of  the  accident  and  the  injuries 
to  plaintiffs;  and  that  there  was  sufficient  e\ddence,  if  not 
denied,  to  support  a  judgment.  Whether  or  not  it  was 
successfully  denied,  is  a  question  for  the  jury  to  pass  upon, 
and  they  have  passed  upon  that  question  in  favor  of  the 
contention  of  the  respondents,  and  this  court  will  therefore 
not  presume  to  set  aside  their  verdict,  even  though  in  its 
judgment  the  weight  of  testimony  is  in  favor  of  the  appel- 
lant. 

Several  witnesses  testified  that  at  the  point  where  the  ac- 
cident occurred  the  ties  were  in  a  very  bad  and  unsafe  con- 
dition; that  some  of  them  were  so  rotten  that  they  could 
be  kicked  to  pieces;  and  one  witness  testified  that  when 
he  walked  on  one  side  of  the  track  the  other  side  would 
jump  up.  It  is  true  that  the  witnesses  who  testified  most 
strongly  as  to  the  bad  condition  of  the  track  were  the  res- 
pective husbands  of  the  respondents,  but  this  fact  would 
only  be  a  circumstance  for  the  jury  to  consider  as  affecting 
their  credibility.  It  is  urged  by  the  appellant  that  there 
is  no  testimony  showing  the  defective  condition  of  the  track 
at  the  point  where  the  car  wheels  first  left  the  track,  and  it 
locates  that  point  by  the  marks  of  the  wheels  on  the  ties; 
but  on  the  other  hand  it  is  argued  by  the  respondents  that 
if  the  first  car  left  the  rails  and  forced  its  way  through  the 
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rotten  ties  dragging  the  second  car  oflf,  the  place  where  the 
wheels  of  the  second  car  left  marks  on  the  solid  ties  would 
be  no  indication  at  all  where  the  first  car  went  off  the  track. 
This  at  least  was  a  reasonable  theory  to  urge  upon  the  jury, 
and  it  may  have  been  the  view  which  the  jury  adopted. 
The  ordinary  expression  used  by  the  witnesses  in  locating 
the  rotten  ties  was  '*at  the  point  where  the  accident  oc- 
curred," and  as  it  is  only  claimed  by  appellant  that  the 
distance  was  from  twenty  to  forty  feet  f it)m  where  the  car 
left  the  track  to  where  it  finally  toppled  over,  we  think  the 
defects  in  the  track  were  located  near  enough  to  warrant 
the  jury  in  coming  to  the  conclusion  that  the  accident  was 
caused  by  the  defective  track,  especially  as  the  train  was 
running  so  very  slow,  at  the  rate  of  eight  or  nine  miles  an 
hour,  on  an  up  grade,  and  defendants  offered  no  explana- 
tion whatever  of  the  accident. 

It  is  urged  by  the  appellant  that  the  court  erred  in  re- 
fusing to  allow  the  jury  to  view  the  premises  in  accordance 
with  its  request.  It  is  not*necessary  to  discuss  this  ques- 
tion, as  the  record  fails  to  show  that  any  such  request  was 
made  by  appellant,  or  refused  by  the  court. 

Appellant  urges  that  the  court  erred  in  refusing  to  allow 
a  new  trial  on  the  ground  of  newly  discovered  evidence. 
We  have  examined  the  affidavits  of  appellant  in  support  of 
its  motion  for  a  new  trial,  and  think  that  under  the  allega- 
tions of  the  complaint,  which  definitely  charge  that  the  ties 
of  the  roadljed  were  rotten  and  unsafe,  that  the  defendant 
had  sufficient  notice  to  put  it  upon  an  investigation  of  all 
the  roadbed  at  the  place  where  the  accident  occurred,  and 
that  it  could  not  have  been  surprised  at  the  proof  of  the 
defective  condition  of  any  particular  tie. 

There  is  no  question  raised  as  to  the  instructions  of  the 
court,  or  of  the  excessiveness  of  the  verdict. 

The  judgment  in  both  cases  will  be  affirmed. 

Anders,  Hoyt,  Scott  and  Stiles,  JJ.,  concur. 
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Sarah  Packsciier,  Appellant^  v.  John  N.  Fuller  et  al. , 

Respondents. 

LIMITATION   OF  ACTIONS  —  WHEN  TIME   BEGINS  TO  RfN  —  BOUNDA 

RIES  —  HOW  ASCERTAINED. 

Under  the  statute  of  1881,  which  reduced  the  limitation  for  the 
commencement  of  actions  to  recover  the  possession  of  real  estate 
from  twenty  to  ten  years  after  the  accrual  of  the  cause  of  action, 
a  party  whose  action  had  not  been  barred  under  the  old  law  has 
the  full  period  of  ten  years  after  the  taking?  eflfect  of  the  act  of  V^\ 
in  which  to  commence  such  action,  although  the  time  had  begun 
to  run  under  the  former  law. 

The  patentee  from  the  government,  of  the  northeast  quarter  of  a 
certain  section,  which  was  described  as  containing  160  acres  of 
land,  made  conveyances  thereof  as  follows:  To  one  grantee,  a  tract 
commencing  20  rods  south  of  the  northeast  corner  of  the  northwest 
quarter  of  the  northeast  quarter  of  said  section,  thence  8  rods  west, 
thence  20  rods  south,  thence  8  rods  east,  thence  20  rods  north  to  the 
beginning;  to  another  grantee,  a  tract  commencing  at  the  north- 
west corner  of  the  northeast  quarter  of  the  northeast  quarter  of 
said  section,  thence  south  40  rods,  thence  east  20  rods,  thence  north 
40  rods,  thence  west  20  rods  to  the  beginning.  Both  grantees 
claimed  a  strip  of  land  averaging  eighteen  feet  in  width.  In  an  ac- 
tion by  one  for  possession  of  said  strip  of  land  it  was  shown  that 
none  of  the  lines  of  said  quarter  section  were  one-half  mile  in 
length.  Held,  That  the  starting  point  for  the  survey  of  the  t»vo 
tracts  in  controvers}'  should  be  the  exact  middle  of  the  line  between 
the  northeast  corner  of  the  section  an<J  the  half-mile  post  set  by  the 
government  surveyors,  and  that  a  line  run  south  from  that  point 
would  establish  the  boundary  between  the  two  tracts. 

Appeal  from  Superior  Courts  Pief*ce  County. 

Pritchard^  Stevens,  Grosscup  tfc  Seymouj\  and  W.  C. 
Sharpstein^  for  appellant. 

Carroll  cfc  Carroll^  and  II.  M.  Ilagerman^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  August  22,  1868,  Howard  Carr,  who, 
as  grantee  of  the  United  States,  was  the  owner  of  the  north- 
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east  quarter  of  section  31,  township  21  north,  of- range  3 
east,  conveyed,  by  deed  duly  executed  and  recorded,  to  the 
appellant,  a  portion  thereof  described  as  follows: 

''Commencing  twenty  rods  south  of  the  northeast  corner 
of  the  northwest  quarter  of  the  northeast  quarter  of  section 
31,  township  21  north,  of  range  3  east,  running  thence  eight 
rods  west,  thence  twenty  rods  south,  thence  eight  rods  east, 
thence  twenty  rods  north  to  the  place  of  beginning,  con- 
taining one  acre." 

And  on  October  2,  1872,  Howard  Carr  and  wife  con- 
veyed by  deed  duly  executed  to  one  Job  Carr  another  por- 
tion of  his  said  land  described  as  follows: 

''Beonlnnino:  at  the  northwest  corner  of  the  northeast 
quarter  of  ihe  northeast  quarter  of  section  31,  township 
21  north,  of  range  3  east  of  the  Willamette  Meridian,  run- 
ning thence  south  forty  rods,  thence  east  twenty  rods, 
thence  north  forty  rods,  thence  west  twenty  rods,  to  the 
place  of  beginning,  and  containing  five  acres." 

This  five  acre  tract  of  land  Job  Carr  in  the  year  1873 
surveyed  and  platted  as  Job  Carres  First  Addition  to  Ta- 
coma  City.  On  December  13,  1880,  lots  eight  and  nine, 
and  fractional  lot  seven,  of  block  thirty,  of  this  addition, 
according  to  the  plat  thereof,  were  conveyed  to  the  re- 
spondent Matthews,  who,  on  April  10,  1883,  conveyed  by 
deed  an  undivided  one-half  of  the  same  to  the  respondent, 
John  N.  Fuller.  These  lots,  as  designated  on  the  gi'ound, 
were,  when  purchased  by  respondents,  inclosed  by  a  fence 
which  seems  to  have  been  maintained  ever  since,  and  which 
was  built  perhaps  as  early  as  the  year  1875.  The  land 
within  the  inclosure  has  been  in  the  possession  of  the  re- 
*  spondents  and  their  grantors  ever  since  the  fence  was 
erected,  and  each  and  eveiy  occupant  has  considered  and 
claimed  it  as  a  part  of  Job  Carry's  First  Addition  to  Ta- 
coma,  and  not  as  a  part  or  parcel  of  any  other  premises. 

It  will  be  seen  by  an  inspection  of  the  description  of  the 
premises  conveyed  to  the  respective  parties  to  this  contro- 
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versy  that  the  land  of  the  appellant  lies  on  the  west,  and 
that  of  the  respondents  on  the  east,  side  of  the  dividing  line 
between  the  northwest  quarter  of  the  northeast  quarter  and 
the  northeast  quarter  of  the  northeast  quarter  of  section 
31,  township  21  north,  of  range  3  east.  And  while  the  re- 
spondents at  all  times  believed  that  their  fence  was  upon 
this  division  line,  the  appellant  has  at  no  time  claimed  to  be 
the  owner,  or  entitled  to  the  possession,  of  any  land  to  the 
ea^t  of  said  line.  But  in  the  year  1889  the  appellant  caused 
the  land  described  in  her  deed  to  be  surveyed,  and  claims 
to  have  then  ascertained  that  a  portion  of  her  premises 
one  hundred  and  nineteen  feet  long  and  nineteen  feet  wide 
at  one  extremity  and  seventeen  feet  wide  at  the  other,  was 
within  the  inclosure  of  the  respondents.  She  demanded  the 
removal  of  the  fence.  Her  demand  was  not  complied  with, 
and  she  thereupon  instituted  this  action  for  the  possession 
of  said  strip  of  land  and  for  damages  for  the  wrongful  deten- 
tion thereof.  It  would  seem  from  the  pleadings  in  this  case 
that  the  real  contention  between  these  parties  is  as  to  the 
location  of  the  true  line  dividing  their  respective  premises. 
But,  from  the  course  taken  at  the  trial,  it  appears  that  the 
cause  also  proceeded  upon  the  further  theory  of  the  re- 
spondents that  they  were  entitled  to  the  disputed  premises 
by  virtue  of  having  been  in  adverse  possession  thereof  for 
the  period  of  time  prescribed  by  the  statute  of  limitations. 
The  court  recognized  the  question  of  adverse  possession 
as  being  properly  involved  in  the  case,  and  instructed  the 
jury  upon  that  subject.  The  court,  in  effect,  charged  the 
jurj'  that  ten  years'  adverse  possession  would  bar  plaintiff's 
right  of  recovery.  This,  the  appellant  claims,  was  error, ' 
and  insists  —  (1)  That  the  statute  passed  in  the  year  1881 
(Code  of  1881,  §26,  Code  Proc,  §112),  limiting  the  time 
for  the  commencement  of  actions  to  recover  the  possession 
of  real  estate  to  ten  years  after  the  cause  of  action  shall 
have  accrued,  is  not  applicable  to  this  case;  and  (2)  that 
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if  it  is  applicable  then  the  time  must  be  computed  from 
the  taking  effect  of  the  statute,  and  that  the  jury  should 
have  been  so  instructed.  We  think  the  statute  of  1881 
must  govern,  unaffectcki  by  the  provisions  of  the  prior  law, 
and  that  the  plaintiff  (appellant  here)  had  the  full  period 
of  ten  years  after  it  took  effect  in  which  to  commence  her 
action.  No  mention  is  made  of  existing  rights  of  action 
in  this  statute  of  1881,  and  we  cannot  presume  that  the 
legislature  intended  it  to  have  a  retrospective  operation  in 
the  absence  of  anything  more  indicative  of  such  an  inten- 
tion than  the  general  language  of  the  provision  itself. 
Sohn  V.  Waterson,  17  Wall.  596. 

The  rule  as  to  which  statute  governs  when  a  change  has 
been  made  in  the  period  of  limitation  is  laid  down  in  Wood 
on  Limitation  of  Actions,  p.  30,  as  follows: 

^'K,  before  the  statute  bar  has  become  complete,  the 
statutoiy  period  is  changed,  and  no  mention  is  made  of  ex- 
isting claims,  it  is  generally  held  that  the  old  law  is  not 
modified  by  the  new,  so  as  to  give  to  both  statutes  a  pro- 
portional effect;  but  that  the  time  past  is  effaced,  and  the 
new  law  governs.  That  is,  the  period  provided  by  the 
new  law  must  run  upon  all  existing  claims,  in  order  to 
constitute  a  bar.  In  other  words,  the  statute  in  force  at 
the  time  the  action  is  brought  controls,  unless  the  time 
limited  by  the  old  statute  for  commencing  an  action  has 
elapsed,  while  the  old  statute  was  in  force,  and  before  the 
suit  is  brought,  in  which  case  the  suit  is  barred,  and  no 
subsequent  statute  can  renew  the  right  or  take  away  the 
bar." 

It  is  true  that  §  133  of  the  Code  of  Procedure  provides 
that  when  a  limitation  or  a  period  of  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy  has  begun  to  run  before  this  code  takes  effect,  and 
the  same  or  any  other  limit  is  prescribed  in  this  code,  the 
time  which  has  run  shall  be  deemed  part  of  the  time  pre- 
scribed by  such  limitation,  but  this  court  held,  in  Boer'  v. 
Choir^  32  Pac.  Rep.  776,  that  inasmuch  as  this  provision 
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was  not  a  part  of  the  general  statute  of  limitations  found 
in  chap.  2  of  the  Code  of  1881,  as  passed  by  the  legisla- 
ture, but  was  originally  §  1294  of  the  act  of  November  16, 
1881,  relating  to  crimes  and  punishments  and  proceedings 
in  criminal  cases,  and  also  §  1683  of  the  act  of  Noveml)er 
4,  1881,  defining  the  jurisdiction  and  practice  of  probate 
courts,  said  general  statute  is  not  affected  or  controlled  by 
it.  That  section  can,  therefore,  have  no  bearing  upon  this 
case  and  will  not  be  further  considered.  It  is  not  con- 
tended by  the  respondents  that  this  action  was  not  begun 
within  ten  years  after  the  statute  of  1881  went  into  opera- 
tion, and  it  therefore  follows  from  what  we  have  alreadv 
said  that  the  question  of  advei*se  possession  must  be  elimi- 
nated from  the  consideration  of  this  case.  And,  indeed, 
the  same  result  would  follow  if  the  former  statute  of  lim- 
itation of  twenty  years  could  be  pleaded  in  bar  of  the 
action. 

•  This  leaves  but  one  question  to  be  determined,  namely, 
what  is  the  proper  method  of  determining  the  location 
upon  the  ground  of  the  dividing  line  between  the  subdivi- 
sions above  mentioned  of  the  land  formerly  owned  by 
Howard  Carr^ 

It  is  claimed  by  the  respondents  that  this  line  was  cor- 
rectly ascertained  and  established  when  the  addition  to  the 
city  was  surveyed  and  platted  where  respondents  and  their 
grantors  have  always  claimed  it  to  be,  and  that  it  cannot 
now  be  changed  after  the  lapse  of  so  many  years.  In  mak- 
ing the  survey  of  the  five  acre  tract  conveyed  to  Job  Carr. 
the  surveyor  located  the  northeast  corner  of  the  northwest 
quarter  of  the  northeast  quarter  of  section  31 — the  start- 
ing point  mentioned  in  the  deed  and  also  in  that  of  the  ap- 
pellant—  at  a  point  on  the  north  line  of  the  section  1320 
feet  west  of  the  northeast  corner  thereof  as  established  by 
the  government  survey,  on  the  theory  that,  as  the  patent  to 
Howard  Carr  stated  that  that  quarter  section  contained  one 
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hundred  and  sixty  acres  of  land,  the  point  sought  for  must 
of  necessity  be  that  distance — one-fourth  of  a  mile — from 
the  comer  post.  From  the  point  thus  established  he  pro- 
ceeded to  lay  off  the  land  covered  by  the  deed  by  following 
the  courses  therein  specified,  and  it  is  insisted  that  the  north 
and  south  line  thus  located  is  the  true  line  between  the 
premises  in  dispute.  This  is  controverted  by  the  appel- 
lant. And  it  is  urged  on  her  behalf  that  the  starting  point 
called^for  in  the  deeds  from  Howard  Carr  lies  midway  be- 
tween the  northeast  and  the  northwest  corner  of  that  quarter 
section.  On  this  theory  the  appellant's  survey  was  made. 
The  surveyor  who  did  the  work  testified  that  he  ascertained 
this  starting  point  by  first  platting  the  entire  section,  ac- 
cording to  the'goverqment  survey  as  shown  by  the  original 
government  posts,  all  of  which  were  found,  as  well  as  the 
witness  trees  to  those  posts;  that  he  carefully  measured 
the  four  boundaries  of  the  northeast  quarter  and  established 
the  middle  points  of  those  boundaries,  and  then  struck  lines 
across,  and  quartered  the  northeast  quarter;  that  in  fact  all 
of  the  Boundaries  were  less  than  half  a  mile  in  leno:th,  al- 
though  represented  as  being  half  a  mile  in  the  government 
field  notes.  In  other  words,  he  fixed  his  starting  point  ex- 
actly in  the  middle  of  the  line  between  the  northeast 
corner  of  the  section  and  the  half-mile  post  west  on  the 
north  line,  according  to  actual  measurement  upon  the 
ground.  And  we  think  that  the  point  so  established  was 
the  true  starting  point  called  for  in  the  deeds,  and  that  a 
line  drawn  south  from  that  point  to  the  middle  point  of 
the  south  boundary  is  the  true  line  of  division  between  the 
premises  in  controversy. 

If  the  land  in  dispute  lies  west  of  that  line,  then  the  ap- 
pellant is  entitled  to  recover  its  possession,  but  otherwise 
if  it  lies  on  the  east  side  thereof.  And  this  will  be  the 
only  question  to  be  determined  upon  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
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the  court  below  for  a  new  trial  in  accordance  with  this 
opinion. 

Dunbar,  C.  J.,  and  Hoyt  and  Scott,  JJ.,  concur. 

Stiles,  J.,  disqualified. 
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C.  A.  Mentzer  and  Samuel  HLice,  Respondents^  v.  S. 
Peters,  Ernest  Niehoff  and  H.  T.  Denham,  Appd- 

lants. 

MECHANICS*  LIENS  —  MATERIALS   FURNISllED  HOLDER  OP  EQUIT- 
ABLE TITLE  —  LIABILITY   OF  OWNER  OF  FEE. 

Where  materials  are  furnished  for  a  building  to  one  who  has 
possession  of  the  land  upon  which  the  building  is  being  constructed 
under  a  contract  of  purchase,  a  lien  can  attach  only  to  the  interest 
of  the  holder  of  such  contract;  and  on  a  forfeiture  of  his  rifi^hts 
thereunder,  the  owner  of  the  legal  title  is  not  liable  to.  personal 
judgment  for  such  materials,  nor  is  his  interest  in  the  land  subject 
to  a  mechanic's  lien  therefor. 

Appeal  from  Superior  Courts  Piei^ce  County, 

e/.  P,  Cass^  and  IL  W.  Lueders^  for  appellants. 
J,  A.  Williamson^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

ScoTT,  J.  —  The  appellant  Denham  was  the  owner  of  a 
certain  lot  in  the  city  of  Tacoma,  and  contracted  in  writ- 
ing to  sell  the  same  to  one  Niehoff.  Niehoff  entered  into 
possession  of  the  property  under  said  contract  and  em- 
ployed one  Peters  as  a  day  laborer  to  construct  a  building 
thereon.  The  respondents  furnished  certain  material  for 
Niehoff  under  Peters'  directions,  which  was  used  in  the 
construction  of  said  building,  and  they  filed  a  lien  therefor 
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and  brought  this  action  to  foreclose  the  same.  A  decree 
was  rendered  in  their  favor,  and  Denham  appealed.  A 
personal  judgment  for  the  amount  of  the  claim  was  also 
rendered  against  defendants  Niehoff  and  Denham.  The 
action  was  dismissed  as  to  Peters. 

It  fully  appears  that  Denham  had  nothing  to  do  with 
the  construction  of  this  building,  or  the  purchasing  of  the 
material  therefor.  There  was  no  foundation  whatever  for 
the  rendition  of  any  personal  judgment  against  him  in  the 
proofs,  nor  can  the  lien  upon  the  premises  be  sustained. 
!Niehoff  had  possession  of  the  premises  under  said  contract  of 
purchase.  This  contract  was  conditioned  upon  his  making 
payment  therefor,  and  he  caused  the  work  in  question  to 
be  done  while  he  was  in  possession  under  the  contract.  Sub- 
sequently he  made  default  in  the  terms  of  the  contract,  and 
his  rights  thereunder  were  forfeited  and  lost,  and  Denham 
became  repossessed  of  the  premises  of  which  he  had  held 
the  legal  title  during  all  of  said  times.  Such  being  the 
facts,  this  case  falls  within  the  decision  rendered  in  St 
Paul  cfe  Tacoma  Lumber  Co.  v.  Bolton^  6  Wash.  763  ( 32 
Pac.  Rep.  787),  decided  since  this  cause  was  tried.  The 
lien  only  could  have  attached  upon  the  interest  of  the  de- 
fendant Niehoff,  and  he  lost  this  through  his  failure  to 
comply  with  his  contract  of  purchase.  The  respondents 
did  not  attempt  to  comply  therewith  to  preserve  his  or 
their  rights  thei*eunder. 

The  decree  is  reversed,  in  so  far  as  it  adjudges  a  lien 
upon  the  premises,  and  also  as  to  the  rendition  of  a  personal 
judgment  against  Denham. 

DuNBAK,  C.  J.,  and  Anders,  Hoyt  and  Stiles,  JJ., 
concur. 
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10    lOAl 

33J  83o;      Jacob  Furth,  Appellant^  v.  George  H.  Snell  et  al. , 

Respondents. 

FRAUDULENT  CONVEYANCES  —  SUFFICIENCY  OF  EVIDENCE  —  ASSIGN- 
MENT FOR  BENEFIT  OF  CREDITORS. 

A  debtor  in  failing  circumstances  made  a  bill  of  sale  of  his  stock 
of  goods  and  store  fixtures  to  the  plaintiff,  the  consideration  paid 
by  the  plaintiff  being  the  surrender  of  three  promisspry  notes  exe- 
cuted by  the  debtor  as  follows:  One  for  $500,  to  the  plaintiff,  one 
for  $2,700,  to  the  debtor's  father,  and  one  for  $250,  to  the  debtor's 
brother-in-law,  the  latter  two  notes  having  been  turned  over  to  the 
plaintiff  by  the  father  and  brother-in-law  in  payment  of  valid  in. 
debtedness  from  them  to  him;  it  was  not  clearly  established  that 
the  debtor  owed  these  sums  to  his  father  and  brother-in-law,  but  it 
was  clearly  shown  that  the  latter  parties  owed  the  sums  named  to 
the  plaintiff,  and  that  the  plaintiff  acted  in  good  faith,  without 
knowledge  of  the  debtor's  other  indebtedness,  or  of  any  intent  oq 
his  part  to  defraud.  The  plaintiff  took  possession  of  the  stock  of 
goods,  but  shortly  thereafter  it  was  attached  by  other  creditors  and 
sold  as  the  property  of  the  debtor,  although  the  creditors  had  full 
notice  of  the  plaintiff's  rights.  Held,  That  the  plaintiff  was  en- 
titled to  recover  the  value  of  the  stock  of  goods  and  store  fixtures. 

The  fact  that  a  debtor  in  failing  circumstances  disposes  of  his 
entire  property  to  one  creditor  does  not  work  an  assignment 
thereof,  by  operation  of  law,  for  the  benefit  of  creditors. 

Appeal  from  Superior  Court  ^  King  County. 

Preston^  Carr  <J&  Preston^  and  W.  R.  BelU  for  appellant 
Stratton^  Lewis  cfe  Gilniom^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — ^This  action  was  brought  to  recover  the  value 
of  a  stock  of  drugs  and  store  fixtures  converted  by  the  de- 
fendants. On  April  9, 1891,  one  Isaac  Kom  was  the  owner, 
and  in  possession  of  the  same,  and  engaged  in  business  in 
the  city  of  Seattle  as  a  retail  druggist.  At  said  time  he 
was  indebted  to  the  appellant  in  the  sum  of  $500,  for 
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money  previously  loaned  to  him.  The  appellant  also  held 
a  note  for  $250,  given  by  said  Korn  to  one  Bories,  and 
another  note  for  82,700,  given  by  said  Isaac  Korn  to  M. 
Korn,  these  notes  having  been  transferred  by  the  payees  to 
appellant  on  cei*tain  indebtedness  owed  by  them  to  him. 
Said  Bories  was  said  Isaac  Korn's  brother-in-law,  and  M. 
Korn  was  his  father.  On  April  9th  aforesaid  Isaac  Korn 
made  a  bill  of  sale  of  said  property  to  appellant,  whereupon 
appellant  immediately  took  possession  of  the  property, 
and  kept  it  until  the  levy  hereinafter  mentioned.  Isaac 
Korn  was  also  indebted  to  the  respondent,  the  firm  of 
Snell,  Heitschu  &  Woodard,  on  an  open  account  for  goods 
purchased,  in  the  sum  of  nearly  $3,000.  On  April  11, 
1891,  said  firm  commenced  an  action  against  him  in  the 
superior  court  of  King  county,  and  caused  a  writ  of  attach- 
ment to  issue  therein  to  the  respondent  Woolery,  who  was 
then  sheriff  of  said  county,  and  caused  the  same  to  be 
levied  upon  the  property  aforesaid  as  the  property  of  Isaac 
Korn.  ^Judgment  was  obtained  in  said  action,  and  execu- 
tion issued  and  levied  upon  the  property,  and  the  same 
was  sold  thereunder,  and  the  proceeds  applied  upon  said 
judgment.  Prior  to  said  sale  appellant  notified  the  re- 
spondents of  his  rights  in  the  premises,  and  demanded  that 
the  property  be  returned  to  him.  After  the  sale  this  ac- 
tion was  instituted.  A  jury  trial  was  had,  which  resulted 
in  a  verdict  and  judgment  for  the  defendants,  and  an  ap- 
peal was  taken  to  this  court. 

One  of  the  points  raised,  and  the  only  one  which  will  be 
discussed,  is  that  the  evidence  was  insufficient  to  justify 
the  verdict.  There  was  evidence  to  show  that  at  various 
times  Isaac  Korn  had  stated  to  the  respondents  Snell,  Heit- 
schu &  Woodard  that  he  was  indebted  to  no  one  else  ex- 
cepting said  firm;  that  his  business  was  in  a  prosperous 
condition,  etc. ;  and  that  by  means  thereof  he  succeeded  in 
maintaining  his  credit  with  them,  and  in  obtaining  goods 
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from  them  from  time  to  time  upon  credit,    Tliere  was  also 
some  evidence  from  which  it  might  be  inferred  that  Isaac 
Korn  had  no  other  property  excepting  the  stock  of  goods 
and  store  fixtures  aforesaid.     Said  proof  amounted  to  no 
more  than  an  inference,  however,  but  for  the  purposes  of 
this  action  the  point  will  be  considered  as  established. 
Neither  Isaac  Korn,  M.  Korn  nor  Bories  were  examined  as 
witnesses  by  either  party.     It  is  contended  by  respondents 
that  Isaac  Korn  was  not  indebted  to  either  his  father  or  his 
brother-in-law;  and  that  he  gave  said  notes  to  them  with 
the  fraudulent  purpose  of  placing  his  property  beyond  the 
reach  of  his  creditors.     There  was  no  proof  to  sustain  this, 
however,  excepting  the  statements  of  Isaac  Korn  with  regard 
to  his  indebtedness  made  as  aforesaid,  and  this  not  having 
been  brought  to  the  knowledge  of  appellant  was  not  evi- 
dence as  against  him.     Upon  cross  examination  the  appel- 
lant was  asked  if  he  knew  whether  the  indebtedness  of 
S2,700  from  Isaac  Korn  to  M.  Korn  was  a  valid  indebted- 
ness, and  he  answered  that  he  did,  and  that  the  same  was 
a  valid  indebtedness.     He  was  asked  if  he  knew  what  it 
was  for,  and  he  answered  ' '  Yes,  a  portion  of  it  was  paid 
by  M.  Korn  to  some  of  the  creditors  of  Isaac  Korn  some 
time  before  the  bill  of  sale  was  taken."     Upon  the  receipt 
of  said  bill  of  sale  and  a  transfer  of  said  property,  appel- 
lant surrendered  to  Isaac  Korn  said  three  notes — one  for 
the  $500  which  he  had  loaned  Isaac  Korn  individually, 
and  the  other  two  for  $260  and  $2,700  given  to  Bories 
and  M.  Korn,  respectively.    The  foregoing  was  all  the  evi- 
dence relating  to  the  validity  of  said  indebtedness,  and  it 
stood  uncontradicted.     Bories  and  Isaac  Korn  had  previ- 
ously been  partners  in  said  business.     Isaac  Korn  was  at 
one  time  indebted  to  appellant  in  the  sum  of  $1,500,  and 
upon  being  pressed  to  pay,  he  had  succeeding  in  reducing 
the  same  $1,000,  leaving  said  $500  remaining  unpaid.    It 
appears  also  that  appellant  did  not  regard  Isaac  Kom*s 
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business  as  being  in  a  prosperous  condition,  and  he  testi- 
fies that  for  that  reason  he  did  not  want  to  carry  him  any 
longer.  He  did  not  know  that  he  was  indebted  to  re- 
spondents, but  supposed  that  quite  likely  he  was  owing 
others  than  M.  Kom,  Bories  and  himself.  The  respond- 
ents do  not  question  said  indebtedness  of  $500  from  Isaac 
Korn  to  appellant,  but  as  before  stated,  contend  that  the 
notes  given  by  Isaac  Korn  to  M.  Korn  and  Bories,  and  by 
them  transferred  to  appellant,  were  fraudulent.  It  stands 
unquestioned  that  the  transfer  of  these  notes  to  appellant 
by  Bories  and  M.  Korn  was  bona  Jide  upon  debts  actually 
owing  by  them  to  appellant.  It  is  not  contended  that  ap- 
pellant entered  into  any  actual  fraudulent  conspiracy  with 
Isaac  Korn  to  place  his  property  beyond  the  reach  of  his 
other  creditors,  but  it  is  contended  by  respondents  that  as 
appellant  knew,  or  had  reason  to  believe,  that  Isaac  Korn^s 
business  was  not  in  a  prosperous  condition,  and  that  most 
likely  he  was  indebted  to  other  persons  than  himself,  M. 
Kom  and  Bories,  and  that  he  was  by  said  bill  of  sale  trans- 
ferring to  him  all  of  his  available  property,  that  the  trans- 
action amounted  to  a  fraud  as  against  respondents,  and 
that  appellant  could  claim  no  rights  in  the  premises  as 
against  them.  It  is  contended  that  the  transfer  of  said 
stock  of  goods  and  store  fixtures  by  Isaac  Kom,  under  the 
circumstances,  should  be  held  in  law  as  equivalent  to  an 
assignment  of  all  his  property  for  the  benefit  of  his  cred- 
itors, and  that  the  transfer  thereof  to  appellant  amounted 
to  a  preference  of  creditors  which  the  law  does  not  recog- 
nize in  case  of  an  assignment,  and  some  cases  decided  else- 
where are  cited  in  support  thereof. 

We  are  unable  to  agree  with  respondents'  contention  in 
the  premises.  While  we  have  an  assignment  law  which 
provides  that  an  insolvent  debtor  may  turn  his  property 
over  for  the  benefit  of  his  creditors,  and  by  so  doing* under 
some  circumstances  may  obtain  a  discharge  of  his  indebt- 
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edness,  and  while  a  preference  of  creditors  in  such  trans- 
action will  not  be  permitted,  yet  the  assignment  itself  is 
not  compulsory.  It  is  entirely  optional  with  the  debtor 
whether  he  will  avail  l^imself  of  the  provisions  of  this  act. 
If  he  does  not  choose  to  resort  to  proceedings  in  insolvency 
there  is  no  way  of  compelling  him  to  do  so,  and  we  have 
previously  held  that  a  debtor,  even  if  in  failing  circum- 
stances, may  in  good  faith  dispose  of  his  entire  property 
for  the  pui-pose  of  paying  a  portion  of  his  debts,  although 
other  debts  are  left  unsatisfied.  Turner  v.  Imoa  National 
Bank,  2  Wash.  192  (26  Pac.  Rep.  256);  Ephraim  v,  KeU^- 
her,  4  Wash.  243  (29  Pac.  Rep.  990);  Bmham  v.  Ham,  5 
Wash.  128  (31  Pac.  Rep.  469);  Samuel  v.  Kittenger,  ante. 
p.  261. 

It  appears  from  the  uncontradicted  evidence  in  this  case 
that  appellant  took  this  property  at  its  fair  market  value 
in  payment  of  valid  subsisting  claims  held  by  him  against 
Isaac  Kom,  and  that  he  acted  in  good  faith  in  the  prem- 
ises, and  that  the  respondents  at  the  time  they  levied  upon 
and  sold  said  goods  had  full  notice  of  his  rights  in  the 
premises.  Under  this  state  of  affairs  the  appellant's  con- 
tention that  there  was  no  evidence  to  support  the  verdict, 
must  be  sustained,  and  the  judgment  is  reversed,  and  cause 
remanded. 

Dunbar,  C.  J.,  and  Anders,  Hoyt  and  Stiles,  JJ., 
concur. 
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[  No.  892.    Decided  June  24, 1893.] 

The  City  of  Spokane,  Respondent^  v.  Andrew  M.  Rob- 

I80N,  Appellant. 

MUNICIPAL  CORPORATIONS  — VIOLATION  OF  ORDINANCES  —  PROSE- 
CUTION—EVIDENCE— MAINTAINING  SLAUGHTER  HOUSE  IN  CITY 
LIMITS. 

A  prosecution  for  the  violation  of  a  city  ordinance  may  be  con- 
ducted in  the  name  of  the  city  instead  of  in  the  name  of  the  state. 

The  charter  of  the  city  of  Spokane  providing  that  the  city  attor- 
ney shall  conduct  all  prosecutions  for  violations  of  its  ordinances 
does  not  require  that  officer  to  subscribe  and  swear  to  the  com- 
plaints therefor,  and  the  prosecution  may  be  had  upon  the  com- 
plaint of  any  private  person. 

In  a  prosecution  for  maintaining  a  slaughter  house  within  the 
city  limits  at  a  certain  time  in  the  year  1892,  evidence  is  immaterial 
as  to  what  the  boundaries  were  in  1886. 

Cities  of  the  first  class  are  authorized  to  prohibit  the  erection 
and  maintenance  of  slaughter  houses  within  their  corporate  limits. 

Appeal  from  Superior  Courts  Spol'ane  County. 

Dawson  c6  Plattor.,  for  appellant. 
P.  Q.  Rothroch^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  respondent  was  convicted  of  violat- 
ing a  certain  ordinance  of  the  city  of  Spokane,  which  pro- 
vides that  it  shall  be  unlawful  for  any  person,  firm  or 
corporation  to  create,  erect,  construct,  maintain,  keep  or 
use  any  tannery,  bone  or  soap  factory,  packing  house, 
slaughter  house,  stock  yard,  or  any  other  offensive  or  un- 
wholesome business  or  establishment,  within  the  limits  of 
the  city  of  Spokane  Falls,  and  provides  for  the  punish- 
ment of  a  violation  of  said  ordinance. 

The  complaint  was  as  follows: 

"P.  G.  Clough,  being  duly  sworn,  says  that  he  resides 
in  the   city  of   Spokane,   Spokane  county,   Washington; 
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that  on  the  31st  day  of  May,  1892,  in  said  city  of  Spo- 
kane, Andrew  M.  Robison  did  willfully  and  unlawfully 
violate  §§  1  and  2  of  ordinance  number  22,  entitled  'An 
ordinance  to  prohibit  the  erection  of  tanneries  and  slaugh- 
ter houses  within  the  limits  of  the  city  of  Spokane,'  and 
passed  August  20,  1884,  of  the  laws  and  ordinances  of  the 
city  of  Spokane,  in  that  he  did  then  and  there  keep  and 
use  a  slaughter  house  and  stock  yard  within  the  limits  of 
said  city  of  Spokane.     Wherefore  he  prays,"  etc. 

We  do  not  think  the  contention  that  the  complaint  is  in- 
valid because  the  case  is  entitled  City  of  Spokane  v.  An- 
drew M.  Robison  is  well  founded.  Under  similar  con- 
stitutions, as  far  as  we  have  been  able  to  ascertain,  it 
has  been  universally  held  that  the  constitutional  provision 
that  all  prosecutions  shall  be  conducted  in  the  name  of  the 
state  does  not  apply  to  prosecutions  by  municipal  corpo- 
rations for  the  violation  of  city  ordinances.  In  discussing 
this  subject,  Mr.  Dillon,  in  his  work  on  Municipal  CoriK)ra- 
tions,  vol.  1,  §  429,  says: 

''The  distinction  between  statute  law  and  municipal  by- 
laws has  been  pointed  out,  and  the  subject  of  concurrent 
prohibitions  of  the  same  act  by  the  general  law  and  by  the 
local  ordinances  of  a  municipality  treated  in  the  chapter  on 
ordinances.  The  distinction  is  there  drawn,  and  is  to  be 
observed,  between  acts  not  essentially  criminal,  relating  to 
municipal  police  and  regulation,  and  those  intrinsically 
criminal,  and  which  are  made  punishable  as  public  offenses 
by  the  general  laws  of  the  state.  The  pecuniary  penalties 
which  are  annexed  to  violations  of  the  former  class  the  leg- 
islature may,  we  think,  authorize  the  corporation  to  enforce 
in  its  own  name." 

The  cases  there  discussed  and  c^ted  are  under  constitu- 
tional provisions  similar  to  ours.  Our  legislature  has 
especially  provided  that  all  prosecutions  for  the  violation 
of  a  city  ordinance  shall  be  conducted  in  the  name  of  the 
city.     See  §  633,  Gen.  Stat. 

The  second  ground  of  objection,  we  think,  is  equally  un- 
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tenable.  While  it  is  true  that  the  charter  of  the  city  pro- 
vides that  the  city  attorney  is  the  public  prosecutor  of  the 
city,  and  also  provides  that  it  shall  be  the  duty  of  the  city 
attorney  to  conduct  all  prosecutions  for  offenses  committed 
against  any  of  the  ordinances  of  the  city,  it  does  not  pro- 
vide, nor  can  it  be  inferred,  that  the  city  attorney  must 
subscribe  and  swear  to  all  complaints  for  violations  of  city 
ordinances,  and  that  no  prosecutions  shall  be  maintained 
unless  he  does  so.  Sec.  633  of  the  code,  referred  to  above, 
expressly  provides  that  prosecutions  for  the  violation  of 
any  city  ordinance  may  be  on  the  complaint  of  any  person, 
and  this  law  we  think  in  no  way  conflicts  with  the  charter 
provisions  of  the  city  of  Spokane.  There  is  a  vast  differ- 
ence between  conducting  a  prosecution  and  swearing  to  a 
complaint. 

In  our  judgment  the  court  did  not  commit  any  error  in 
denying  the  motion  to  dismiss.  The  demurrer  was  also 
properly  overruled,  as  the  complaint  stated  a  cause  of  ac- 
tion against  the  defendant.  The  ordinance  prohibits  any 
one  from  maintaining  a  slaughter  house  within  the  limits 
of  the  city,  and  defendant  was  charged  with  violating  the 
ordinance  properly  referred  to  in  the  complaint  by  keeping 
and  using  a  slaughter  house  within  the  limits  of  the  city 
for  a  certain  definite  time  mentioned.  We  hardly  see  how 
the  crime  could  have  been  more  definitely  charged.  The 
evidence  offered  by  the  appellant,  and  to  the  introduction 
of  which  the  court  sustained  an  objection,  was  properly 
rejected  for  the  reason  that  it  was  immaterial  what  the 
boundary  of  the  city  was  in  January,  1886,  or  at  any  other 
time  than  at  the  time  of  the  alleged  violation  of  the  ordi- 
nance. 

We  see  nothing  objectionable  in  the  instructions  of  the 
court,  so  far  as  the  right  of  the  city  to  pass  such  an  ordi- 
nance is  concerned.  It  is  unquestioned  that  our  statute 
empowers  cities  of  the  first  class  (to  which  class  the  city 
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of  Spokane  belongs)  to  direct  the  location  and  construction 
of  all  buildings  in  which  any  trade  or  occupation  oflfensive 
to  the  senses  or  deleterious  to  the  public  health  or  safety 
shall  be  carried  on,  to  regulate  the  management  thereof, 
and  to  prohibit  the  erection  or  maintenance  of  such  build- 
ings or  structures,  or  the  carrying  on  of  such  trade  or  oc- 
cupation, within  the  limits  of  such  corporation,  etc.  A 
slaughter  house,  as  it  is  generally  conducted,  is  notoriously 
offensive  to  the  senses,  and  we  have  no  doubt  was  one  of 
the  occupations  especially  contemplated  by  the  legislature 
when  the  power  was  conferred  on  the  cities.  Nor  do  we 
think  that  the  enactment  of  subdivision  34  (Laws  1889-90, 
p.  223,  §6)  destroys  any  of  the  force  of  the  language  used 
or  po'wer  conferred  in  subdivision  22  (Id.).  The  vital 
question  in  this  case,  viz.,  the  constitutional  right  of  the 
city  to  exercise  the  power  as  a  police  regulation,  has  been 
so  exhaustively  argued  by  the  supreme  court  of  the  United 
States  in  the  noted  Slaughter  House  Cases^  reported  in 
16  Wall.  46,  that  the  law  may  be  considered  as  settled  in 
favor  of  the  validity  of  such  power,  and  it  would  be  but  a 
work  of  supererogation  to  discuss  this  subject  at  length. 

Our  conclusion  is,  that  the  city  had  the  power  to  pass 
the  ordinance;  that  the  appellant  was  legally  charged  and 
convicted  of  its  violation,  and  that  the  judgment  must  be 
aflBrmed;  and  it  is  so  ordered. 

Scott,  Hoyt,  Stiles  and  Anders,  JJ.,  concur. 
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[No.  659.    Decided  Juue  27, 1893.] 

The  Fairhaven  Land  Company  et  al,^  Respondents^  v.  R. 

C.  Jordan  et  al. ,  Appellants, 

JUDGMENT  OF  SUPREME  COURT  —  CONSTRUCTION. 

Where  the  supreme  court,  in  reversing  a  decree  of  the  superior 
court  in  a  suit  for  the  foreclosure  of  mechanics'  liens,  virtually  af- 
firms the  decree  as  to  certain  claimants,  who  were  allowed  interest 
on  their  claims  by  the  judgment  appealed  from,  by  directing  a  de- 
cree in  favor  of  such  claimants  "for  the  amounts  claimed,"  the 
claimants  are  entitled  to  interest  accrued  before  the  rendition  of 
judgment  in  the  supreme  court. 

Original  Application  for  Mandamus. 

Brnce  <j6  Brown^  for  appellants. 

Cole  <&  Bomaine^  and  Kerr  <&  McCord^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  a  petition  for  a  writ  of  man- 
date to  direct  the  superior  court  of  Whatcom  county  to 
enter  judgment,  in  the  case  wherein  the  Fairhaven  Land 
Company  et  al,  are  plaintiffs,  and  R.  C.  Jordon,  Carmi 
Dibble  and  James  P.  Demattos  are  defendants,  in  accord- 
ance with  the  opinion  of  this  court,  filed  February  14, 
1893  (6  Wash.  729,  32  Pac.  Rep.  729).  The  action  was 
brought  to  foreclose  five  mechanics'  liens  upon  the  prop- 
erty of  the  defendant  Demattos.  The  lien  claimants  joined 
in  their  complaint,  which  set  out  each  claim  as  a  separate 
cause  of  action.  Judgment  was  rendered  in  the  court 
below  in  favor  of  all  the  lien  claimants.  After  reviewing 
the  action  here  on  appeal,  the  final  judgment  of  this  court 
was  expressed  in  the  opinion  filed  in  the  following  lan- 
guage: 

"The  decree  will  be  set  aside  and  the  cause  remanded, 
with  directions  to  the  superior  court  to  enter  a  new  decree 
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in  favor  of  A.  E.  Estabrook  and  the  Mechanics'  Mill  and 
Lumber  Company  for  the  amounts  claimed,  with  ^1.50 
and  $3.25,  respectivelj'',  paid  out  for  filing  liens;  $75  to 
each  as  an  attorney's  fee,  and  the  costs  of  both  courts. 
As  against  the  other  plaintiffs  the  complaint  will  be  dis- 
missed with  costs  in  both  courts  to  appellant."' 

The  petitioner  insists  that  in  conformity  with  the  judg- 
ment of  this  court  it  is  the  duty  of  the  lower  court  to  en- 
ter judgment  in  favor  of  the  respective  claimants  for  the 
sums  set  forth  in  their  respective  claims,  with  interest 
thereon  after  the  rendition  of  the  judgment  of  this  court, 
and  without  interest  thereon  prior  to  the  rendition  of  the 
judgment  aforesaid,  and  that  said  court  be  directed  to  or- 
der and  require  to  be  entered  a  judgment  for  the  face  of 
the  claims  of  said  respective  claimants  without  any  inter- 
est, and  for  no  other  or  different  sum  than  the  principal 
claimed  by  them  in  their  respective  claims. 

With  the  view  we  take  of  this  case  it  is  not  necessary  to 
decide  whether  or  not  this  court  has  power  to  compel  a 
lower  court  to  enter  a  judgment  more  specific  than  the  judg- 
ment of  this  court. 

The  petitioner  cites  us  to  many  authorities  to  prove  that 
interest  cannot  be  recovered  in  cases  of  this  kind,  but  we 
express  no  opinion  on  this  question;  we  are  simply  called 
upon  to  construe  the  opinion  of  this  court  heretofore  ren- 
dered. Upon  the  argument  of  the  original  case  in  this 
court  the  question  of  interest  was  not  raised.  No  error  of 
the  court  below  in  allowing  interest  was  assigned,  and  it 
cannot  be  raised  now  for  the  purpose  of  construing  the 
opinion  of  this  court  which  was  written  without  an  investi- 
gation of  that  question  or  without  reference  to  it.  The 
judgment  appealed  from  allowed  interest  on  the  claims  of 
Estabrook  and  the  Mechanics'  Mill  &  Lumber  Company; 
the  claims  set  out  in  their  complaint  were  for  interest,  and 
while  this  court  reversed  the  decree  it  was  virtually  an  af- 
firmance so  far  as  those  two  claimants  were  concerned,  and 
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the  judgment  was  not  modified  as  to  them  only  in  so  far  as 
it  was  especially  mentioned,  and  when  the  order  of  the 
court  is  ^^that  the  decree  shall  be  entered  in  favor  of  these 
claimants y2>/*  the  arrumnU  claimed^^'^  the  language  must  be 
construed  with  reference  to  the  amounts  claimed,  which  we 
have  seen  include  interest. 
The  petition  will  be  denied. 

HoYT,  Scott  and  Anders,  JJ.,  concur. 

Stiles,  J.,  not  sitting. 


[No.  860.    DeddedJune  27, 1893.] 

Samuel  Livesley  and  Margabet  Livesley,   Respond- 
ents^ V.  Morgan  P.  O'Brien  etux,^  Appellants. 

JUDGMENT  —  FAILURE  TO  ANSWER  INTERKOGATORIES— MOTION  TO 

VACATE  —  DISCRETION  OF  COURT. 

Judgment  may  be  given  against  defendants  in  an  action  for 
failure  to  answer  interrogatories  within  the  time  prescribed  by 
statute,  although  a  formal  order  on  the  part  of  the  court  requiring 
defendants  to  answer  such  interrogatories  has  not  been  made. 

A  motion  to  vacate  and  set  aside  a  judgment  is  directed  to  the 
discretion  of  the  trial  court,  and  its  action  in  passing  thereon  will 
not  be  reversed  on  appeal,  unless  the  showing  made  therefor  leaves 
no  room  for  the  exercise  of  discretion  by  the  lower  court. 

Appeal  from  Superior  Courts  King  County, 

Stratton^  Leiins  <&  Gilman  {Ernest  S.  Lyons^  of  coun- 
sel ),  for  appellants. 

Thompson^  Edsen  cfe  Ilumpliries^  for  respondents. 

The  opinion  of  tBe  court  was  delivered  by 

HoYT,  J. — The  judgment  in  this  case  was  rendered 
under  the  authority  of  §1665,  Code  of  Procedure,  for 
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failure  on  the  part  of  the  defendants  to  answer  interroga- 
tories served  upon  them  by  the  attoraeys  for  the  plaintiffs. 
There  is  only  one  suggestion  on  the  part  of  the  defendants 
against  the  regularity  of  the  proceedings  leading  to  the 
rendition  of  this  judgment,  and  that  is,  that  thero  was  no 
formal  order  on  the  part  of  the  court  requiring  the  defend- 
ants to  answer  such  interrogatories.  In  our  opinion,  upon 
the  service  of  such  interrogatories  the  defendants  were  re- 
quired to  answer  the  same,  or  show  cause  to  the  court  why 
they  should  not  do  so,  within  the  time  prescribed  by  the 
statute,  but  even  if  this  be  not  so,  and  it  required  some 
formal  action  on  the  part  of  the  court  by  way  of  approval 
of  such  interrogatories  before  the  defendants  were  so 
called  upon  to  answer,  in  this  case  such  approval  was  given 
by  the  court  when  it  overruled  the  motion  of  the  defend- 
ants to  strike  them  from  the  files.  It  follows  that  the 
action  of  the  court  in  rendering  the  judgment  was  regular. 
The  other  question  presented  by  the  record  is  as  to  the 
sufficiency  of  the  showing  made  by  the  defendants  upon 
their  motion  to  vacate  and  set  aside  such  judgment.  Mo- 
tions of  this  character  are  directed  to  the  discretion  of  the 
trial  court,  and  its  action  in  passing  thereon  will  not  be  re- 
versed by  this  court  unless  the  record  shows  an  abuse  of 
such  discretion.  It  is  not  sufficient  that  we  should  find  as 
a  matter  of  fact  that  the  showing  was  sufficient  to  have 
justified  the  setting  aside  of  the  judgment.  We  must 
further  find  that  the  showing  was  such  that  there  was  no 
room  for  the  exercise  of  discretion  by  the  lower  court  be- 
fore we  can  rightfully  interfere.  The  showing  made  in 
this  case  does  not  furnish  proof  which  so  satisfies  our 
minds.  The  motion  when  first  made,  the  day  after  the 
rendition  of  the  judgment,  was  accompanied  by  no  showing 
whatever,  and  it  is  doubtful  whether,  as  a  matter  of  right, 
the  defendants'  showing  thereafter  made  and  filed  without 
express  leave  of  the  court  was  entitled  to  any  considera- 
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tion  whatever.  But  even  if  it  was,  we  do  not  think  that 
such  facts  are  made  to  appear  therefrom  that  the  duty  of 
the  court  to  set  aside  the  judgment  was  made  so  clear  that 
there  was  no  proper  discretion  left  in  the  court  as  to  the 
action  it  should  take.  Such  showing,  although  going  over 
a  good  deal  of  ground,  does  not  in  fact  give  any  good  rea- 
son why  the  case  did  not  receive  the  attention  of  some 
member  of  the  firm  of.  attorneys  who  represented  the  de- 
fendants. Beside,  such  showing,  in  certain  particulars  at 
least,  does  not  correspond  with  the  facts  alleged  in  the  an- 
swer of  the  defendants. 

The  judgment  and  order  appealed  from  must  be  affirmed. 

DuNBAK,  C.  J.,  and  Stiles,  Anders  and  Scott,  JJ., 
concur. 


[No.  867.    Decided  June  27, 1893.] 

J.  A.  Cloud,  Appellant^  v.  Jacob  Rivord  and  Clestine 

Arquett  Rivord,  Respondents, 

PROMISSORY  NOTES  — INTEREST  — DEFAULT  IN   PAYMENT— MATU- 
RITY OP  NOTE  —  ATTORNEY'S  FEE. 

In  a  suit  to  foreclose  a  mortgage  securing  a  promissory  note  and 
coupon  interest  notes  the  plaintiff  is  not  entitled  to  judgment  for 
the  interest  notes  not  due,  although  the  note  in  terms  provides  that 
in  case  of  default  in  payment  of  any  interest  when  due,  the  princi- 
pal note  and  interest  coupons  shall  mature  and  become  payable  at 
once  at  the  option  of  the  holder. 

Wh^e  a  promissory  note  provides  that  it  shall  bear  interest  at 
the  rate  of  four  per  cent,  per  month  after  maturity,  such  contract 
applies  to  the  definite  time  set  for  the  payment  of  the  note,  and  not 
to  the  maturity  arising  by  reason  of  a  default  in  the  payment  of  an 
installment  of  interest. 

Where  a  promissory  note  contains  a  provision  for  the  payment 
of  an  attorney's  fee  in  case  of  suit  to  collect  principal  or  interest, 
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such  provision  must  be  construed  as  a  promise  to  pay  a  reasonable 
attorney's  fee,  and  when  plaintiff,  in  an  action  on  such  note,  has 
alleged  and  proved  a  reasonable  attorney's  fee,  he  is  entitled  to 
judgment  therefor. 

Appeal  Jrom  Superior  Courts  Skagit  County, 
Million  db  Ilouser^  for  appellant 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  is  an  action  to  foreclose  a  mort- 
gage on  real  estate  which  was  given  to  secure  a  note  for 
four  hundred  dollars  given  August  7,  1890.  The  note 
was  made  payable  on  the  first  day  of  July,  A.  D.  1895, 
and  bears  interest  at  the  rate  of  ten  per  cent,  per  annum, 
with  a  provision  that  it  shall  bear  interest  at  the  rate  of 
four  per  cent,  per  month  after  maturity.  The  interest  is 
provided  for  in  the  shape  of  coupon  notes  of  twenty  dol- 
lars each  attached  to  the  principal  note;  each  coupon  or 
interest  note  provides  that  it  shall  bear  interest  at  the  rate 
of  four  per  cent  per  month  after  maturity.  The  note  also 
provides  that  if  any  interest  shall  remain  unpaid  after  due. 
the  principal  note  and  interest  coupons  shall  become  mature, 
due  and  payable  at  once,  without  further  notice,  at  the  op- 
tion of  the  holder.  There  is  also  a  promise  to  pay  an  attor- 
ney" s  fee  in  case  of  suit  or  action  to  collect  the  principal 
or  interest.  The  third  coupon  note  was  not  paid  at  ma- 
turity, and  plaintiff  brought  his  action  to  foreclose,  asking 
judgment  for  J?o79.20,  which,  if  we  understand  the  com- 
plaint, represents  the  face  of  the  note  and  all  the  coupon 
notes  not  paid,  together  with  interest  on  the  same  at  the 
rate  of  four  per  cent  per  month  from  date  of  filyig  the 
complaint  together  with  an  attorney's  fee  of  $50,  and 
^17.07  taxes  paid  (concerning  which  there  is  no  dispute). 

The  court  refused  to  allow  the  demand  for  an  attorney's 
fee,  and  rendered  judgment  for  four  hundred  dollars  with 
interest  on  the  same  at  the  rate  of  ten  per  cent,  per  annum 
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from  April  6,  1892,  the  date  of  the  commenceQient  of  the 
action,  and  for  twenty  dollars,  the  amount  of  the  coupon 
note  due,  with  interest  on  the  same  at  the  rate  of  four  per 
cent,  per  month  from  the  time  it  became  due;  also,  for 
costs,  including  statutory  attorney ^s  fee.  From  this  judg- 
ment the  plaintiff  appeals,  and  urges  that  he  should  have 
judgment  for  the  coupon  notes  not  due  with  interest  on 
the  face  of  the  principal  note  at  the  rate  of  four  per  cent, 
per  month  from  the  date  of  the  filing  of  the  complaint,  and 
for  an  attorney's  fee  of  fifty  dollars. 

Inasmuch  as  the  coupon  notes,  not  due,  simply  represent 
the  computed  interest  up  to  the  time  when  the  principal 
note  would  become  matured  by  time,  it  is  very  evident  that 
the  consideration  for  such  notes  failed  when  judgment  was 
obtained  for  the  principal,  and  plaintiff  would  under  no 
principle  of  law  or  ethics  be  allowed  to  recover  both  the 
use  of  the  money,  and  the  money  which  represented  its 
use,  and  the  court  very  properly  refused  this  demand. 

So  far  as  the  contention  of  the  appellant  is  concerned, 
that  under  the  terms  of  the  note  he  should  be  allowed  in- 
terest on  four  hundred  dollars  at  the  rate  of  four  per  cent, 
per  month  from  the  date  of  filing  the  complaint,  we  have 
to  say  that  while  it  is  true  that  the  note  provides  that  if 
any  interest  shall  remain  unpaid  after  due,  the  principal 
note  and  interest  coupons  shall  become  matured  at  the  op- 
tion of  the  holder,  yet  construing  all  the  provisions  of  this 
note  together,  we  think  that  the  provision  ^^this  note  shall 
bear  interest  at  the  rate  of  four  per  cent,  per  month  after 
maturity"  was  inserted  with  reference  to  the  maturity  of 
the  note  first  expressed,  namely,  the  first  day  of  July,  1895, 
the  time  when  the  money  became  due.  This  construction 
is  strengthened  by  the  fact  that  the  interest  up  to  that  day 
is  made  definite  and  certain,  and  fully  and  separately  pro- 
vided for  by  the  coupon  interest  notes  attached,  and  the 
judgment  of  the  court  in  respect  to  the  interest  was  right. 
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We  think,  however,  that  the  language  used  in  the  note  and 
mortgage,  viz.,  "If  suit  or  action  shall  be  brought  to  col- 
lect principal  or  interest  we  promise  to  pay  a  collection 
and  attorney's  fee  in  said  suit  or  action,  which  fee  shall  be 
taxed  as  the  attorney's  fee  in  the  judgment  rendered,'' 
must  be  construed  to  be  a  promise  to  pay  a  reasonable  at- 
torney's fee,  and  as  the  plaintiff  alleged  and  proved  that 
fifty  dollars  was  a  reasonable  attorney's  fee  in  this  case,  he 
is  entitled  to  a  judgment  for  that  amount. 

The  cause  will,  therefore,  be  remanded  to  the  lower  court 
with  instructions  to  modify  the  judgment  to  the  extent  of 
allowing  appellant  the  difference  between  the  statutory  at- 
torney's fee  allowed  by  the  court  below,  and  an  attorney's 
fee  of  fifty  dollars.  The  appellant  will  be  entitled  to  his 
costs  in  this  court. 

HoYT,  Scott,  Stiles  and  Anders,  JJ.,  concur. 


[  No.  910.    Decided  June  27,  1898.] 

C.  M.  RoMBOUGH,  Appellant^  v.  Gerow  Koons  and 

Mary  Koons,  Respondents, 

CONVEYANCES  —  SEIZIN  OF  GRANTOK  —  BREACH  OF  COVENANT  — 
AFTER  ACgUIRED  TITLE  — RIGHT  OF  ACTION  BY  GRANTEE. 

Where  the  grantor  of  land  is  neither  in  possession  nor  has  any 
right  of  possession  at  the  date  of  his  deed,  the  covenant  of  seizin 
confers  upon  the  grantee  an  immediate  right  of  action  for  the  re- 
covery of  purchase  money  paid,  and  the  action  cannot  be  defeated 
by  the  grantor's  acquiring  title  subsequent  to  the  commencement 
of  the  action. 

Appeal  from  Superior  Court^  Spokane  County , 

Hyde^  Glass  <&  Heagan^  for  appellant. 
Daemon  <&  Plattor^  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellant  brought  an  action  to  recover  the 
sum  of  sixteen  hundred  dollars  from  the  respondents,  being 
the  consideration  paid  in  part  by  himself,  and  in  part  by 
his  assignor  Savage,  for  several  deeds  of  real  estate  in 
Douglas  county.  These  deeds  were  in  the  usual  form  of 
warranty  deeds,  and  contained  a  covenant  of  seizin  in  fee, 
and  the  facts  appearing  by  the  record  are  as  follows:  One 
Mauntell  and  wife  were  the  owners  of  three  certain  ten-acre 
tracts  of  land,  and  in  December,  1891,  they  made  a  con- 
tract  with  the  respondent  Gerow  Koons  under  which  they 
agreed  that  if  he  would  survey  these  tracts  into  town  lots, 
and  prepare  plals  which  they  contracted  to  execute,  and 
would  tile  the  plats  at  his  own  cost,  advertise  the  property 
for  sale  and  sell  the  lots,  they  would  upon  his  demand  ex- 
ecute deeds  for  as  many  lots  as  he  might  sell  at  the  price, 
to  him,  of  eight  dollars  each.  One  clause  of  the  contract 
was  that  the  complete  title  of  said  real  estate  should  remain 
in  the  M auntells  until  the  lots  were  paid  for  by  Koons. 
Whether  any  plats  were  executed  by  Mauntell  and  wife  is 
not  shown,  but  it  does  appear  that  Koons  had  a  plat  or 
plats  in  his  office  in  Spokane,  from  which  he  claimed  to 
sell  various  lots.  No  survey  was  made  until  after  this  suit 
was  commenced.  Between  the  first  of  January  and  the 
first  of  April,  1892,  i*espondents  made  the  deeds  in  ques- 
tion to  the  appellant  and  Savage,  conveying  a  number  of 
lots  to  each  of  them.  About  the  first  of  April,  1892,  it 
was  discovered  by  appellant  and  Savage  that  respondents 
had  no  title  whatever  to  any  of  this  property,  and  they 
tendered  back  their  deeds  and  demanded  the  repayment  of 
the  purchase  money  paid,  in  the  sum  of  sixteen  hundred 
dollars,  which  was  refused.  Savage  assigned  his  cause  of 
action  to  the  appellant,  and  this  suit  was  brought.  Subse- 
quent to  the  commencement  of  the  action  the  respondents 
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obtained  from  Mauntell  and  wife  a  warranty  deed  covering 
all  the  lots  described  in  the  deeds  to  Rombough  and  Sav- 
age, and  at  a  later  day  a  survey  of  the  property  into  lots 
and  blocks  was  made.  The  property  was  at  no  time  in 
the  actual  possession  of  any  person. 

.The  contention  of  the  appellant  is,  that  a  right  of  action 
accrued  to  him  immediately  upon  the  execution  and  de- 
livery of  his  deeds  because  of  the  covenant  of  seizin  therein, 
which  he  maintains  is  what  is  known  to  the  law  as  a  cove- 
nant in  prcBsenti^  giving  him  immediate  right  to  the  recov- 
ery of  his  purchase  money;  while  on  the  other  hand  the 
respondents  maintain  that  the  covenant  for  seizin  is  a  real 
covenant  which  runs  with  the  land  and  passes  to  the  as- 
signee thereof,  and  does  not  become  available  until  there 
has  been  an  eviction  by  the  owner  of  the  paramount  title. 
The  respondents  maintain  also,  that  inasmuch  as  they  were 
in  possession  of  this  land,  constructively  of  course,  and  by 
their  deed  passed  the  same  possession  or  right  of  posses- 
sion to  their  grantee,  the  covenant  for  seizin  was  satisfied 
for  the  present  at  least,  and  they  especially  urge  that  in 
such  a  case  the  after  acquired  title  inured  to  the  benefit  of 
their  grantee,  who,  at  the  most,  was  entitled  to  only  nom- 
inal damages. 

The  superior  court  seems  to  have  taken  the  respondents' 
view  of  the  case  all  through,  and  so  charged  the  jury  that 
the  result  was  a  finding  for  the  defendants,  nominal  dam- 
ages, even,  not  having  been  awarded.  In  this  position  we 
think  the  court  committed  error. 

With  the  controversy  which  has  long  been  waged  before 
various  courts  as  to  whether  the  covenant  for  seizin  is  a 
personal  covenant  in  pnvsenti  or  a  real  covenant  running 
with  the  land,  we  shall  not  now  attempt  to  engage.  In 
our  judgment  it  is  not  material  in  this  case,  for  the  uni- 
versal holding  of  all  courts  seems  to  be  that,  where  the 
grantor  is  neither  in  possession  nor  has  any  right  of  pos- 
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session  at  the  date  of  his  deed,  the  covenant  for  seizin 
confers  upon  the  grantee  an  immediate  right  of  action,  and 
the  only  question  which  has  divided  courts  in  such  a  case 
is  as  to  whether  an  after  acquired  title  can  in  any  wise 
estop  the  grantee  from  maintaining  his  action,  and  recov- 
ering the  purchase  money  paid  as  his  damages.  It  is  gen- 
erally agreed,  however,  that  where  the  title  has  been  thus 
acquired  before  suit  brought,  the  damages  can  only  be  such 
as  have  been  actually  suffered  by  the  grantee.  But  there 
is  another  divergence  among  the  courts  in  cases  where  the 
title  is  acquired  after  the  action  has  been  commenced.  It 
is  a  general  rule  that  such  a  title  inures  to  the  prior  pur- 
chaser by  warranty,  or  bargain  and  sale,  deed,  and  in  those 
states  where  it  is  held  that  the  after  acquired  title  abso- 
lutely passes,  it  is  considered  that  only  actual  damages  can 
be  recovered  even  though  the  action  be  commenced  before 
that  time;  but  where  it  id  held  that  the  title  inures  only  by 
estoppel,  as  against  the  grantor  and  his  heirs  and  subse- 
quent grantees  with  notice,  the  rule  is  the  other  way,  and 
it  is  held  that  the  grantee  has  his  election  whether  he  will 
take  the  title  or  will  recover  the  money  paid.  The  latter 
view  is  sustained  by  far  the  greater  number  of  the  author- 
ities, and  it  seems  to  us  is  the  better  rule,  inasmuch  as 
under  our  registration  laws  the  first  grantee  might  retain 
his  deed  unrecordedf  and  a  subsequent  grantee  would  suf- 
fer by  reason  of  the  fact  that  he  could  never  know,  until 
the  decease  of  his  grantor,  whether  he  might  not  at  some 
time  have  executed  another  deed  which,  by  relation,  would 
take  effect  before  his  own.  In  these  days  of  quick  dealing 
with  real  property  it  has  grown  to  be  necessary,  in  the 
eyes  of  the  courts,  to  do  away  with  many  of  the  technical- 
ities pertaining  to  titles.  Property  is  exchanged  rapidly, 
and  it  is  bought  and  sold  entirely  with  a  view  to  its  qual- 
ity of  quick  and  safe  transfer.  A  buyer  who  pays  his 
money  and  takes  his  deed  expects,  and  has  a  right  to  ex- 
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pect,  that  upon  that  instant  the  full  title  will  pass  to  him, 
and  nothing  else  will  satisfy  the  contract  which  it  is  the 
intention  of  the  parties  in  by  far  the  greater  majority  of 
the  eases  to  make. 

In  this  case,  even  admitting  that  the  respondents  had 
the  possession  of  these  lots,  and  that  the  appellant  suc- 
ceeded to  their  possession,  there  can  be  no  question  but 
that  the  contract  they  intended  to  make  by  the  deed  would 
not  be  satisfied  by  the  existence  of  the  fact  that  respond- 
ents might  some  day  receive  the  title  under  their  contract 
with  the  Mauntells.  And  although  the  court  submitted 
the  case  to  the  jury  solely  upon  the  question  of  possession, 
we  find  no  evidence  in  the  record  tending  to  support  any 
possession  whatever.  Koons'  contract  with  the  Mauntells 
gave  him  no  possession,  for  at  most  he  had  a  license  to 
enter  upon  the  land  for  the  purpose  of  making  a  survey 
and  to  show  it  to  purchasers.  This  was  a  license,  merely, 
and  gave  him  no  right  to  take  possession  either  us  tenant 
or  as  purchaser.  The  terms  of  the  contract  retaining  the 
entire  title  in  Mauntell  and  wife  until  the  money  for  which 
they  contracted  had  been  paid  emphasized  this  fact.  There 
was  other  evidence  tending  to  show  that  neither  Koons  nor 
anyone  else  was  in  possession,  or  had  ever  thought  of 
taking  possession,  of  the  lots;  in  fact,  they  were  lots  which 
had  no  real  existence  except  upon  the  plat  hanging  in  his 
oflSce. 

The  authorities  upon  the  propositions  which  we  have 
stated  are  well  summed  up  in  Mclnnis  v.  Lyman^  62  Wis. 
191  (22  N.  W.  Rep.  405);  Fritz  v.  Pusey,  31  Minn.  368 
(18  N.W.  Rep.  94);  Shattuck  v.  Lamb,  65  N.  Y.  499,  and 
particularly  in  Resser  v.  Carney^  54  N.  W.  Rep.  (Minn.)  89. 

We  think  it  was  the  duty  of  the  court  to  adopt  the 
course  here  indicated,  and  that  there  should  6e  a  new  trial. 
Judgment  reversed,  and  remanded. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ., 
concur. 
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[  No.  710.    Decided  June  30, 1893.] 

The  State  of  Washington,  Bespondent^  v.  E.  L.  Payne, 

Appellant. 

APPEAL  — SETTLEMENT  OP  BILL  OF  EXCEPTIONS — JURIES  —  MANNER 
OF  SELECTION  —  EVIDENCE— PROOF  OF  FORMER  CONVICTION  — 
CREDIBILITY  OF  WITNESS — LARCENY  —  SUFFICIENCY  OF  EVI- 
DENCE —  ADMISSIONS. 

Where  an  appellant  has  filed  bis  bill  of  exceptions  with  the  judge 
and  served  the  respondent  with  a  copy  within  the  prescribed  time, 
to  which  the  respondent  has  tiled  objections  and  suggested  certain 
amendments,  the  fact  that  the  judge  does  not  settle  and  sign  the 
bill  at  the  designated  time,  but  subsequently,  after  a  considerable 
length  of  absence  irom  the  state,  settles  and  signs  the  bill  of  excep- 
tions without  notice  to  the  respondent,  but  embodying  the  amend- 
ments proposed  by  the  latter,  is  not  sufficient  ground  for  striking 
the  bill  from  the  transcript. 

Under  g§59,  61,  Code  Proc,  prescribing  the  method  of  drawing 
a  jury  from  the  jury  list  certified  by  the  county  commissioners,  a 
deputy  sheriff  is  not  authorized  to  act  in  place  of  the  sheriff. 

The  fact  that  a  sheriff  does  not  make  a  return  of  his  doings  in 
summoning  a  special  venire  of  jurors  until  after  the  commence- 
ment of  the  trial,  is  not  ground  for  a  challenge. 

The  certificate  of  the  officers  to  a  jury  list  drawn  by  them  should 
state  how  the  drawing  was  actually  done,  and  not  simply  that  it 
was  conducted  fairly  and  as  provided  by  law. 

Proof  that  a  defendant  in  a  criminal  prosecution  has  formerly 
been  confined  in  the  county  jail  is  irrelevant. 

The  only  competent  evidence  of  the  former  conviction  of  de- 
fendant in  a  criminal  prosecution  is  the  production  of  a  judgment 
of  a  court  of  competent  jurisdiction  founded  upon  an  indictment  or 
other  proper  accusation. 

The  former  conviction  of  a  witness  for  the  commission  of  a  mis- 
demeanor cannot  be  proved  for  the  purpose  of  affecting  his  credi- 
bility. 

An  admission  by  defendant  that  he  knew  a  certain  larceny  had 
been  committed,  was  not  evidence  that  he  actually  participated  in 
the  commission  of  the  crime,  and  he  could  not  be  convicted  on 
such  an  admission  as  a  principal  and  active  participant  in  the  lar- 
ceny. 
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The  evidence  is  insufficient  to  sustain  the  conviction  of  defend- 
ant for  the  crime  of  grand  larceny,  when  it  is  shown  that  the  de- 
fendant and  A  and  C,  who  had  been  drinking  together,  went  to  bed 
in  a  lodging  house,  occupying  one  room;  that  the  defendant  and  A 
got  up  in  the  night,  leaving  C  in  the  room  with  the  door  unlocked, 
and  repaired  to  a  neighboring  saloon,  where  they  spent  the  night 
in  drinking,  the  defendant  paying  for  the  drinks  with  a  twenty  dol- 
lar gold  piece;  that  C  discovered  in  the  morning  that  he  had  been 
robbed  of  his  pocket  book  containing  a  twenty  dollar  gold  piece; 
but  there  was  no  evidence  identifying  the  coin  spent  by  defendant 
as  the  one  stolen  from  C,  and  defendant  proved  that  he  had  received 
two  twenty  dollar  gold  pieces,  in  addition  to  silver  coin,  about  a 
month  prior  thereto  from  a  man  for  whom  he  had  been  working; 
and  it  was  further  shown  that  defendant  had  and  was  spending 
money  on  the  night  of  the  larceny  and  before  the  alleged  commis- 
sion of  the  crime. 

Appeal  from  Superior  Courts  Pierce  County. 

Andrew  J.  Hardon^  for  appellant. 

W.  II,  Snell^  Prosecuting  Attorney,  and  Charles  Bed- 
ford^ for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant  and  one  Arquet  were  tried, 
convicted  and  sentenced  to  the  penitentiary  for  a  period  of 
seven  years,  upon  an  information  charging  them  with  the 
crime  of  grand  larceny. 

The  case  has  heretofore  been  before  this  court  on  motion 
to  dismiss  for  failure  to  file  a  transcript  within  the  pre- 
scribed time;  and  the  respondent  now  moves  the  court  to 
strike  from  the  transcript  the  bills  of  exception,  on  the 
grounds  that  they  were  signed  after  the  time  provided  by 
statute  and  after  the  court  had  lost  jurisdiction  to  sign  and 
settle  the  same;  that  the  same  were  signed  without  notice 
to  the  respondent  as  to  the  time  and  place,  and  without 
any  time  being  set  by  the  court;  and  that  there  are  in  the 
record  what  purports  to  be  bills  of  exceptions  and  state- 
ment of  facts,  and  the  latter  revokes  and  supersedes  the 
former. 
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It  appears  from  the  record  that  a  notice  containing  a 
statement  of  the  time  at  which  the  attorneys  for  the  appel- 
lant would  a'pply  to  the  judge  to  settle  and  sign  the  bills 
of  exceptions,  which  were  annexed  to  the  notice,  was  served 
on  the  prosecuting  attorney  within  the  time  prescribed  by 
§  393  of  the  Code  of  Procedure.  The  prosecuting  attor- 
ney filed  objections  and  suggested  certain  amendments  to 
the  same,  and  they  w^ere  not  settled  or  signed  at  the  time 
designated.  Before  taking  any  action  in  the  matter,  it 
seems  that  the  judge  had  occasion  to  absent  himself  from 
the  state  for  some  time,  but  he  subsequently  settled  and 
signed  the  bills  of  exception  embodying  therein  the  amend- 
ments proposed  by  the  prosecuting  attorney.  No  new  no- 
tice of  the  time  of  settlement  is  shown,  and  no  order  fixing 
a  time  when  the  bills  of  exceptions  would  be  signed  ap- 
pears. It  does  not  appear  that  the  appellant  refused  or 
neglected  to  do  anything  required  of  him  by  law,  and  the 
question  is,  shall  he  now  be  deprived  of  the  right  to  have 
his  case  reviewed  upon  its  merits  in  this  court  simply  be- 
cause the  attorney  for  the  state  is  not  shown  by  the  record 
to  have  had  notice  of  thefnal  action  of  the  court  in  the 
premises?  Under  the  circumstances,  we  think  he  should 
not.  -It  is  not  claimed  or  suggested  that  the  bills  of  ex- 
ception are  not  in  accordance  with  the  facts;  and  having 
been  brought  to  the  attention  of  the  court  in  proper  time, 
we  see  no  reason  why  they  should  not  be  considered.  No 
statement  of  facts  such  as  is  provided  for  by  statute,  was 
fijed  or  settled,  but  all  of  the  matters  for  consideration  on 
this  appeal  are  brought  up  in  the  form  of  bills  of  exception 
certified  by  the  trial  judge. 

The  motion  must  be  denied. 

Before  the  commencement  of  the  trial  the  defendant  in- 
terposed a  challenge  to  the  panel  of  twenty-four  jurors  on 
the  grounds  that  the  names  were  not  drawn  from  the  jury 
list  certified  by  the  county  commissioners,  By  the  persons 


566  STATE  V.  PAYNE. 


Opinion  of  the  Court — Anders.  J.  [6  Wash. 

designated  by  law  to  draw  the  same,  and  that  the  list  as 
drawn  was  not  properly  certified.  Although  the  challenge 
was  not  in  writing,  sworn  to,  and  proved,  as 'required  by 
g  1300  of  the  Code  of  Procedure,  it  was  nevertheless  enter- 
tained and  considered  by  the  court.  The  particular  objec- 
tion to  the  panel  was  that  the  deputy  sheriff,  instead  of  the 
sheriff,  assisted  the  county  clerk  and  auditor  in  drawing 
the  jury.    The  statute  provides  (Code  Proc,  §  59 )  that — 

*'The  clerk  of  the  superior  court,  or  his  deputy,  and 
the  sheriff  and  countj'  auditor,  shall  place  ballots  prepared 
from  such  list  in  a  box,  and  having  thoroughly  mixed 
them,  the  clerk,  or  his  deputy,  being  blindfolded,  shall 
draw  the  i^equisite  number  to  serve  as  such  petit  jurors.*" 

And  §  61  further  provides  that — 

''If  from  any  cause  the  sheriff  or  auditor,  or  both,  shall 
not  attend  and  assist  the  clerk  in  drawing  jurors,  as  in  this 
chapter  provided,  the  clerk  may  call  to  his  assistance  such 
other  county  officer  or  officers  as  he  may  choose,  and  they 
shall  proceed  as  is  pi'escribed  for  the  auditor  and  sheriff." 

It  will  be  observed  that  these  two  sections  provide  that 
the  deputy  clerk  may  act  in  the  place  of  the  clerk,  but 
there  is  no  provision  authorizing  the  deputy  sheriff  to  act 
instead  of  the  sheriff",  and  the  clear  implication  of  the  lan- 
guage used  is  that  the  sheriff  must  assist  in  the  drawing, 
in  person,  if  at  all,  and  not  by  deputy. 

If  it  had  been  the  intention  of  the  legislature  that  the 
deputy  sheriff,  like  the  deputy  clerk,  might  act  instead  of 
his  principal,  it  seems  that  they  would  have  said  so,  and 
would  not  have  said  that  if  the  sheriff  shall  not  attend 
then  the  clerk  may  call  to  his  assistance  such  other  county 
officei^  as  he  may  choose.  But  it  is  claimed  by  the  re- 
spondent that  inasmuch  as  it  is  provided  in  §  80  of  the 
Code  of  Procedure  that  the  deputy  sheriff  has  all  the  power 
of  the  sheriff  and  may  perform  any  of  the  duties  prescribed 
by  law  to  be  performed  by  the  sheriff,  the  deputy  sheriff 
was  duly  authorized  to  assist  the  clerk  and  auditor  in 
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drawing  the  jury  although  not  mentioned  in  the  sections 
of  the  statute  pertaining  to  the  selection  of  juries  above 
quoted.  We  apprehend,  however,  that  the  duties  and 
powers  of  deputy  sheriffs  mentioned  in  §  80  are  such  only 
as  are  usually  incident  to  the  office  of  sheriff,  and  are  to  be 
performed  by  him  in  his  official  capacity  as  sheriff,  and  do 
not  include  the  execution  of  duties  which  are  unofficial  in 
character,  and  which  may  by  law  be  performed  as  well  by 
any  other  county  officer  who  may  be  properly  requested 
to  perform  them.  The  sheriff  is  designated  by  the  legisla- 
ture to  perform,  or  assist  in  performing,  the  important 
duty  of  drawing  the  names  of  those  who  shall  act  as  jurors, 
not  because  he  is  sheriff,  but  because  he  is  deemed  a  proper 
person  to  execute  a  trust  which  must  be  confided  to  some 
one  to  perform.  It  needs  no  argument  to  prove  the  prop- 
osition that  every  person  who  has  a  cause  to  be  tried  in 
court  has  a  right  to  have  it  submitted  to  a  legal  jury,  that 
is,  a  jury  selected  by  the  persons  designated  by  law.  The 
statutes  we  are  considering  were  passed  long  after  §  80  be- 
came a  law,  and  we  cannot  escape  the  conviction  that  if  the 
legislature  had  intended  that  a  sheriff's  deputy  might  be 
delegated  by  the  sheriff  himself  to  perform  this  particular 
duty,  they  would  not  have  made  it  the  duty  of  the  clerk  to 
select  some  other  county  officer  in  the  absence  of  the  sher- 
iff. Such  trusts  as  are  conferred  upon  the  sheriff  and 
auditor  in  this  matter  are,  in  our  opinion,  personal  to 
themselves  if  accepted,  and  cannot  be  delegated  by  them 
tp  others.  State  v.  NeicJioxise^  29  La.  An.  824.  Mere  ir- 
regularities in  the  drawing  of  the  jury  are  not  grounds 
of  challenge  under  our  statute,  but  we  do  not  deem  a  draw- 
ing by  persons  not  authorized  by  law  to  be  an  irregularity 
merely,  but  a  departure  from  the  provisions  of  the  law  it- 
self. Brazier  v.  State-^  44  Ala.  387.  We  think,  under  the 
provisions  of  our  jury  statutes,  and  conceding  for  the  pur- 
poses of  this  case  that  the  defendant's  challenge  to  the 
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panel  was  properly  presepted,  that  it  should  have  been  sus- 
tained. 

The  challenge  and  motion  to  set  aside  the  special  venire 
of  fourteen  names  was  properly  disallowed,  as  it  is  not 
shown  that  the  venire  was  not  issued  for  a  sufficient 
reason. 

The  challenge,  on  the  ground  that  the  sheriff  or  officer 
who  summoned  the  jurors  by  virtue  of  the  special  venire 
did  not  make  a  return  of  his  doings  thereon  until  after  the 
commencement  of  the  trial,  was  properly  overruled.  It 
was  not  a  sufficient  reason  for  quashing  the  venire,  and  the 
court  did  right  in  causing  the  proper  return  to  be  made. 
Proffatt  on  Jury  Trials,  §13G. 

The  certificate  of  the  officers  who  assisted  in  di^wing 
the  jury,  to  the  list  returned,  is  open  to  objection.  It 
should  have  stated  how  the  drawing  was  actually  done, 
and  not  simply  that  it  was  conducted  fairly  and  as  pro- 
vided by  law.. 

Upon  the  trial  the  defendant  himself  testified  in  his  own 
behalf,  and  upon  cross-examination  he  was  asked  the  ques- 
tion, '*Were  you  ever  confined  in  the  county  jail?"  And 
also  the  further  question,  *' Were  you  ever  convicted  of  a 
crime  before?"  To  each  of  these  questions  the  defendant 
answered  ''No."  Afterwards  the  prosecution  introduced 
the  sheriff  of  the  coimty.  whom  the  court  permitted  to 
testify,  over  the  objection  of  the  defendant,  that  the  latter 
had  been  in  the  county  jail  under  a  conviction  of  petit 
larceny  before  a  justice  of  the  peace.  He  was  also  j>er- 
mitted  to  read  to  the  jury  the  jail  record  and  an  order  of 
commitment  issued  by  the  justice  of  the  peace.  This  was 
clearly  error  on  the  part  of  the  court.  When  the  witness 
was  asked  the  question,  "Were  you  ever  confined  in  the 
county  jail?"  and  answered  "No,"  the  state  was  con- 
cluded by  the  answer,  and  could  not  contradict  the  witness. 
The  matter  inquired  of  was  collateral  and  irrelevant  to  the 
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issue  before  the  jury,  and  was,  therefore,  irrebuttable. 
Freidrich  v.  Territory,  2  Wash.  358  (26  Pac.  Rep.  976); 
People  V.  McEeller,  53  Cal.  65;  People  v.  Bell,  53  Cal.  119. 
CMe  V,  State,  31  Ohio  St.  100;  Wharton,  Crim.  Ev.  (9th 
ed.),  §484. 

If  it  was  competent  to  show  that  the  appellant  had  been 
previously  convicted  of  a  crime,  neither  the  jail  record  con- 
taining the  names,  description  and  term  of  sentence,  etc. , 
of  persons  confined  therein,  nor  the  warrant  of  commit- 
ment, was  competent  evidence  to  establish  that  fact.  A 
conviction  can  only  be  shown  by  the  record.  A  warrant 
of  commitment,  or,  in  other  words,  a  mittimus,  is  sufficient 
to  authorize  and  justify  the  sheriff  in  receiving  and  detaining 
a  prisoner  in  the  county  jail,  but  it  is  not  proof  of  a  convic- 
tion. That  can  only  be  shown  by  the  production  of  a 
judgment  of  a  court  of  competent  jurisdiction  founded 
upon  an  indictment  or  other  proper  accusation.  Bartholo- 
meic  V,  People,  104  111.  601. 

But  it  is  urged  on  behalf  of  the  appellant  that  it  was 
error  to  permit  the  prosecution  to  attempt  to  prove  a 
former  conviction  of  appellant  of  petit  larceny,  even  for 
.the  purpose  of  affecting  his  credibility  as  a  witness.  It  is 
provided  in  §1647,  Code  Proc,  that  no  person  offered  as 
a  witness  shall  be  excluded  from  giving  evidence  by 
reason  of  conviction  of  crime,  but  such  conviction  may  be 
shown  to  affect  his  credibility,  etc. ,  but  it  is  claimed  that 
a  conviction  of  a  misdemeanor  is  not  such  a  conviction  of 
crime  as  is  contemplated  by  the  statute,  and  that  only  a 
conviction  of  a  crime  styled  infamous  is  presumed,  in  law, 
to  discredit. 

At  common  law,  persons  convicted  of  infamous  crimes 
were  excluded  from  testifying  as  witnesses  in  courts  of 
justice.  Not  all  crimes  were  deemed  infamous,  but 
treason,  felony  and  the  crimen  falsi  were  classed  as  such. 
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Whart.,  Cr.  Law  (9th  ed.),  §22«.  Our  statute  provides 
that  a  crime  shall  be  deemed  infamous  which  is  punish- 
able by  death  or  imprisonment  in  the  penitentiary.  Gren. 
Stat,  §3:1:5.  And  crimes  so  punishable  are  felonies, 
while  all  other  offenses  are  mere  misdemeanore.  Code 
Proc,  §1184.  Petit  larceny  is,  under  our  law,  not  an  in- 
famous crime. 

Is  it,  then,  a  crime,  the  conviction  of  which  may  l>e 
shown  to  affect  the  credibility  of  a  witness  i  In  the  case 
of  Bartholomew  v.  People^  stipra^  the  supreme  court  of  Illi- 
nois, in  considering  the  effect  of  a  statute  quite  similar  to 
§  1647  of  our  code,  held  that  the  purpose  of  such  a  statute 
is  simply  to  remove  the  common  law  disability,  and  to 
allow  witnesses  to  testify  who  were  thereby  excluded,  and 
that  it  does  not  profess  to,  nor  does  it  by  implication,  en- 
large the  class  of  cases  wherein  convictions  discredit  the 
witness.  In  further  speaking  of  the  design  of  the  statute, 
the  court  said: 

* '  It  could  not  have  been  designed  to  have  allowed  proof 
of  a  conviction  for  an  offense,  not  legally  presumed  to  af- 
fect his  credibility,  to  be  given  in  evidence." 

And  analogous  statutes  have  been  similarly  interpreted 
by  the  courts  of  other  states.  See  Cohle  v.  State^  31  Ohio  St. 
100;  Card  v.  Foot,  57  Conn.  427  ( 18  Atl.  Rep.  713).  The 
convictions,  therefore,  which  are  referred  to  in  §  1647  are 
only  convictions  of  such  crimes  as  before  its  passage  ex- 
cluded witnesses  from  testifying  on  account  of  infamy,  and 
the  crime,  a  conviction  of  which  was  attempted  to  be 
shown,  was  not  of  that  class.  It  therefore  follows  that  it 
was  not  competent  to  prove,  or  attempt  to  prove,  it  for  the 
purpose  of  affecting  the  credibility  of  the  appellant,  or  for 
any  other  purpose.  And  the  charge  of  the  court  to  the 
jury  upon  this  point  was  also  erroneous. 

A  witness  for  the  prosecution,  a  member  of  the  police 
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force  of  the  city  of  Tacoma,  testified  that  he  had  a  conver- 
sation with  Payne  at  the  jail,  and  that — 

*^He  (Payne)  told  me  that  he  had  been  wrongfully  ar- 
rested; that  he  did  not  have  anything  to  do  with  robbing 
the  man,  but  he  knew  about  it  and  helped  'blow  in'  the 
money.  He  said  all  three  went  to  the  lodging  house  to- 
gether and  took  three  beds  in  one  room;  that  he  couldn't 
sleep,  and  in  a  short  time  he  got  up  and  went  down  and 
got  the  drinks;  that  Arquet  thro  wed  down  the  twenty  dol- 
lars and  says,  'how's  this?'  and  after  that  they  went  up 
to  Hank  Halstead's  and  bio  wed  in  the  biggest  part  of  it. ' ' 

This  testimony  is  referred  to  as  an  admission,  and  also 
as  a  confession,  on  the  part  of  Payne.  And,  in  view  of 
its  having  been  introduced,  the  defendant  requested  the 
court  to  charge  the  jury  as  follows: 

^^fSecoTid:  A  confession  made  by  a  defendant  that  he 
knew,  some  time  after  the  crime  was  committed,  that  the 
crime  charged  had  been  committed,  is  not  evidence  that 
he  actually  participated  in  the  commission  of  the  crime 
charged  in  the  information,  but  would  be  evidence  tending 
to  show  that  he  was  an  accessory  after  the  fact,  and  could 
not  be  convicted  on  that  confession  as  a  principal  and  ac- 
tive participant  in  the  commission  of  the  crime  charged.'' 

The  court  declined  to  so  charge  the  jury,  and  in  so 
doing,  we  think,  committed  error.  Nor  do  we  think  the 
error  was  cured  by  the  instruction  which  the  court  did 
give,  which  was  as  follows: 

'"You  are  instructed  that  an  admission  made  by  a  de- 
fendant that  he  knew,  some  time  after  the  crime  was  com- 
mitted, that  the  crime  charged  had  been  committed,  w^ould 
not  be  evidence  that  he  actually  participated  in  the  com- 
mission of  the  crime  charged,  and  such  an  admission  taken 
alone  and  without  other  testimony  showing  that  he  actually 
participated  in  the  commission  of  the  crime  charged,  would 
not  be  suflicient  to  warrant  his  conviction  of  the  crime 
charged." 

This  instruction  is  inconsistent  with  itself  and  was,  there- 
fore, calculated  to  confuse  and  mislead  the  jury. 
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The  appellant  contends  that  the  testimony  is  insufficient 
to  warrant  the  verdict.  And  this  raises  a  question  which 
we  approach  with  no  small  degree  of  reluctance.  But  as 
insufficiency  of  the  evidence  is  made  a  ground  for  a  new 
trial  by  statute,  it  becomes  our  duty  to  determine  the 
question  thus  presented.  The  testimony  in  the  case  is 
wholly  circumstantial,  and  the  facts  are  briefly  these:  The 
defendant,  who  had  been  living  for  some  time  at  Anacortea, 
came  up  to  Tacoma  about  the  16th  or  17th  day  of  Janu- 
ary, 1892,  and  engaged  in  selling  oysters  in  the  saloons 
and  about  the  streets  at  night.  On  the  evening  of  Febru- 
ary 21st,  at  about  8  or  9  o'clock,  the  appellant,  Arquet, 
and  Cox,  whose  money  is  alleged  to  have  been  stolen,  were 
together  in  a  saloon  drinking,  each  treating  the  others  in 
turn.  In  this  they  continued  until  after  ten  o'clock,  when 
Arquet  and  Cox  went  together  to  a  variety  theatre,  where 
they  remained  until  half  past  two  o'clock,  at  which  time 
they  returned  to  the  saloon,  where  they  again  met  Payne, 
who  had  put  up  his  "oyster  outfit"  and  come  back  to  the 
saloon  before  the  others  returned  from  the  theater.  They 
again  engaged  in  drinking  for  a  while,  and  were  all  more 
or  less  intoxicated,  and  finally  went  to  a  cheap  lodging 
house  adjoining  the  saloon  and  went  to  bed,  Payne  paying 
for  his  bed  and  Cox  paying  for  his  and  that  of  Arquet. 
They  all  occupied  the  same  room,  but  each  had  a  separate 
ted.  Arquet  and  Payne  undressed,  but  Cox  lay  down 
without  taking  off  his  clothes,  and,  as  it  appeal's,  soon  fell 
asleep,  as  also  did  Arquet.  After  they  had  been  in  the 
room  an  hour  or  more  Payne  got  up,  went  to  the  head  of 
the  stairs  and  called  the  night  clerk  and  asked  him  where 
he  could  get  a  drink.  The  clerk  informed  him  that  he 
thought  the  saloon  next  door  was  still  open,  whereupon  he 
went  back  to  his  room  and  proceeded  to  dress  himself, 
after  which  he  and  Arquet,  who  awoke  in  the  meantime* 
again  repaired  to  the  saloon,  leaving  Cox  in  bed  and  the 
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door  unlocked  as  it  had  been  previously  to  their  getting 
up.  The  clerk  at  the  lodging  house  accompanied  Payne 
and  Arquet  to  the  saloon,  where  he  took  a  drink  with  them 
and  returned  immediately  to  the  lodging  house. 

About  this  time  a  police  officer  came  into  the  saloon  and 
he  and  the  other  two  men  remained  there  until  six  or  seven 
o'clock  in  the  morning  engaged  in  conversation  and  drink- 
ing, when  Payne  proposed  to  return  to  the  lodging  house 
and  go  to  bed,  but,  at  the  suggestion  of  Arquet,  the  thi*ee 
went  to  a  restaurant  and  took  breakfast,  for  which  Payne 
paid.  During  the  night  Payne,  in  paying  for  the  drinks, 
gave  the  bartender  a  twenty  dollar  gold  piece  from  which 
the  amount  due  for  the  drinks  was  deducted  and  the  bal- 
ance returned.  This,  it  appears,  was  after  Payne  came 
back  from  the  lodging  house. 

Cox  did  not  awake  until  eight  or  nine  o'clock  in  the 
morning,  when,  as  he  testified,  he  found  that  his  pocket- 
book,  containing  a  twenty-dollar  gold  piece  and  some 
smaller  coins  had  been  stolen.  He  met  Payne  about  eleven 
o'clock  and  informed  him  that  his  money  had  been  stolen, 
but  did  not  accuse  him  of  the  theft.  As  before  stated,  the 
door  of  the  bedroom  was  not  locked  at  any  time  while  it 
was  occupied  by  Cox,  or  by  him  and  the  other  two  men. 
At  what  time  during  the  night  or  morning  the  money  was 
supposed  to  have  been  taken  is  not  shown,  but  Cox  testi- 
fied he  had  it  in  his  pocketbook  when  he  went  to  bed. 
There  is  no  evidence  showing  that  Payne  ever  had  Cox's 
pocketbook,  and  the  circumstance  of  his  having  a  twenty- 
dollar  piece  not  shown  to  have  been  different  in  appearance 
from  any  other  such  coin,  is  the  principal  inculpatory  evi- 
dence against  him.  It  is  not  shown  that  he  had  no  money 
before  he  met  Cox,  or  at  the  time  he  went  to  the  lodg- 
ing house.  In  fact  the  evidence  is  uncontradicted  that  he 
had  been  spending  money  before  that  time  and  that  he 
paid  for  his  bed  before  retiring.     He  denied  having  taken 
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any  money  from  Cox,  and  stated  that  he  got  the  twenty- 
dollar  coin  which  was  changed  by  the  barkeeper  and  an- 
other twenty -dollar  piece,  together  with  some  silver  dollars, 
from  a  man  by  the  name  of  Williams,  for  whom  he  had 
been  at  work.  And  Williams,  being  sworn  as  a  witness, 
testified  that  at  the  time  Payne  left  Anacortes  he  paid  him 
forty-six  dollars,  consisting  of  two  twenty-dollar  pieces  and 
six  dollars  in  silver,  and  that  on  the  previous  evening  he 
gave  him  six  dollars  in  silver.  If  it  was  incumbent  upon 
the  appellant  to  explain  his  possession  of  the  twenty  dol- 
lars, which  is  not  shown  ever  to  have  been  the  property  of 
Cox,  we  think  his  explanation  was  a  i*easonable  one.  But 
until  the  coin  had  been  identified  as  the  property  of  Cox, 
its  possession  called  for  no  explanation  whatever.  It  is 
the  possession  of  property  shmmi  to  have  been  stolen  that 
raises  a  presumption  of  guilt  on  the  part  of  the  possessor, 
not  the  possession  of  like  property  merely,  and  such  pre- 
sumption is  destroyed  whenever  a  reasonable  explanation 
is  given  and  is  not  shown  to  be  untrue. 

No  man  ought  to  be  convicted  of  a  crime  upon  mere  sus- 
picion, or  because  he  may  have  had  an  opportunity  to 
commit  it,  or  even  because  of  bad  character,  and  where 
circumstances  are  relied  on  for  a  conviction  they  ought  to 
be  of  such  a  character  as  to  negative  every  reasonable  hy- 
pothesis except  that  of  the  defendant's  guilt.  And  a  new 
trial  should  be  granted  where  a  conviction  is  had  on  evi- 
dence not  connecting  the  defendant  with  the  crime  beyond 
a  reasonable  doubt.  Williams  v.  Slate,  85  Ga.  535  (11  S. 
E.  Rep.  859). 

While  we  are  loth  to  disturb  the  verdict  of  a  jury  on  the 
ground  of  insufSciency  of  the  evidence  to  justify  the  verdict 
yet  where  the  evidence  as  disclosed  by  the  record  is  palp- 
ably insufficient  to  warrant  the  verdict,  as  we  deem  it  to  be 
in  this  case,  it  is  our  duty  to  say  so  and  to  award  a  new 
trial. 
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There  was  no  error  in  excluding  the  testimony  of  Arquet 
as  to  alleged  threats  made  by  Nutter  against  him,  similar 
to  those  alleged  to  have  been  made  by  him  against  the  ap- 
pellant, and  by  reason  of  which  the  so-called  confession  was 
claimed  to  have  been  made. 

For  the  errors  indicated  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Scott  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J. ,  concurs  in  the  result. 

HoYT,  J. — I  think  there  was  error  in  the  admission  of 
testimony  for  which  the  case  must  be  reversed,  but  I  do 
not  agree  with  the  other  conclusions  of  the  majority  of  the 
court. 


[  No.  766.    Decided  June  30, 1893.] 

Andrew  Weymouth,  Geo.  Cooper  and  H.  L.  Blanch- 
ARD,  AppdlanU^  v.  Port  Townsend  Southern  Raid- 
road  Company,  Respondent. 

appropriation  of  county  road  ~  action  by  county  for 

damages  —  pleading. 

In  an  action  against  a  railroad  company,  under  §1570,  Gen. 
Stat.,  to  recover  the  cost  of  relocating  and  opening  a  portion  of  a 
county  road  alleged  to  have  been  appropriated  by  the  company, 
the  complaint  fails  to  state  a  cause  of  action,  when  its  only  allega- 
tion of  damage  is  "that  the  expense  of  relocating  and  opening  that 
portion  of  the  road  so  destroyed  and  appropriated  by  defendant  as 
aforesaid  is  and  will  be  the  sum  of  thirty  thousand  dollars." 

Appeal  from  Superior  Courts  Jefferson  County. 

JR.  E.  Moody ^  for  appellants. 
Andrew  F.  Burleigh^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  was  an  action  brought  by  the 
county  commissioners  of  Jeflferson  county  against  the  Port 
Townsend  Southern  Railroad  Company  to  recover  the  sum 
of  thirty  thousand  dollars,  being  the  alleged  expense  of 
relocating  and  opening  a  portion  of  the  county  road  alleged 
to  have  been  destroyed  and  appropriated  by  respondent. 
It  is  conceded  by  both  appellants  and  respondent  that  this 
action  was  brought  under  the  provisions  of  the  statute, 
and  that  the  statute  is  exclusive,  and  therefore  from  that 
standpoint  we  will  discuss  it. 

The  complaint  alleges  the  location  and  construction  of 
the  railroad  upon  the  track  occupied  by  the  county  road, 
and  alleges  the  destruction  of  the  county  road  thereby  for 
about  four  miles.  The  allegation  with  reference  to  the 
damage  is  as  follows:  "That  the  expense  of  relocating 
and  opening  that  portion  of  the  road  so  destroyed  and  ap- 
propriated by  defendant  as  aforesaid  is  and  will  be  the  sum 
of  thirty  thousand  dollars,"  and  judgment  is  prayed  for 
in  that  sum.  There  is  no  allegation  that  the  road  has  been 
relocated  or  opened,  or  that  any  expense  has  been  incurred. 
At  the  time  of  the  trial  the  defendant  objected  to  the  in- 
troduction of  any  evidence  in  support  of  the  complaint 
because  the  complaint  did  not  state  a  cause  of  action 
ajgainst  the  defendant,  and  because  the  suit  was  not  brought 
in  the  corporate  name  of  the  county.  The  objection  was 
sustained  by  the  court,  and  the  cause  was  dismissed. 

It  is  only  necessary  for  the  final  determination  of  this 
cause  to  notice  the  objection  that  the  complaint  does  not 
state  facts  sufficient  to  state  a  cause  of  action.  The  stat- 
ute, ^§1569  and  1570,  Gen.  Stat.,  provide  for  the  appro- 
priation of  lands  by  a  railway  company,  and  the  latter 
part  of  §1570  reads  as  follows: 

''And jrrovlded  further,  That  if  such  corporation  locate 
the  bed  of  such  railroad  or  canal  upon  any  portion  of  the 
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track  now  occupied  by  any  established  territorial  or  county 
road,  said  corporation  shall  be  responsible  to  the  county 
commissioners  of  said  county  or  counties  in  which  said 
territorial  or  county  road  so  appropriated  is  located,  for 
all  expenses  incurred  by  said  county  or  counties,  in  relocat- 
ing and  opening  the  portion  of  said  road  so  appropriated. " 

It  is  evident  that,  under  the  provisions  of  this  law,  the 
relocating  and  opening  are  conditions  precedent  to  the 
right  of  recovery  of  damages.  The  language  is  for  all  ex- 
penses  incurred.  The  allegation  of  the  complaint  is  that 
the  expense  of  relocating  and  opening  will  he  the  sum  of 
thirty  thousand  dollars.  There  is  no  allegation  that  there 
has  been  a  relocating  or  opening,  or  even  that  there  will 
be  a  relocating  or  opening.  The  statute  may  not  be  a 
good  one,  but  it  is  certainly  a  plain  one,  and  is  not  sus- 
ceptible of  construction. 

The  complaint  does  not  state  a  cause  of  action,  and  the 
judgment  of  the  court  is,  therefore,  affirmed. 

Stiles,  Hoyt,  Scott  and  Anders,  J  J. ,  concur. 


[No.  828.    Decided  June  90, 1893.J 

Hannah  Morgan  et  al.^  Hespondents^  v.  Carbon  Htll 

Coal  Company,  Appdlcmt. 

NEGLIGENCE  —  COAL  MINING —VENTILATING  MACHINERY  —  FELLOW 
SERVANTS  —  CONTRIBUTORY  NEGLIGENCE  —  NON-SCIT. 

The  fact  that  a  coal  mining  company  had  stopped  its  ventilating 
machinery  from  Saturday  night  until  Sunday  night  does  not  con- 
stitute negligence  when  coupled  with  the  fact  that  the  machinery 
had  been  started  and  continuously  run  for  a  period  of  twelve  or 
fourteen  hours  before  an  explosion  of  gas  occurred  on  Monday 
morning.    (Dunbar,  C.  J.,  dissents.) 

A  "fire  boss"  in  a  coal  mine,  whose  duty  it  is  to  direct  the  men 
to  leave  the  place  where  they  are  working  and  go  to  another  place 

37—6  WA0H. 
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if,  in  his  opiDion,  continuance  at  work  in  such  place  is  dangelrous, 
but  who  has  no  control  of  the  action  of  the  miners  in  the  prosecu- 
tion of  their  work,  does  not  stand  in  the  position  of  a  vice  principal 
(Dunbar,  C.  J.,  dissents.) 

Where  a  miner  assured  a  "lire  boss"  about  to  test  the  air  in  a 
gangway  in  a  mine  that  there  was  no  gas  there,  and  the  "  fire  boss  ' 
resting  upon  such  assurance  opened  his  lamp  to  light  his  pipe,  and 
an  explosion  ensued,  killing  the  miner,  such  remark  on  the  part  of 
the  miner  amounted  to  contributory  negligence. 

Although  a  defendant  may  go  into  his  defense  after  the  denial 
of  his  motion  for  a  non-suit,  he  is  entitled  to  the  benefit  of  such  mo- 
tion if,  at  the  time  the  proofs  are  finally  closed,  they  are  not  suffi- 
cient to  establish  a  prima  facie  case  for  the  plaintiffs. 

Appeal  from  Superior  Courts  Pierce  County, 

Judsrm  c6  S1iarp%tein^  for  appellant. 

/  R,  P.  Daniels^  Hudson  cfc  Holt^  and  J,  S,  Whitehomt, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — The  motion  for  non-suit  made  by  the  defend- 
ant at  the  close  of  the  plaintiffs'  case  should  have  been 
granted.  At  that  time  there  was  absolutely  no  proof  tend- 
ing to  show  any  negligence  on  the  part  of  the  company. 
On  the  contrary  it  affirmatively  appeared  from  such  proof 
that  the  company  had  taken  every  precaution  required  by 
law  and  custom  to  protect  its  employes  while  working  in 
the  mine.  And  as  it  is  not  claimed  that  the  company  is  a 
guarantor  of  the  safety  of  its  employes  while  so  working, 
there  could  be*no  liability  in  the  absence  of  some  negligence 
on  its  part.  The  only  acts,  excepting  those  of  an  employ i- 
by  the  name  of  Jones,  claimed  by  the  respondents  to  have 
shown  negligence  on  the  part  of  the  company,  was  that  of 
the  stoppage  of  the  ventilating  machinery  from  Saturday 
night  until  Sunday  night  preceding  the  accident,  which  oc- 
curred on  Monday  morning  at  about  9  o'clock.  But  there 
is  no  proof  whatever  in  the  record  tending  to  show  that 
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such  stoppage  of  the  machinery  during  such  interval,  when 
coupled  with  the  fact  of  its  being  started  and  continuously 
run  for  a  period  of  twelve  or  fourteen  hours  before  the 
time  of  the  accident,  was  in  any  manner  an  act  of  negli- 
gence on  the  part  of  the  company. 

As  to  the  acts  of  the  employe  Jones  we  think  the  proof 
does  not  show  that  at  the  time  of  the  accident  he  stood  in 
the  relation  to  the  deceased  of  a  vice  principal  of  the 
company.  We  are  satisfied  with  what  was  said  by  us 
in  the  opinion  in  the  case  of  Saywa/rd  v,  Carlson^  1 
Wash.  29  (23  Pac.  Rep.  830),  but  we  do  not  think 
that  under  the  definition  of  a  vice-principal  therein  given, 
Jones  occupied  such  a  relation  to  the  company.  He 
had  by  virtue  of  his  employment  no  right  to  control 
the  action  of  the  miners  in  the  -prosecution-  of  their 
work.  Such  control  was  vested  in  another  employe  of 
the  company  known  as  the  '* inside  boss."  The  only 
control,  if  any,  that  Jones,  as  "fire  boss,"  had  of  the 
men  was  to  direct  them  to  leave  the  place  where  they  were 
working,  and  go  to  another  place  if  their  continuance  at 
work  in  the  fii*st  place  was  in  his  opinion  dangerous;  but 
even  if  we  assume  that  in  determining  that  question  and 
directing  the  employes  by  virtue  of  the  authority  so  given 
him  he  would  be  acting  as  a  vice  principal,  it  does  not  fol- 
low that  at  the  time  of  the  accident  he  was  engaged  in  the 
duty  required  of  him  as  such  vice  principal.  In  the  situa- 
tion in  which  he  found  the  deceased  party  and  the  witness 
Williams,  and  while  they  were  together  up  to  the  time  of 
the  accident,  he  had  by  virtue  of  his  duties  as  "fire  boss" 
no  right  whatever  to  control  their  action.  Consequently, 
at  that  time  he  did  not  stand  in  any  such  relation  to  them 
as  would  make  the  company  responsible  for  his  acts. 

Besides,  it  clearly  appeared  that  if  said  Jones  was  guilty 
of  such  negligence  as  occasioned  the  accident,  the  deceased 
party  was  guilty  of  contributory  negligence.     If  any  one 
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had  any  reason  to  suspect  the  presence  of  dangerous  gases 
at  the  point  where  they  were,  he  had  under  the  proof  the 
same  reason  to  suspect  its  presence.  If  he  did  suspect 
such  to  be  the  fact  his  remaining  in  that  spot  for  the  time 
he  did,  engaged  in  conversation  having  no  reference  to  the 
prosecution  of  the  work  of  the  mine,  was  in  itself  an  act 
of  negligence  on  his  part.  If  he  did  entertain  such  sus- 
picion there  is  no  reason  to  suppose  that  Jones  did,  and 
in  its  absence  what  he  did  would  not  necessarily  show  neg- 
ligence on  his  part. 

Further,  we  think  it  appears  aflSrmatively  from  the 
proofs  offered  on  the  part  of  the  plaintiffs  that  deceased 
actively  contributed  to  the  act  of  Jones,  which,  it  is  claimed, 
led  to  the  accident,  by  the  remark  which  he  made  to  him  just 
before  the  explosion  occurred.  The  only  reasonable  ex- 
planation of  the  action  of  Jones  when  he  commenced  to 
get  up  with  his  lamp  above  his  head  is  that  it  was  his  in- 
tention to  test  the  air  close  to  the  roof  of  the  passage  for 
the  purpose  of  asceii;aining  whether  or  not  there  was  any 
gas  in  that  locality,  and  his  reply  to  the  remark  at  that 
time  made  to  him  by  the  deceased  shows  that  he  rested 
upon  the  assurance  of  the  deceased  that  there  was  no  gas 
there,  and  that  for  that  reason  he  could  safely  open  his  lamp 
for  the  purpose  of  lighting  his  pipe  without  making  any 
further  investigation. 

On  each  of  the  grounds,  then  —  (1)  That  there  was  no 
sufficient  proof  tending  to  establish  negligence  on  the  part 
of  the  company;  (2)  that  if  such  negligence  was  shown  it 
affirmatively  appeared  from  the  proofs  that  the  deceased 
contributed  thereto — the  plaintiff  had  failed  to  make  a  case 
against  the  defendant,  and  the  motion  for  a  non-suit  should 
have  been  granted,  and  whatever  may  be  held  as  to  the 
effect  upon  such  motion  of  the  defendant  going  into  its 
defense,  it  is  clear  that  it  is  entitled  to  the  benefit  of  such 
motion  if,  at  the  time  the  proofs  are  finally  closed,  they 
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are  not  stifficient  to  establish  9l  prima  facie  case  of  liability 
to  the  plaintiffs. 

After  a  careful  examination  of  all  the  proofs  in  the 
record  we  are  unable  to  find  anything  which  could  in  any 
manner  aid  the  plaintiffs'  case.  The  judgment  must  be 
reversed,  and  the  cause  remanded  with  insti*uctions  to  grant 
the  non-suit,  as  moved  for  by  the  defendant. 

Stiles  and  Anders,  J  J. ,  concur. 

Scx)TT,  J.,  concurs  in  the  resalt. 

Dunbar,  C.  J.  {dissenting).  —  I  dissent.  I  think  in  the 
first  place  that  the  negligence  of  the  respondent  was  clearly 
proven.  Not  only  the  statutory  law  but  the  common  law 
and  the  law  of  common  justice  imposed  upon  the  respond- 
ent the  duty  of  protecting  its  employes  from  any  danger 
which  prudence  could  pi'event. 

The  testimony  shows  that  the  ventilating  fan  which 
iorced  the  air  into  the  mine,  and  which  air  found  egress 
by  passing  through  the  gangway,  had  not  been  operated 
from  Saturday  evening  until  Sunday  night  immediately 
preceding  the  explosion  Monday  morning.  It  is  clear  to 
my  mind  that  if  this  fan  had  been  kept  in  constant  opera- 
tion, the  gangway  in  which  the  plaintiff  stood  at  the  time 
of  the  accident  would  have  been  clear  of  gas,  and  the  ex-* 
plosion  could  not  have  occurred.  The  duty  of  the  com- 
pany did  not  end  with  operating  this  fan  six  days  in  the 
week;  its  duty  was  to  operate  it  as  long  as  it  was  necessary 
to  properly  ventilate  the  mine. 

There  is  a  weak  attempt  to  make  it  appear  that  it  was 
necessary  to  stop  the  fan  one  day  out  of  seven  for  repairs; 
but  the  testimony  absolutely  fails  on  this  point,  and  would 
not  amount  to  a  defense  if  it  were  true;  for  if  it  becomes 
necessary  to  stop  a  fan  for  twenty-four  hours  for  repairs, 
the  work  must  stop  until  such  repairs  are  made  and  the 
mine  again  made  safe  for  occupancy  by  the  miners.     The 
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mine  must  be  kept  ventilated  at  all  hazards.  I  do  not 
mean,  of  course,  that  the  mine  owners  are  absolute  insur- 
ers or  that  they  should  be  held  responsible  for  unavoidable 
accidents  which  no  human  wisdom  can  perceive,  or  for  ac- 
cidents which  the  highest  degi*ee  of  human  skill  or  caution 
cannot  avert;  btit  I  do  say  that  the  commodity  of  simple 
convenience,  or  additional  gain  or  profit,  must  not  be  put 
in  the  scale  to  weigh  against  the  safety,  health  or  lives  of 
the  operators. 

It  is  a  well  established  principle  of  law,  based  on  plain 
common  sense,  that  the  care  demanded  of  the  employer 
must  be  adequate  to  the  nature  of  the  business  and  the  em- 
ploy ment^  the  more  dangerous  the  employment,  the  greater 
the  degree  of  care  demanded.  It  needs  no  testimony  to 
bring  the  fact  to  the  attention  of  the  court  that  coal  min- 
ing is  an  exceedingly  dangerous  business;  it  is  a  matter  of 
common  knowledge  forced  upon  the  mind  of  every  person 
of  ordinary  intelligence  by  the  too  frequent  occurrence  of 
appalling  disasters,  so  horrible  in  their  details  and  so  dire- 
ful in  their  effects  that  their  mere  contemplation,  even  by 
strangers  who  are  not  directly  affected,  is  sickening  in  the 
extreme.  In  a  business,  then,  where  such  i*esults  are  pos- 
sible, the  very  highest  degree  of  care  must  be  exerted, 
and  every  means  and  every  precaution  looking  towards  the 
prevention  of  these  disasters  must  be  rigidly  employed. 
The  legislatui*e,  not  only  of  this  state  but  of  nearly  every 
state  in  the  Union  where  coal  mines  are  operated,  have 
taken  legislative  notice  of  the  extraordinary  perils  and 
dangers  incident  to  this  character  of  business  and  have 
passed  the  most  stringent  laws  for  the  protection  of  the 
lives  of  the  operators,  and  the  courts  ought  not  to  relax 
the  rule  prescribed  by  the  legislative  department.  It  also 
appears  plainly  to  me  that  Jones,  the  fire  boss,  was  guilty 
of  gross  negligence  in  not  testing  the  gangway  before  he 
opened  his  lamp  which  caused  the  explosion.     It  cannot  but 
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be  admitted  in  this  case  that  Jones  was  negligent;  but  the 
defense  is,  that  he  was  a  fellow  servant  of  Morgan's,  and, 
therefore,  the  company  is  not  i*esponsible  for  his  negligence. 
This  doctrine  of  ''fellow  servants''  has,  in  my  humble  judg- 
ment, been  carried  to  a  ridiculous  extreme  by  the  courts, 
and  they  have  been  too  quick  to  aid  employers  in  escaping 
from  responsibilities  which  every  principle  of  justice  de- 
mands they  should  respond  to.  This  rule  is  a  modem  one 
in  our  jurisprudence,  and  is  founded  on  the  theory  that  the 
employe  takes  the  risk  of  the  negligence  of  his  fellow- 
servant  when  he  accepts  the  employment;  but  why  he 
should  be  supposed  to  have  contracted  with  reference  to 
the  acceptance  of  this  risk  any  more  than  a  risk  incident 
to  defective  machinery  or  mauy  other  risks  incident  to  his 
employment,  I  have  not  been  able  to  ascertain,  though 
many  attempts  have  been  made  by  courts  and  text  writers 
to  explain  it.  One  of  the  reasons  most  often  quoted  in 
sustaining  this  rule  is  that  announced  by  Chief  Justice 
Shaw  in  Fanaell  v.  Boston^  etc.^  R,  R,  Corporation^  4  Mete. 
49: 

''Where  several  persons  are  employed  in  the  conduct  of 
one  common  enterprise  or  undertaking,  and  the  safety  of 
each  depends  much  on  the  care  and  skill  with  which  each 
other  shall  perform  his  appropriate  duty,  each  is  an  ob- 
server of  the  conduct  of  the  others,  can  give  notice  of  any 
misconduct,  incapacity  or  neglect  of  duty,  and  leave  the 
service,  if  the  common  employer  will  not  take  such  precau- 
tions, and  employ  such  agents  as  the  safety  of  the  whole 
party  may  require.  By  these  means,  the  safety  of  each 
will  be  much  more  effectually  secured  than  could  be  done 
by  a  resort  to  the  common  employer  for  an  indemnity  in 
case  of  loss  by  the  negligence  of  each  other. ' ' 

The  reasons  given  here,  it  seems  to  me,  would  apply 
equally  as  well  to  any  other  risk.  The  employe*  could  as 
well  leave  the  employment  in  any  case  where,  in  his  judg- 
ment, the  employer  did  not  take  such  precautions  as  the 
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safety  of  all  parties  required.  The  trouble  with  this  doc- 
trine is  that  it  does  not  take  into  consideration  the  very 
essential  and  controlling  fact,  that  the  workman  is  made 
responsible  for  the  conduct  of  a  person  whom  he  does  not 
employ  and  over  whom  he  can  exercise  no  authority  or 
control  whatever;  he  can  neither  employ,  discharge  or  di- 
rect; all  that  is  left  for  him,  according  to  the  doctrine  of 
the  learned  judge,  is  to  become  a  spy  upon  the  action  of 
his  fellow  servant,  and  reporter  of  his  delinquencies;  and 
in  ninety-nine  cases  out  of  one  hundred  he  knows  nothing 
about  the  neglect  of  his  co-laborer  until  the  accident  has 
occurred,  and  it  is  too  late  to  complain.  On  the  other 
hand,  every  established  principle  of  agency  enters  into  the 
relation  between  the  master  and  the  sei*vant  whose  neglect 
precipitates  the  accident  and  is  the  cause  of  the  damage. 
In  the  first  place,  the  service  is  rendered  for  the  benefit  of 
the  master;  he  is  the  recipient  of  the  profits  accruing  from 
such  service;  he  employs  the  servant  and  pays  him  for  the 
service  rendered;  he  can  discharge  him  at  will;  he  can  ad- 
vise, direct  and  absolutely  control  him  in  the  perfonnance 
of  his  duty;  it  is  he  who  examines  the  servant  when  he 
applies  for  the  position,  and  he  alone  who  has  the  oppor- 
tunity or  right  to  inquire  into  or  pass  upon  his  qualifica- 
tions. Surely  if  the  rule  were  founded,  as  it  should  be,  on 
the  expediency  of  placing  the  risk  upon  the  party  who  can 
best  guard  against  it,  it  takes  but  a  limited  intelligence  to 
discern  the  fact  that  the  master  is  the  directing  mind  who 
controls  the  risk.  But  all  these  universally  received  tests 
of  agency  are  brushed  aside  before  the  nebulous  theory 
that  the  servant  impliedly  agrees  when  he  applies  for  work 
to  take  the  risk  of  the  neglect  and  unskillful  acts  of  those 
with  whom  he  is  not  acquainted,  and  over  whose  actions 
he  has,  and  can  have,  no  control,  and  this  agreement,  which 
he  never  made  nor  had  any  intention  of  making,  is  imported 
into  his  contract  by  the  arbitrary  authority  of  the  court*' 
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— a  purely  fictitious  contract  which  exists  only  in  the  judi- 
cial imagination.  Courts  should  approach  the  duty  of  im- 
porting implications  into  contracts  with  great  caution,  lest 
construction  be  supplanted  by  manufactury,  and  a  contract 
be  made  for  the  parties  essentially  different  from  the  one 
they  made  for  themselves. 

If  the  knowledge  of  the  negligence  of  a  fellow  servant 
can  be  brought  home  to  the  laborer,  and  in  the  face  of  a 
known  danger  he  proceeds  with  his  employment,  then,  by 
the  same  principle  that  governs  in  cases  of  apparent  injury, 
of  course  he  should  not  recover,  for  every  man  should  make 
use  of  his  ordinary  faculties  in  protecting  himself  from  in- 
jury, and,  if,  seeing  the  danger,  he  sees  fit  to  rush  into  it, 
or  obstinately  or  carelessly  shuts  his  eyes  when  his  duty  is 
to  observe,  he  has  no  one  to  blame  but  himself,  and  must 
suffer  the  consequence;  but  from  every  consideration  of 
justice  I  insist  that  no  man  should  be  held  responsible  for 
the  acts  of  those  over  whom  he  has  no  direction,  authority 
or  control.  But  diverse  as  opinions  of  courts  are  upon  the 
question  of  who  are  fellow  servants,  I  think  very  few,  if 
any,  have  carried  the  doctrine  to  the  extent  that  has  been 
announced  by  the  majority  opinion  in  this  case.  Fellow 
servants  are  they  who  are  employed  in  a  common  occupa- 
tion by  a  common  master;  and  must,  in  my  judgment, 
have  equal  authority.  When  one  employed  has  authority 
to  direct  and  control  another,  the  relation  of  fellow  servant 
cannot  exist.  It  is  not  only  contrary  to  the  plain  and  ob- 
vious meaning  of  the  expression,  but  it  is  repugnant  to  our 
sense  of  justice,  that  a  person  should  be  held  responsible 
for  the  faults  of  one,  not  only  whom  he  cannot  control,  but 
who  has  authority  to  control  and  direct  him,  and  to  whose 
judgment  it  is  his  duty  to  defer,  and  whose  ord^s  it  is  his 
duty  to  obey;  one  who  is  employed  by  the  master  as  an 
agent  because  of  superior  qualifications,  receiving  better 
wages  on  account  of  such  superior  qualifications,  who  stands 
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in  the  place  of  the  master,  especially  commissioned  to  carry 
the  will  of  the  master  into  effect;  in  every  sense  an  al'ter 
ego^  or  vice  master.  In  this  c^ise,  Morgan,  the  common 
laborer,  had  not  the  same  authority  as  Jones,  the  fire  boss; 
Morgan  was  a  common  miner,  and  received  the  vvages  of  a 
common  miner,  while  Jones  held  the  superior  and  more  re- 
sponsible position — a  position  which  Morgan  could  not  in 
any  probability,  have  attained  \o.  It  was  a  position  re- 
quiring a  certain  degree  of  technical  knowledge,  and  while 
it  may  be  that  Morgan,  when  he  applied  for  the  position  of 
miner,  may  be  held  to  have  contracted  with  reference  to 
his  qualifications  as  a  competent  miner,  upon  what  princi- 
ple of  law  or  ethics,  can  he  be  held  to  have  contracted  with 
refyrence  to  the  qualifications  of  Jones,  whose  duties  were 
entirely  distinct  ?  He  had  as  much  right  to  rely  on  the 
duty  of  the  master  to  furnish  a  fire  boss  who  was  qualified 
to  rightly  perform  the  duties  of  his  office,  as  upon  the  duty 
of  the  master  to  furnish  suitable  and  safe  machinery.  It 
was  the  duty  of  the  fire  boss  to  inspect  the  mine  for  gas, 
and  direct  the  men  with  reference  to  their  work,  as  affected 
b}^  the  presence  or  absence  of  gas.  It  was  the  duty  of  the 
men,  of  course,  to  submit  to  his  direction.  Morgan  had 
submitted  to  it  and  had  gone  into  the  gangway  where  he 
was  directed;  whether  he  was  talking  about  the  business 
of  the  mine  or  about  his  own  private  business,  at  the  time 
of  the  accident,  is  of  no  consequence  whatever.  He  was 
rightfully  in  the  place  designated  by  the  company,  await- 
ing until  his  chute  should  be  relieved  of  gas. 

So  far  as  any  question  of  contributory  negligence  is 
concerned,  the  testimony  is  conflicting,  and  the  jury  have 
weighed  the  testimony  and  found  there  was  not;  and  there 
being  no  uhdisputed  facts  which,  as  a  matter  of  law,  would 
constitute  contributoi*y  negligence,  I  think  the  judgment 
should  be  affirmed. 
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The  State  of  Washington,  Respondent^  v.  Thomas  De-      ss*  857| 

VINE  AND  John  Doe,  Appellants,  12  419 

information  —  SUFFICIENCY    OF  —  VERIFICATION    BEFORE    DEPUTY 

COUNTY  CLERK. 

An  information  is  sufficient  to  show  that  the  prosecution  is  in 
the  name  of  the  state  when  the  caption  of  the  information  entitles 
the  case  as  the  "State  of  Washington  against"  the  defendants, 
naming  them. 

When  the  verification  to  an  information  is  made  by  the  prose- 
cuting attorney  before  the  deputy  county  cleric,  it  is  proper  that 
the  jurat  should  be  signed  by  such  officer  in  his  own  name;  and  it 
is  unnecessary  that  he  sign,  in  such  case,  in  the  name  of  his  princi- 
pal by  himself  as  deputy. 

Appeal  from  Supet^ior  Courts  Whatcom  County, 

Oval  Pirkey^  for  appellants. 

Thomas  G.  Newman^  Prosecuting  Attorney,  for  The 
State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — There  was  a  suggestion  by  the  appellants  at 
the  oral  argument  that  the  information  Tvas  void  for  the 
reason  that  it  did  not  appear  therefrom  that  the  prosecu- 
tion was  in  the  name  or  on  behalf  of  the  state.  This  ob- 
jection was  not  made  in  the  brief  of  appellants,  and  for 
that  reason  they  were  not  entitled  to  be  heard  in  regard 
thereto,  but  in  view  of  the  fact  that  the  argument  went  to 
the  extent  of  claiming  that  by  reason  of  such  omission  the 
court  never  had  any  jurisdiction  of  the  subject  matter,  it 
is  best  that  we  should  pass  upon  the  objection.  In  the 
caption  of  the  information  the  case  was  entitled  as  the 
State  of  Washington  v.  the  defendants,  naming  them,  and 
we  think  that  thereby  it  was  sufficiently  shown  that  the 


588  STATE  v.  DEVINE. 


Opiniou  of  the  Court— Hoyt,  J.  [6  Wa«h. 

prosecution  was  in  the  name  of  the  State  of  Washington, 
and  that  the  information  was  sufficient  so  far  as  that  point 
is  concerned. 

The  only  other  question  presented  for  our  determination 
is  as  to  the  sufficiency  of  the  jurat  of  the  officer  before 
whom  the  information  purported  to  have  been  verified. 
Such  jurat  is  signed  by  the  deputy  county  clerk  of  What- 
com county  in  his  own  name  without  any  reference  therein 
to  his  principal,  and  it  is  claimed  on  the  part  of  the  appel- 
lants that  such  being  the  fact  it  is  as  though  no  jurat  what* 
ever  had  been  attached  to  the  verification,  and  that  the 
information  stands  us  an  unverified  one.  There  is  some 
question  whether  or  not  we  would  set  aside  a  conviction 
regularly  obtained  in  all  other  respects  for  the  simple  rea- 
son that  the  information  upon  which  the  trial  was  had  had 
not  l3een  verified  by  the  prosecuting  attorney,  but  it  is  not 
necessary  that  we  should  decide  that  question  now.  It  is 
conceded  by  the  appellants  that  the  person  before  whom 
the  verification  of  the  information  was  had  was,  as  deput}^ 
county  clerk,  duly  qualified  to  adnxinister  oaths,  and  that 
if  he  had  done  so  in  the  name  of  his  principal  by  himself 
as  deputy  the  verification  would  be  as  good  as  though 
taken  before  the  principal  himself.  Upon  principle,  we 
are  unable  to  see  any  reason  for  the  distinction  claimed  by 
the  appellants.  If  the  deputy  is  authorized  to  administer 
the  oath,  and  the  person  appears  before  him  and  is  sworn, 
it  is  in  fact  a  good  verification,  and  to  hold  that  the  valid- 
ity thereof  is  destroyed  because  the  officer  thus  authorized 
to  administer  the  oath  signs  in  his  own  official  capacity, 
rather  than  that  of  the  official  capacity  of  his  principal, 
would  to  our  minds  be  a  yielding  of  all  substance  to  the 
merest  shadow  of  a  technicality.  It  is  not  by  virtue  of  the 
official  character  of  his  principal  that  he  is  authorized  to 
administer  the  oath,  but  by  virtue  of  his  %wn  official  char- 
acter as  a  deputy,  and  in  our  opinion  it  is  not  only  proper 
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that  be  should  sign  in  his  own  official  capacity  but  much 
more  appropriate  than  to  do  so  in  the  name  of  his  princi- 
pal. Not  only  is  the  action  of  the  deputy  in  this  case 
sanctioned  by  reason,  but  it  is  also  fully  sanctioned  by  the 
gi'eat  weight  of  authority.  In  some  of  the  cases  it  has 
been  held  that  a  jurat  signed  either  in  the  name  of  the 
principal  or  that  of  the  deputy  was  good;  in  others,  that 
it  must  be  signed  in  the  name  of  the  deputy  who  by  law 
was  authorized  to  administer  the  oath.  And  the  industry 
of  the  appellants  has  not  enabled  them  to  bring  to  our  at- 
tention a  single  case  which  holds  that  where  the  deputy  is 
by  virtue  of  the  statute  authorized  to  administer  an  oath 
that  his  attestation  thereof  should  be  made  in  the  name  of 
his  principal  rather  than  his  own.  The  only  cases  which 
they  have  cited  are  those  which  hold  that  a  deputy  sheriff 
in  serving  and  making  return  of  process  must  do  so  in  the 
name  of  his  principal,  and  not  in  his  own  name.  But  these 
cases  are  easily  distinguished  from  the  one  at  bar.  The 
most  of  them  are  from  the  State  of  California,  but  that 
they  are  not  authority  in  the  case  at  bar  is  fully  shown  by 
other  and  later  cases  from  that  state  in  which  it  has  been 
expressly  held  that  a  deputy  clerk  possessed  all  the  powers 
of  the  clerk,  and  could  act  in  his  own  name  or  that  of  his 
principal.  See  ToiccJtxird  v.  Orow^  20  Cal.  150;  Muller  v. 
Boggs^  25  Cal.  186.  See,  also,  Mechem  on  Public  Officers, 
§570;  Calender  v,Olcott^  1  Mich.  344;  Wheeler  v.Wilkins^ 
19  Mich.  78;  Westhrook  v.  Miller,  56  Mich.  148  (22  N.  W. 
Rep.  256);  State  v.  Barrett,  40  Minn.  63  (41  N.  W.  Rep. 
469);  Hemdon  v.  Reed,  82  Tex.  647  (18  S.  W.  Rep.  665). 
Some  of  these  cases  not  only  hold  a  verification  like  the 
one  under  consideration  good,  but  go  further  and  hold  that 
it  would  be  ridiculous  to  say  that  such  oath  was  sworn  to 
before  the  principal  by  the  deputy,  when  in  fact  the  deputy 
was  the  only  person  having  any  connection  whatever  with 
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the  transaction,  and  his  authority  was  derived  directly  from 
the  statute,  and  not  in  any  sense  from  such  principal 
The  judgment  and  sentence  must  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Anders  and  Scott,  JJ., 
concur. 
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[  No.  874.    Decided  June  30,  1893.] 

M.  J.  Carrigan,  Respondent^  v.  The  Port  Crescent  Im- 
provement Company,  Appellant, 

CORPORATIONS  —  AUTHORIZATION  OF  CORPORATE  ACTS  —  PRESUMP- 
TION. 

When  a  corporation  names  some  person  as  its  manager,  and  as 
such  allows  him  in  a  large  measure  to  control  all  its  business  trans- 
actions, it  must  be  held  responsible  for  the  acts  of  such  manager  in 
the  name  of  the  corporation,  until  it  has  been  affirmatively  shown 
that  such  acts  were  unauthorized. 

Appeal  from  Superior  Court^  Clallam  County, 

George  C  Hatch^  and  Harry  E.  Lutz^  for  appellant. 
Benton  Emhree^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  All  of  the  errors  assigned  by  appellant,  ex- 
cepting those  relating  to  the  evidence  offered  in  opposition 
to  its  own  claim  of  offset,  were  founded  upon  the  rulings 
of  the  court  upon  objections  by  the  appellant  to  the  intro- 
duction of  evidence  to  show  that  the  contract  sued  upon, 
which  purported  to  be  executed  by  John  E.  Lutz,  its  man- 
ager, was  so  executed  by  him  by  express  authority  of  the 
board  of  directors,  or  that  it  had  been  fully  ratified  by  the 
action  of  the  company.     Before  the  introduction  of  any 
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such  testimony  the  plaintiff  had  shown  that  the  contract  in 
question  had  been  in  fact  signed  in  the  name  of  the  com- 
pany by  said  Lutz  as  its  manager,  and  that  said  Lutz  was 
in  fact  the  acting  manager  of  the  company,  having  control 
of  all,  or  nearly  all,  of  its  transactions.  Under  these  cir- 
cumstances it  will  be  presumed  that  it  was  the  contract  of 
the  corporation  until  the  contrary  is  made  to  appear.  When 
a  corporation  names  some  person  as  its  manager,  and  as 
such  allows  him  in  a  large  measure  to  control  all  its  busi- 
ness transactions,  it  must  be  held  responsible  for  the  acts 
of  such  manager  in  the  name  of  the  company  until  it  has 
been  affirmatively  shown  by  it  that  as  a  matter  of  fact  such 
acts  wei*e  unauthorized.  This  is,  perhaps,  an  extension  of 
the  general  rule,  but,  in  our  opinion,  such  extension  is 
necessary  to  prevent  great  hardships  being  cast  upon  those 
who  deal  with  corporations.  The  very  use  of  the  word 
"manager"  as  applied  to  the  officer  conveys  the  idea  to  the 
ordinary  mind  that  to  one  thus  named  has  been  committed 
the  management  of  the  affairs  of  the  company.  And  to 
hold  that  one  dealing  with  a  person  so  held  out  must,  be- 
fore the  company  can  be  held  liable  for  his  acts,  show  af- 
firmatively that  it  had  authorized  them,  would  often  result 
in  great  hardship.  The  books  of  many  of  the  smaller  cor- 
porations are  very  imperfectly  kept,  and  from  them- it  is 
sometimes  impossible  to  determine  as  to  just  what  author- 
ity is  vested  in  the  manager,  and  to  require  of  one  who 
deals  with  the  corporation  to  show  affirmatively  the  author- 
ity thus  given  would  often  require  of  him  something  that 
it  was  next  to  impossible  for  him  to  ascertain.  But  if  we 
hold  that  the  acts  of  the  person  thus  held  out  as  manager 
are  prima  fade  those  of  the  company,  but  that  such  pre- 
sumption can  be  rebutted  by  affirmative  proof  on  its  part 
that  in  fact  they  were  unauthorized,  it  will  greatly  subserve 
the  public  interest  and  convenience  and  at  the  same  time 
impose  no  hardship  upon  the  corporation.     The  corpora- 
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tion  can  much  better  be  charged  with  knowledge  of  what 
its  books  show  than  can  one  dealing  with  it.  And  if  in 
fact  the  act  of  the  manager  has  never  been  authorized  by 
the  company  it  will  be  easy  for  it  to  show  such  fact,  and 
thus  overthrow  the  prima  facie  presumption  of  liability 
arising  from  his  having  acted  in  the  name  of  the  company. 
This  has  been  held  to  be  the  rule  in  many  of  the  courts 
when  the  act  of  the  officer  is  authenticated  by  the  seal  of 
the  corporation,  but  we  see  no  reason  whatever  in  the 
manner  in  which  corporations  now  so  largely  transact  their 
business,  to  draw  any  distinction  between  a  contract  exe- 
cuted by  an  officer  and  authenticated  by  the  seal  of  the 
corporation  and  one  not  so  authenticated. 

It  follows  that  the  plaintiff  had  made  di,  prima  facie  case 
before  the  offer  of  any  of  the  evidence  to  which  objection 
was  made,  and  the  defendant  having  put  in  no  proof  tend- 
ing to  rebut  it,  all  such  evidence  was  absolutely  harmless 
as  it  could  not  affect  adversely  any  right  of  the  defendant. 

As  to  the  exceptions  growing  out  of  the  claim  of  offset 
set  up  in  appellant's  answer,  we  have  carefully  examined 
all  the  proofs  offered  in  regard  thereto,  and  we  think  the 
finding  of  the  court  was  abundantly  warranted  by  compe- 
tent testimony  contained  in  the  record,  and  such  being  the 
case -his  findings  thereon  are  conclusive  upon  us. 

We  find  no  error  of  record  which  could  have  affected 
adversely  any  right  of  the  defendant,  and  the  judgment 
against  it  must  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 
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[No.  896.    Decided  June  30, 1803.] 

F.  M.  DuGGAN,  Respondent  v.  The  Pacific  Boom  Com- 
pany AND  Adolph  Behrens,  Appellants. 

CORPOJIATIONS  —  UNAUTHORIZED  ACTS  —  ESTOPPEL  —  INSTRUCTIONS . 

In  an  action  upon  a  note  of  a  corporation  signed  in  its  name  by 
its  president  and  secretary,  but  for  which  there  was  no  express 
authorization  of  the  company,  the  company  is  estopped  from  as- 
serting that  the  oflScers  acted  outside  of  their  authority,  when  all 
the  business  of  the  company,  including  the  making  of  numerous 
notes  of  the  kind  in  question,  had  been  for  a  long  time  transacted 
by  said  officers,  and  informally  ratified  by  the  company  by  its  ac- 
tion in  paying  the  same,  no  fault  ever  being  found  with  the  action 
of  such  officers  in  so  conducting  the  business. 

Where  an  instruction,  taken  altogether,  fairly  informs  the  jury 
of  the  law,  it  will  be  upheld,  although  separate  clauses  in  them- 
selves may  be  misleading. 

Although  a  defendant  may  be  entitled  to  have  a  certain  requested 
instruction  given  for  the  purpose  of  making  more  definite  a  matter 
touched  upon  by  the  court  in  its  charge,  yet,  if  he  embodies  with 
that  instruction  other  matter  that  is  improper,  it  is  not  error  for  the 
court  to  refuse  to  give  the  instruction  as  a  whole. 

Appeal  from  Superior  Courts  Skagit  County. 

Dunning^  Richa/rds^  Murray  <&  Pratt^  for  appellants. 
Million  c&  JSouser^  and  I),  ff.  Hartson^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  action  was  brought  to  cover  an  amount 
alleged  to  be  due  upon  a  note  purporting  to  be  that  of  the 
appellant,  the  Pacific  Boom  Company.  It  was  signed  in 
its  name  by  its  president,  and  secretary  and  treasurer.  The 
defense  of  the  appellant  was  that  the  officers  of  the  com- 
pany who  executed  the  note  were  not  authorized  so  to  do 
by  any  formal  action  on  the  part  of  the  board  of  trustees, 
nor  had  there  been  a  ratification  of  their  action  by  the 
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company.  And  further,  that  at  the  time  such  note  was 
given,  the  company  was  not  indebted  to  the  plaintiff,  and 
that  there  was  no  consideration  thei'efor. 

Upon  the  question  as  to  the  authorization  of  the  officers 
to  execute  the  note,  it  appeared  from  the  undisputed  proofs 
in  the  record  that  there  was  no  express  authorization  or 
ratification  of  such  action  on  the  part  of  the  company. 
It,  however,  appeared  that  all  the  business  of  the  company, 
including  the  making  of  numerous  notes  of  the  kind  in 
question,  had  been  for  a  long  time  transacted  by  said 
officers,  and  informally  ratified  by  the  company  by  its  ac- 
tion thereon  in  paying  the  same,  and  in  other  respects. 
The  record  shows  that  not  only  had  this  been  occasionally 
done,  but  that  such  was  the  universal  course  of  business 
with  the  company.  From  such  proofs  it  appears  that  to 
all  intents  and  puiposes  the  business  of  the  company  had 
been  transacted  by  the  two  officers  who  signed  the  note 
in  question,  and  that,  although  this  course  of  business  had 
been  continued  for  a  long  period,  no  fault  had  ever  been 
found  with  the  action  of  these  officers  in  so  conducting  the 
business. 

Under  these  circumstances  we  think  that  the  jury  were 
justified  in  finding  that  the  company  was  estopped  from 
asserting  the  fact  that  the  officers,  in  executing  the  note  in 
question,  acted  outside  of  their  authority  as  such.  And 
in  our  opinion  the  instruction  of  the  court  upon  this  sub- 
ject fairly  submitted  this  question  to  the  jury,  for  while  it 
is  true  that  there  seems  to  be  no  affirmative  proof  to  justify 
the  court  in  saying  that  the  company  would  be  estopped 
under  the  circumstances  shown  by  the  record  if  the  plaint- 
iff relied  upon  such  practice  and  custom,  yet  we  think  that 
under  the  circumstances  proven  there  arose  from  the  course 
of  practice  a  presumption  that  all  who  dealt  with  the  com- 
pany relied  thereon,  and  that  for  that  reason  that  part  of 
the  instruction  had  a  foundation  in  the  proofs,  and  if  it 
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did  have,  it  is  conceded  by  the  appellant  that  the  law  of 
the  case  was  fairly  expressed  therein. 

There  are  two  other  exceptions  which  it  is  necessary  to 
notice,  and  they  may  well  be  considered  together. 

The  court  instructed  the  jury  as  follows: 

''Now,  I  instruct  you,  as  a  matter  of  law,  the  taking  of 
a  note  from  a  third  person,  as  in  this  instance,  the  taking 
of  the  note  of  Mr.  Behrens  by  Mr.  Duggan  at  the  time  of 
delivering  up  the  first  note,  is  not  in  itself  a  payment  of 
the  debt;  but  the  fact  that  the  plaintiff  had  a  note  of  the 
company  and  delivered  that  up  and  took  Mr.  Behrens^ 
note  is  a  circumstance  which  you  can  take  into  considera- 
tion in  arriving  at  the  question  of  whether  Mr.  Duggan  re- 
leased the  boom  company  and  took  Mr.  Behrens  for  the 
debt,  and  it  is  for  you  to  determine,  gentlemen  of  the  jury, 
under  all  the  evidence  and  the  instructions  given  you  by 
the  court,  whether  Mr.  Duggan  accepted  Mr.  Behrens  and 
released  the  boom  company  from  this  obligation.  If  Mr. 
Duggan,  in  accepting  the  note  of  Mr.  Behrens,  did  not  re- 
lease the  boom  company,  as  I  have  instructed  you  before, 
it  is  not  a  payment  of  the  debt,  and,  consequently,  the 
boom  company  would  be  liable  upon  the  note,  if  you  find, 
under  the  evidence  and  the  instructions  of  the  court  that 
this  note  has  been  legally  executed. ' ' 

To  the  giving  of  this  instruction  the  appellant  excepted. 
The  court  also  refused  to  give  the  following  instruction 
asked  for  by  the  appellant: 

"The  taking  of  Behrens'  note  and  surrendering  the 
company  note  was  presumptive  evidence  of  payment  and 
extinguishment  of  the  original  debt  between  plaintiff  and 
the 'Pacific  Boom  Company.  If  you  believe  from  the  evi- 
dence that  the  note  sued  upon  was  given  in  payment  or  ex- 
change for  the  private  debt  of  A.  Behrens,  then  you  are 
instructed  that  such  a  transaction  was  unlawful  so  far  as 
this  company  was  concerned,  and  your  verdict  should  be 
for  the  defendant  Pacific  Boom  Company. " 

The  instruction  given,  when  fairly  construed  and  taken 
altogether,  does  not  so  misstate  the  law  as  to  lead  us  to 
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believe  that  the  jury  were  misled  thereby.  It  is  true  that 
the  clause,  ^'The  taking  of  the  note  of  Mr.  Behrens  by 
Mr.  Duggan  at  the  time  of  delivering  up  the  first  note,  is 
not  in  itself  a  payment  of  the  debt,"  if  unexplained,  would 
be  erroneous,  but  such  language,  when  taken  in  connection 
with  that  of  the  remainder  of  the  instruction,  fairly  con- 
veyed to  the  jury  the  idea  of  the  court  that  such  fact  alone 
did  not  conclusively  show  a  payment  of  the  original  debt. 
And  thus  interpreted  it  stated  the  law  of  the  case. 

There  are  a  few  cases  going  to  the  extent  of  holding 
that  the  taking  of  a  note  of  a  third  person  from  a  debtor 
is  conclusive  evidence  of  the  payment  of  the  debt  when 
such  debtor  does  not  endorse  the  note  of  such  third  person, 
but  the  weight  of  authority  is  in  favor  of  the  proposition 
that  the  intent  of  the  parties  at  the  time  of  the  transaction 
must  govern,  and  if  it  appears  that  at  the  time  such  note 
was  taken  it  was  not  the  intent  of  the  parties  that  it  should 
be  received  as  an  absolute  payment  of  the  existing  in- 
debtedness, then  in  case  of  the  non-payment  of  such  note 
the  payment  of  the  original  indebtedness  could  be  enforced. 
Taking  the  whole  instruction  under  consideration  together, 
we  think  the  jury  were  sufficiently  informed  of  this  rule  of 
law.  If  the  appellant  had  desired  that  the  instruction 
should  be  more  definite  as  to  any  particular  point,  it  should 
have  requested  a  proper  instruction  in  regard  thereto. 
This  it  attempted  to  do  as  to  one  pai*ticular  point  in  the 
request  above  set  out,  and  had  it  been  content  witii  asking 
the  court  to  give  the  first  clause  of  such  instruction  it 
would  hav6  probably  been  entitled  to  have  had  the  same 
given  to  the  jury,  as  the  giving  thereof  would  have  made 
more  certain  the  intention  of  the  court  in  the  instruction 
which  we  have  been  considering.  Appellant,  however, 
saw  fit  to  couple  this  clause  with  another,  which,  in  our 
opinion,  it  was  not  entitled  to  have  given  to  the  jury,  and 
embody  both  clauses  in  a  single  instruction,  and  having 
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done  8o  it  cannot  now  avail  itself  of  an  exception  to  the 
refusal  of  the  court  to  give  such  instruction  as  a  whole. 
The  latter  part  of  the  instruction  so  requested  ignores  the 
fact  that  a  proper  consideration  might  have  moved  at  the 
time  of  the  execution  of  the  new  note  from  Behrens  to  the 
company,  and  that  for  that  reason  the  note  be  given  not 
for  the  accommodation  of  Behrens  but  for  the  accommoda- 
tion of  the  company,  and  in  the  prosecution  of  its  own 
business  in  the  manner  in  which  the  proofs  show  it  had 
been  accustomed  to  do  it. 

We  find  no  error  in  the  record  of  sufficient  magnitude 
to  justify  a  reversal  of  the  judgment,  and  it  must,  there- 
fore, be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Anders  and  Scott,  JJ., 
concur. 


[No.  908.    Decided  June  30, 1893.] 

Port  Townsend  National  Bank,  Respondents  v.  Port  '^ 

TowNSEND  Gas  and  Fuel  CoMPANnr  and  Samuel  T. 
Douglass,  Appellants. 

CORPORATIONS  —  TRANSFER   AND   PLEDGE  OF  STOCK  —  WANT  OF 
RECORD  — EFFECT  OF  JUDICIAL  SALE  AGAINST  STOCKHOLDER. 

The  transfer  by  a  stockholder  of  his  shares  of  stock  in  a  corpora- 
tion, although  no  registration  has  been  made  thereof  on  the  books 
of  the  corporation,  will  pass  the  title  thereto  to  the  transferee  as 
against  a  subsequent  purchaser  on  execution  sale  against  the  trans- 
ferer. 

Under  §2482,  Code  1881,  the  interest  of  a  pledgee  in  shares  of 
stock  in  a  corporation  cannot  be  divested  l)y  judicial  sale  against 
the  owner  thereof,  although  such  shares  have  not  been  transferred 
to  the  pledgee  on  the  books  of  the  corporation. 
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Appeal  from  Superior  Courts  Jefferson  CourUy. 

BaUiiiger  <&  Loughxiry  (Samtiel  T.  Douglass^  of  counsel), 
for  appellants. 

Carroll  cfe  Rohde^  and  R.  W.  Jennings^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  This  is  a  controversy  as  to  fifty  shares  of 
the  capital  stock  of  the  defendant  corporation  as  between 
the  respondent  corporation  and  the  appellant  Samuel  T. 
Douglass.  The  respondent  claims  as  the  purchaser  of  the 
shares  at  an  execution  sale,  as  the  property  of  the  person 
in  whose  name  such  shares  were  standing  on  the  books  of 
the  corporation  at  the  date  of  such  sale.  The  appellant 
Douglass  claims  as  pledgee  of  the  same  person.  The  cer- 
tificates for  said  shares  were,  by  such  owner,  endorsed  and 
delivered  to  such  pledgee  as  security  for  a  certain  sum 
of  money.  The  lien  of  the  execution  sale  at  which  the 
respondent  purchased  went  back  to  the  date  of  the  levy  by 
attachment,  at  which  time  the  respondent  had  no  notice  of 
said  appellant's  interest  in  the  shares  or  of  the  same  hav- 
ing  'been  in  any  manner  transferred  by  the  record  owner 
thereof,  but  it  did  have  such  notice  before  the  date  of  the 
execution  sale.  We  are  called  upon  to  decide  under  these 
circumstances  to  whom  in  equity  these  shares  belonged,  it 
being  conceded  for  the  purposes  of  this  decision  that  the 
pledgee's  interest,  if  he  has  any  at  all,  is  sufficient  to  ab- 
sorb the  entire  value  of  the  stock. 

Sec.  2429  of  the  Code  of  1881  provides  as  follows: 

''The  stock  of  the  company  shall  be  deemed  personal 
estate,  and  shall  be  transferable  in  such  manner  as  shall  be 
prescribed  by  the  by-laws  of  the  company;  but  no  transfer 
shall  be  valid  except  between  the  parties  thereto,  until  the 
same  shall  have  been  entered  upon  the  books  of  the  com- 
pany, so  as  to  show  the  names  of  the  parties  by  and  to 
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whom  transferred,  the  numbers  and  designation  of  the 
shares  and  the  date  of  the  transfer." 

And  §  2432  as  follows: 

''Any  stockholder  may  pledge  his  stock  by  a  delivery 
of  the  certificate  or  other  evidence  of  his  interest,  but  may, 
nevertheless,  represent  the  same  at  all  meetings  and  vote 
as  a  stockholder.'' 

There  is  a  further  provision  in  the  sections  contained  in 
the  same  chapter  as  the  ones  above  set  out,  that  the  books 
of  the  corporation  containing  the  record  of  shareholders 
shall  be  open  at. all  proper  hours  for  the  inspection  of  any 
of  .the  stockholders  or  creditors  of  such  corporation;  but 
there  is  nowhere  in  the  statute  law  of  the  state  any  pro- 
vision which  gives  any  other  person  than  a  stockholder  or 
creditor  of  the  corporation  any  right  of  access  to  such 
books. 

Three  questions  are  thus  fairly  presented  to  us  for  de- 
cision—  (1)  Does  a  transferee  of  shai*es  of  stock  of  a  cor- 
poration in  this  state  take  title  to  such  shares  as  against  a 
creditor  of  the  transferer  before  the  registration  of  such 
transfer  in  the  books  of  the  corporation?  (2)  If,  in  the 
absence  of  notice  of  such  transfer  before  the  execution  sale, 
he  does  not,  will  the  fact  that  notice  of  his  interest  is  given 
before  such  sale  avail  hini  in  aid  of  his  title?  (3)  If  both 
of  the  above  questions  are  decided  adversely  to  the  rights 
of  such  transferee,  does  a  pledgee  of  such  stock  occupy 
any  better  position  ? 

Nearly  all  of  the  states  in  the  union  have  statutory  pro- 
visions resembling  those  of  our  own  upon  this  subject,  and 
the  course  of  decisions  thereunder  has  not  been  entirely 
uniform,  yet  we  think  a  careful  investigation  of  all  the 
cases  will  show  that  where  the  statute  contains  substan- 
tially the  same  provisions  as  ours,  and  does  not  contain 
any  additional  provisions  whereby  all  persons  interested 
have  a  right  of  access  to  the  records  of  stock  of  the  corpo- 
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ration,  it  has  been  almost  universally  held  that  an  un- 
recorded transfer  is  good  as  against  a  purchaser  at 
execution  sale  against  the  owner  of  record,  even  although 
such  purchaser  has  no  notice  whatever  of  such  transfer. 
The  courts  of  a  very  great  majority  of  the  states  in  the 
union  have  announced  this  doctrine,  and  many  of  them 
have  done  so  when  interpreting  statutes  having  much  more 
positive  provisions  about  the  recording  of  such  transfers 
and  their  invalidity  if  not  so  recorded  than  those  of  our 
own.  We  shall  not  attempt  to  discuss  these  cases  at  any 
length;  they  are  too  numerous. 

The  principle  upon  which  a  majority  of  the  decisions 
seems  to  rest  is,  that  by  the  expressed  provision  of  the 
statute  the  transfer  between  the  parties  is  good,  and  that 
since  the  general  rule  in  equity  is  that  a  purchaser  at  a 
judicial  sale  will  take  the  real,  instead  of  the  apparent, 
interest  of  the  judgment  debtor,  it  follows  that  by  the  ap- 
plication of  such  rule  the  purchaser  at  a  sale  of  such  stock 
would  in  equity  take  only  such  interest  therein  as  the  judg- 
ment debtor  had  at  the  time  the  lien  enforced  by  the  execu- 
tion sale  attached.  It  is  true  that  our  statute  provides 
that  these  transfers  shall  not  be  valid  excepting  as  between 
the  parties  until  the  record  thereof  is  made,  but  a  fair  con- 
struction of  this  provision,  in  the  light  of  those  as  to  who 
are  entitled  to  examine  such  record,  is  that  such  invalidity 
only  exists  in  favor  of  the  corporation  or  its  creditors. 
They  are  the  only  ones  who  are  enabled  to  ascertain  any- 
thing about  the  ownership  of  the  stock  from  the  books, 
and  for  that  reason  it  must  be  held  that  it  is  in  their  in- 
terest alone  that  such  books  are  required  to  be  kept  and 
the  transfers  made  of  record  thereon,  and  it  would  be 
illogical  to  hold  that  a  record  in  a  book  which  was  in  no 
manner  kept  for  the  benefit  of  the  creditors  of  a  stock- 
holder should  in  any  manner  avail  him  to  defeat  a  trans- 
fer which  by  the  statute  is  made  good  as  between  his 


NATIONAL  BANK  v.  GAS  AND  FUEL  CO.         .601 
June,  1893.]  Opinion  of  the  Court  —  Hoyt,  J. 

debtor  and  the  person  to  whom  he  transfers  the  stock. 
Where,  by  express  language,  the  statute  of  the  state  had 
declared  that  an  unrecorded  transfer  should  not  be  valid 
for  any  purpose  whatever  until  recorded,  or  that  a  transfer 
of  the  stock  could  only  be  made  by  certain  formalities, 
among  which  was  that  of  having  it  recorded  in  the  transfer 
book,  the  courts  were  no  doubt  justified  in  holding  that 
until  such  record  had  been  made  there  had  been  no  transfer 
at  all,  even  as  between  the  parties;  or  where  the  language 
as  to  the  transfer  and  record  thereof  was  similar  to  ours, 
but  the.  statute  contained  an  additional  provision  that  the 
record  book  of  such  transfers  should  be  open  to  the  in- 
spection of  any  person,  it  has  been  well  held  that  such 
statutes  construed  as  a  whole  made  the  transfer  book  a 
public  record,  and  that  an  entry  thereon  of  a  transfer  was 
as  necessary  to  sustain  the  title  of  the  transferee  as  the  re- 
cording of  a  chattel  mortgage  or  bill  of  sale  to  sustain  it 
when  such  I'ecord  is  made  a  necessary  requisite  to  the  per- 
fection of  the  title  of  the  holder  thereunder.  But  none  of 
these  cases  are  of  any  value  under  a  statute  like  ours,  and 
we  can  see  no  reason  whatever  for  holding  that  by  reason 
thereof  there  has  been  any  change  made  in  the  general  rule 
as  to  what  interest  of  a  debtor  is  reached  by  a  sale  on  exe- 
cution against  him. 

It  is  not  necessary  that  we  should  say  much  as  to  the 
second  question  above  stated.  It  is  proper,- however,  to  ob- 
serve in  regard  thereto  that  among  the  few  courts  which 
have,  under  statutes  similar  to  ours,  held  the  title  of  the  pur- 
chaser at  the  execution  sale  good  as  against  an  unrecorded 
transfer,  are  those  of  the  State  of  California,  in  which  state 
it  has  been  expressly  held  that  if  at  the  date  of  the  sale 
the  purchaser  had  notice  of  the  equities  of  the  transferee 
he  would  take  subject  thereto,  so  that  if  we  were  to  adopt 
the  California  rule  it  would  not  aid  the  contention  of  the 
respondent. 
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It  will  be  seen  from  the  above  that,  in  our  opinion,  a 
transferee  takes  a  good  title,  but  even  if  he  did  not,  it  is 
clear  to  us  that  under  the  provisions  of  §  2432  above  cited, 
a  pledgee's  interest  could  not  be  divested  by  an  execution 
sale.  Said  section  seems  to  clearly  intend  that  a  stock- 
holder may  pledge  his  stock,  and  yet  to  all  intents  and  pur- 
poses as  between  himself  and  the  company  and  his  fellow 
stockholders,  be  treated  as  the  owner  thereof.  This  could 
not  be  if  the  pledgee  in  order  to  protect  himself  was  com- 
pelled to  have  the  assignment  regularly  made  to  him,  and 
a  transfer  thereof  recorded  in  the  books  of  the  corporation, 
for  so  soon  as  that  was  done  he  would  become,  as  between 
himself  and  the  corporation,  the  owner  of  the  stock.  The 
suggestion  of  the  respondent,  that  the  transfer  thus  to  be 
recorded  might  be  a  conditional  one  setting  out  the  facts* 
does  not  meet  with  our  approval  for  the  reason  that  it  would 
so  complicate  the  question  of  the  title  to  the  stock  as  be- 
tween the  corporation  and  its  stockholders  as  to  seriously 
interfere  with  the  business  of  the  corporation.  A  great 
deal  might  be  said  in  favor  of  the  construction  which  we 
have  above  given  to  our  statute  growing  out  of  the  history 
of  the  growth  of  transactions  in  the  stock  of  corporations. 
It  is  a  matter  of  common  knowledge  that  shares  of  stock 
in  corporations  of  all  kinds  are  treated  as  personal  property 
transferable  by  endorsement  and  delivery,  and  from  the 
very  necessities  of  the  business  of  a  coiporation,  in  the  man- 
ner in  which  all  corporations  are  now  conducted,  that  rule 
which  will  most  encourage  the  transfer  of  their  stock  and 
give  to  certificates  as  much  as  possible  the  character  of 
commercial  paper  will  best  subserve  the  public  interests. 
We  do  not,  however,  feel  called  upon  to  enter  upon  any 
elaboration  of  this  subject.  We  think  that  the  application 
of  well  settled  rules  of  construction,  when  applied  to  our 
statute,  will  warrant  the  conclusion  to  which  we  have  ar- 
rived. 
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The  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  action. 

Dunbar,  C.  J.,  and   Stiles,  Anders  and  Scott,  JJ., 
concur. 


[No.  540.    Decided  July  6,  lags.] 

Aug.  Mansfield,  Assignee  of  Burrows  <&  Anderson^  Ap- 
pellcmt^  V.  The  First  National  Bank  of  Whatcom 
AND  R.  L.  Sarin,  Respondents. 

costs — moneys  deposited  in  court — liability  of  parties. 

Where,  in  an  action  for  the  recovery  by  an  assignee  of  the  pro- 
ceeds of  certain  goods  converted  into  money,  judgment  is  given  for 
the  assignee,  he  is  entitled,  as  an  incident  to  the  judgment  award' 
ing  him  possession  of  such  money,  to  a  judgment  also  for  his  costs. 

Where  certain  goods  in  controversy  have  been  converted  into 
money,  which  has  been  placed  in  possession  of  an  officer  of  the 
court  by  consent  of  all  parties  to  the  action,  and  the  only  question 
to  be  decided  is  as  to  which  of  the  parties  should  receive  said 
moneys  from  such  officer,  neither  party  can  be  held  responsible  for 
the  safe  keeping  of  such  moneys  as  against  the  other. 

(h^iginal  Application  for  Mandamus. 

Bruce  cfe  Brmvn^  for  appellant. 

Cole  i&  Bamaine^  Cox^  Teal  cfe  Minor^  and  Kerr  &  Mc- 
Cord^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — The  application  for  a  writ  of  mandaimis  must 
be  denied.  The  judgment  which  relator  seeks  to  compel 
the  lower  court  to  enter  is  not  authorized  by  the  decision 
of  this  court.  The  opinion  heretofore  rendered  ( 5  Wash. 
665,  32  Pac.  Rep.  789)  clearly  shows  that  this  court  recog- 
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nized  the  fact  that  it  appeared  from  the  record  that  the 
goods  as  to  the  custody  of  which  the  original  controversy 
was  commenced  had  been  converted  into  money,  and  that 
the  proceeds  were  in  the  hands  of  an  officer  of  the  court  by 
consent  of  all  the  parties  to  the  action.  Such  being  the 
case,  it  must  be  held  in  all  proceedings  after  such  conver- 
sion that  the  money  took  the  place  of  the  goods,  and  that 
as  it  was  in  the  hands  of  an  officer  of  the  court  by  consent 
it  was  as  much  at  the  risk  of  one  party  as  of  the  other. 
And  in  all  litigation  thereafter  the  only  question  to  be  de- 
cided was  as  to  which  of  the  parties  should  receive  said 
moneys  from  such  officer,  and  that  thereafter  neither  of 
them  could  be  held  responsible  for  the  safe  keeping  thereof 
as  against  the  other. 

It  will  thus  be  seen  that  the  judgment  which  the  petition 
and  answer  show  that  the  court  below  was  willing  to  enter 
was  substantially  the  one  directed  by  this  court,  with  the  ex- 
ception that  it  does  not  appear  that  it  proposed  to  enter  a 
judgment  in  favor  of  the  assignee  as  against  the  other  par- 
ties to  the  action  for  costs.  But  from  what  was  said  upon 
the  argument  we  are  satisfied  that  a  bare  suggestion  will 
induce  the  court  below  to  so  modify  its  judgment  entry  as 
to  cover  the  question  of  costs.  It  is  clear  that  since,  if  the 
goods  had  not  been  converted  into  money,  the  assignee 
would  have  been  adjudged  to  be  entitled  to  the  possession 
thereof,  and  as  an  incident  to  such  judgment  would  have 
recovered  his  costs  against  the  adverse  parties,  he  is  entitled, 
in  addition  to  having  the  proceeds  of  such  goods  turned  over 
to  him,  to  have  judgment  for  his  costs. 

Dunbar,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 

Stiles,  J.,  not  sitting. 
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[No.  6M.    Decided  July  6, 189S.] 

D.  B.  Shepard  and  J.  D.  Moody,  Bespondents^  v.  A.  P. 
Hill  and  J.  Loring  Whittington,  Appellants, 

PARTIES  — DEFECT  OP  PARTIES  PLAINTIFF  —  ESTOPPEL  OF  DEFEND- 
ANT—REAL ESTATE  BROKERS— AGENT  OF  BOTH  PURCHASER  AND 
SELLER  —  NON-SUIT. 

Where  a  person  is  joined  as  a  party  plaintiff  in  an  action  by  an 
amended  complaint,  after  the  answer  of  defendants  had  averred 
such  person  had  an  interest  in  the  controversy,  the  defendants  can- 
not afterward,  on  appeal,  raise  the  objection  that  such  additional 
party  plaintiff  is  not  a  party  in  interest. 

A  real  estate  broker,  who  secretly  acts  as  the  agent  both  of  the 
purchaser  and  of  the  seller  in  a  sale  of  land,  is  guilty  of  constructive 
fraud,  and  is  not  entitled  to  recover  commissions  from  the  seller; 
and  should  be  non-suited  in  an  action  for  commissions,  if  such  fact 
sufficiently  appears  from  the  evidence. 

Appeal  from  Superior  Courts  King  County, 

Bausman^  Kdleher  <&  Emory^  for  appellants. 
Thompson^  Edsen  i&  Humphries^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — In  discussing  this  case  we  shall  proceed 
on  the  theory  that  Shepard  and  Moody  are  proper  parties 
plaintiff  in  this  action.  The  action  was  originally  begun 
by  Shepard,  but  appellants  answered,  averring  the  fact 
to  be  that  Moody  had  an  interest  in  the  controversy,  and 
that  Shepard  was  not  the  sole  party  in  interest.  Upon 
this  suggestion  in  the  answer,  and  after  consultation  with 
Moody,  the  fact  was  conceded  by  the  respondent,  and  an 
amended  complaint  was  filed  in  which  Moody  was  made  a 
paily  to  the  action,  and  appellants  will  not  now  be  heard 
to  raise  the  objection  that  Moody  is  not  a  party  in  interest. 
Besides,  the  testimony  shows  that  Shepard  and  Moody 
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were  to  share  alike  in  the  benefits  flowing  from  the  busi- 
ness. 

We  will  not  enter  into  any  discussion  of  the  question  as 
to  whether  the  land  sold  was  actually  sold  to  Hawley  or  to 
Elliott.  If  sold  to  Elliott  then  of  course  it  follows,  and  is 
conceded  by  the  respondents,  that  this  case  must  fail;  but 
that  question  was  submitted  to  the  jury,  the  testimony  is 
conflicting,  and  the  jury  evidently  believed  that  the  sale 
was  made  to  Hawley.  There  is  suflicient  testimony  to  sus- 
tain this  finding,  and  this  court  will  not  disturb  it.  fiut 
conceding  that  the  sale  was  made  to  Hawley  it  seems  to  us 
that  it  is  not  only  shown  by  the  whole  testimony,  but  that 
it  is  conclusively  shown  by  the  testimony  of  the  plaintiffs, 
that  this  is  a  case  of  a  broker  obtaining  a  commission  from 
two  employers  whose  interests  are  antagonistic,  and  that 
the  plaintiffs  by  their  own  showing  prove  themselves  the 
agents  both  of  Hawley,  who  desired  to  purchase,  and  of 
Hill  &  Whittington,  who  desired  to  sell,  and  are,  therefore, 
guilty  of  constructive  fraud. 

We  think  there  can  be  no  controverey  about  the  correct- 
ness of  the  proposition  that  a  broker  who  is  in  the  secret 
employ  of  both  parties  cannot  obtain  a  commission  from 
either.  This  rule  is  based  upon  the  principle  governing 
agency,  viz.,  that  an  agent  owes  his  whole  duty  to  his 
principal,  and  it  is  easy  to  realize  the  fact  that  he  cannot 
exercise  his  whole  duty  to  two  principals  whose  interests 
in  the  subject  matter  of  the  agency  are  conflicting.  If 
plaintiffs  were  employed  by  Hawley  to  purchase  land  for 
him  they  became  his  agents  for  that  purpose,  and  if  they 
were  employed  by  defendants  to  sell  the  same  land,  they 
also  became  their  agents,  and  plainly  they  could  not  do 
their  whole  duty  to  either  of  their  principals.  It  makes 
no  difference  in  principle  that  the  defendants  did  not  own 
the  land,  but  that  they  were  employed  by  the  owners  to 
sell  it.     Their  chances  of  selling  would  naturally  be  dimin- 
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ished  if  the  purchaser,  in  addition  to  the  price  asked  by 
them,  had  to  pay  a  percentage  to  their  agent.  In  this  case 
the  land  to  Hawley  was  five  per  cent,  higher  than  it  would 
have  been  if  plaintiffs  had  not  been  employed  by  him. 
The  chance  of  his  purchasing  was  lessened  in  that  propor- 
tion, hence  the  plaintiffs  did  not  do  their  duty  to  their 
principals,  the  defendants;  so,  too,  on  the  other  hand,  they 
failed  to  do  their  whole  duty  to  their  other  principal, 
Hawley;  they  became,  in  fact,  both  purchasers  and  sellers, 
dual  capacities  which  the  policy  of  the  law  condemns. 
When  a  man  is  entrusted  with  the  business  of  another  he 
will  not  be  allowed  to  prejudice  his  employer's  interest  by 
so  representing  the  business  that  he  will  realize  something 
out  of  it  for  himself  outside  of  the  remuneration  of  the 
employment.  Or,  as  was  more  forcibly  expressed  in  8 
Tomlins  Brown,  72: 

^^The  ground  on  which  the  disqualification  rests  is  no 
other  than  that  principle  which  dictates  that  a  man  cannot 
be  both  judge  and  party.  No  man  can  serve  two  masters; 
he  that  is  entrusted  with  the  interests  of  others  cannot  be 
allowed  to  make  the  business  an  object  of  interest  to  him- 
self, because  from  a  frailty  of  nature  one  who  has  the 
power  will  be  too  readily  seized  with  inclination  to  use 
the  opportunity  for  serving  his  own  interest  at  the  expense 
of  those  for  whom  he  is  entrusted.  The  danger  of  temp- 
tation from  the  facility  and  advantage  for  wrongdoing 
which  a  particular  situation  affords  does,  out  of  the  mere 
necessity,  work  a  disqualification.'' 

It  is  unnecessary,  however,  to  enlarge  on  this  principle; 
or  to  quote  authorities  in  support  of  it,  as  it  is  conceded  by 
the  respondents  that  such  is  the  law  governing  the  case 
where  a  property  owner  employs  a  broker  to  sell  real  es- 
tate for  him,  and  where  the  broker  secretly  takes  employ- 
ment from  the  person  to  whom  he  is  going  to  sell  real 
•  estate,  and  thereby  serves  two  masters  for  the  purpose 
of   doubling   his   commission;  but   they   insist   that   this 
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case  is  easily  distinguished  from  that  kind  of  a  case,  and 
that  this  is  simply  the  kind  of  a  case  where  one  is  emploj^ed 
to  introduce  the  buyer  and  seller,  in  which  case  it  is  un- 
doubtedly the  law  that  the  middleman  is  entitled  to  receive 
a  remuneration  from  both  buyer  and  seller.  Several  cases 
are  cited  by  respondents  in  support  of  this  doctrine,  but  as 
we  understand  the  evidence  in  this  case,  neither  the  facts 
nor  the  reasoning  of  those  authorities  will  apply  to  the 
case  at  bar.  From  the  plaintiff's  own  testimony  they  diA 
have  something  else  to  do  than  to  introduce  the  buyer  or 
seller  or  bring  them  together;  they  plainly  undertook  with 
one  party  to  buy,  and  with  the  other  party  to  sell.  Indeed 
we  should  judge  from  the  complaint  itself  that  the  action  Was 
brought  on  the  theory  that  plaintiffs  were  land  brokers,  and 
were  employed  to  sell  the  land  in  question.  Certain  it  is 
that  the  testimony  of  the  plaintiffs  (not  taking  into  account 
the  testimony  of  the  defendants)  conclusively  shows  that 
they  understood  the  fact  thoroughly,  that  they  did  do  some- 
thing else  than  to  introduce  the  buyer  and  seller;  they  sub- 
mitted the  land  to  Hawley  and  submitted  the  price  to  him, 
and  did  everything  they  could  to  make  a  sale.  They  boldly 
testify  that  they  did  not  intend  to  reveal  the  name  of  the 
purchaser  until  they  knew  whether  he  intended  to  purchase. 
There  is  nothing  in  the  testimony  to  distinguish  their  ac- 
tions from  the  actions  of  the  ordinary  land  broker  who  is 
employed  to  sell,  excepting  that  their  direct  employers  did 
not  own  the  land,  which,  as  we  have  before  said,  dbes  not 
change  the  principle  governing  this  case. 

Defendant's  motion  for  a  non-suit  should  have  been 
granted,  for  there  was  sufficient  uncontradicted  testimony 
to  show  that  plaintiffs  were  secretly  in  the  employ  of  both 
buyer  and  seller,  and  if  the  jury  had  been  properly  in- 
structed concerning  the  law  governing  such  cases  the  ver- 
dict should  have  been  for  the  defendants  in  this  case.    This 
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case  would  have  to  be  reversed  in  any  event,  for  the  in- 
structions complained  of  by  appellants  are  palpably  errone- 
ous, and  we  think  the  exceptions  taken  by  the  appellants 
were  as  definite  as  the  manner  in  which  the  instructions 
were  given  by  the  court  would  allow;  and  inasmuch  as  the 
facts  testified  to  by  the  plaintiffs  in  our  judgment  preclude 
them  from  a  recovery,  the  non-suit  should  have  been 
granted. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded with  instructions  to  grant  the  non-suit  asked  by 
the  defendants. 

Stiles,  Anders,  Hoyt  and  Scott,  JJ.,  concur. 


[No.  80B.    DecidedJuly  6, 1803.] 

The  State  of  Washington,  Respondent^  v.  Charles  H. 

Brown,  Appellant, 

RESISTING  OFFICER  —  SUFFICIENCY  OF  INFORMATION  —  EVIDENCE. 

Although  the  information  in  a  prosecution  for  resisting  an  officer 
does  not  allege  that  defendant  knew  that  the  officer  was  a  deputy 
sheriff,  when  he  resisted  him,  yet,  if  such  knowledge  on  the  part  of 
the  defendant  sufficiently  appears  from  the  reading  of  the  informa- 
tion as  a  whole,  the  information  is  sufficient,  under  the  code,  to  sus- 
tain a  verdict,  the  defendant  having  gone  to  trial  without  interposing 
a  demurrer. 

In  a  prosecution  for  resisting  an  officer  in  the  service  of  a  legal 
warrant,  a  statement  of  the  facts  constituting  its  legality  is  better 
pleading  than  to  allege  that  the  warrant  was  a  legal  warrant. 

In  such  a  case,  where  the  information  alleges  that  the  warrant 
was  issued  by  a  justice  of  the  peace  for  a  certain  precinct  and 
county  for  the  arrest  of  defendant,  the  fact  that  in  the  warrant 
offered  in  evidence  there  were  other  names  mentioned  in  addition 
to  defendant's,  does  not  constitute  a  prejudicial  variance. 

39—6  WASH. 
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Appeal  from  Superior  Cmirt^  Jefferson  County, 

R.  W,  Jennings^  for  appellant. 
Thomas  Fitzgerald^  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Appellant  was  tried  and  found  guilty 
of  resisting  an  officer.  The  information  on  which  the  con- 
viction was  based  is  as  follows: 

''Comes  now  R.  E.  Moody,  prosecuting  attorney  in  and 
for  Jefferson  county,  State  of  Washington,  and  by  this  in- 
formation informs  against,  charges  and  accuses  Charles 
Brown  with  the  crime  of  resisting  an  officer,  committed  as 
follows,  to  wit:  The  said  Charles  Brown,  on  the  5th  day 
of  September,  A.  D.  1892,  in  the  city  of  Port  Townsend, 
county  of  Jefferson,  State  of  Washington,  then  and  there 
being,  did  then  and  there  knowingly,  willfully  and  unlaw- 
fully resist  him,  one  William  J.  Jones,  a  deputy  sheriff  of 
Jefferson  county,  State  of  Washington,  duly  appointed, 
qualified  and  acting  as  such,  while  the  said  William  J. 
Jones  as  such  deputy  sheriff  aforesaid  was  serving  a  war- 
rant charging  said  Brown  with  a  crime  against  the  laws  of 
the  State  of  Washington,  which  warrant  was  duly  and  reg- 
ularly issued  from  a  justice  of  the  peace  court  for  the  pi"e- 
cinct  of  Port  Townsend,  Jefferson  county,  Washington, 
before  and  by  Oliver  Wood,  justice  of  the  peace,  for  the 
arrest  and  apprehension  of  the  said  Charles  Brown,  and  in 
attempting  to  read  said  warrant  to  said  Brown  by  said 
Jones  as  such  deputy  sheriff,  said  Brown  assaulted  said 
Jones,  said  deputy  sheriff,  by  then  and  there  striking 
said  Jones,  said  deputy  sheriff,  with  his  fist  and  knocking 
said  Jones  down,  and  by  drawing  a  pistol  by  said  Brown 
upon  said  Jones,  said  deputy  sheriff,  and  pointing  said 
pistol  at  the  person  of  said  Jones,  said  deputy  sheriff,  all 
of  which  is  contrary  to  the  statute  in  such  cases  made  and 
provided  and  against  the  peace  and  dignity  of  the  State  of 
Washington." 

Appellant  contends  that  the  information  fails  to  charge 
a  crime,  in  that  it  nowhere  alleges  that  defendant  knew 
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Jones  to  be  a  deputy  sheriff,  and  further  that  the  informa- 
tion does  not  -allege  that  the  warrant  was  a  legal  warrant. 
This  information  is  probably  not  as  definite  as  informations 
of  this  character  generally  are,  yet  under  the  liberal  provi- 
sions of  our  code  we  think  it  is  sufficient  to  sustain  a  ver- 
dict, defendant  having  gone  to  trial  without  interposing  a 
demurrer  thereto.  The  act,  which  constitutes  the  crime,  is 
set  forth  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended,  and  with 
such  a  degree  of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment  upon  a  conviction  according  to  the  right 
of  the  case,  and  that  is  all  that  is  requisite  so  far  as  de- 
scribing the  act  is  concerned.  It  is  true  the  information 
does  not  say  in  so  many  words  that  defendant  knew  Jones 
to  be  a  deputy  sheriff  when  he  i-esisted  him,  but  that  knowl- 
edge on  the  part  of  the  defendant  sufficiently  appears  from 
the  reading  of  the  information  as  a  whole,  or  at  least  it  ap- 
pears that  it  was  a  de  facto  officer  who  was  trying  to  read 
the  warrant  to  him,  and  who  was  prevented  from  doing  so 
by  defendant's  acts. 

As  to  the  second  objection,  the  information  alleges  that 
the  warrant  was  duly  and  regularly  issued  by  a  justice  of 
the  peace  court,  describing  the  court,  and  that  it  charged 
the  defendant  with  a  crime  against  the  laws  of  the  State  of 
Washington.  This  would  make  a  legal  warrant;  and  the 
statement  of  facts  constituting  its  legality  is  better  plead- 
ing than  to  plead  the  conclusion  of  law. 

We  think  appellant's  objection  to  the  sufficiency  of  the 
proof  is  equally  groundless.  The  information  alleged  that 
the  warrant  was  issued  by  Oliver  Wood,  justice  of  the 
peace  for  a  certain  precinct  and  county;  the  warrant  offered 
in  proof  corresponded  substantially  with  the  allegations. 
There  is  nothing  in  the  objection  that  the  warrant  described 
by  the  information  was  not  the  same  warrant  introduced 
in  evidence.     It  was  a  warrant  against  each  person  named 
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therein,  and  the  fact  that  there  were  other  names  men- 
tioned in  the  warrant  besides  the  name  of  the  appellant 
could  in  no  wise  prejudice  appellant  nor  affect  his  rights 
in  his  defense  of  the  crime  charged. 
The  judgment  is  affirmed. 

Stiles,  Anders,  Hoyt  and  Scon,  J  J. ,  concur. 


[No.  783.    Decided  Jnly  11, 1893.] 

Columbia  and  Puget  Sound  Railroad  Company,  Be- 
spondent^  v.  A.  Chilberg,  Treasurer  of  the  City  of  Seat- 
tle^ Appdla/nt, 

TAXATION  —  GROSS  EARNINGS  LAW  —  EXEMirriON  OF  RAILROAD 
PROPERTr  —  CONSTITUTIONAL  LAW— ASSESSMENT  BY  MUNICIPAL 
CORPORATIONS. 

The  act  of  November  28,  1883,  known  as  the  *' gross  earnings 
law,"  which  exempted  railroad  property  from  taxation  and  substi- 
tuted a  tax  upon  the  gross  earnings  of  the  railroads,  was  not  in 
conflict  with  §1924  of  the  organic  act,  requiring  all  taxes  to  be 
equal  and  uniform,  and  that  no  distinction  be  made  in  the  assess- 
ments between  different  kinds  of  property. 

Under  said  act  all  the  property  of  the  railroads  was  exempted, 
whether  actually  used  in  the  operation  of  the  roads  or  not. 

Where  the  charter  of  a  city  limited  its  right  to  impose  taxes  upon 
all  property  within  the  city  to  that  't  taxable  for  territorial  and 
county  purposes,"  the  city  had  no  right  to  impose  taxes  upon  a 
railroad  whose  jf^roperty  was  exempted  by  territorial  law. 

Appeal  from  Superior  Courts  King  County, 

George  Donworth^  and  Janies  B,  Howe^  for  appellant. 
Andrew  F,  Burleigh^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  It  is  contended  on  the  part  of  the  appellant 
that  the  act  of  November  28,  1883,  commonly  known  as 
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the  gross  earaings  law,  was  void,  for  the  i^eason  that  it 
was  in  conflict  with  the  organic  law  of  the  territory.  The 
provision  of  the  organic  act,  which  it  is  claimed  was  vio- 
lated in  its  enactment,  was  as  follows: 

^' All  taxes  shall  be  equal  and  uniform,  and  no  distinc- 
tions shall  be  made  in  the  assessments  between  different 
kinds  of  property,  but  the  assessments  shall  be  according 
to  the  value  of  the  property." 

If  the  legislation  in  question  establisheil  a  different  rule 
of  taxation  as  to  any  class  of  property  from  that  by  virtue 
of  which  taxes  are  imposed  upon  other  classes,  it  was  void 
by  reason  of  such  conflict.  Such,  however,  is  not  the  nec- 
essary construction  of  the  act  in  question.  A  more  reason- 
able interpretation  thereof  is,  that  it  did  not  attempt  to 
prescribe  any  rule  of  taxation.  Under  this  provision  in 
the  organic  act  there  can  be  no  doubt  of  the  right  of  the 
legislative  assembly  to  exempt  the  property  of  any  person 
or  corporation.  Such  has  been  the  holding  of  nearly  or 
quite  all  of  the  courts  of  the  different  states,  under  consti- 
tutional provisions  requiring  assessments  to  be  according 
to  value  as  broad  and  full  as  the  clause  of  the  organic  act 
above  set  out.  It  must,  therefore,  under  the  authorities, 
be  held  that,  under  said  provision,  it  was  within  the  power 
of  the  legislative  assembly  to  have  entirely  exempted  the 
property  of  all  railroad  corporations  from  taxation.  And 
if  this  could  be  done  without  any  consideration  being  re- 
ceived therefor,  it  certainly  could  be  for  what  was  deemed 
by  the  legislature  a  sufficient  consideration.  It  must,  thei'e- 
fore,  be  held  that  the  act  in  question  was  not  void  by  rea- 
son of  its  conflict  with  the  provisions  of  the  organic  act. 

It  is  further  claimed  on  the  part  of  the  appellant  that,  if 
the  law  is  valid,  it  did  not  exempt  other  property  of  the 
corporation  than  that  actually  used  in  its  operation.  We 
think,  however,  that  the  language  used  is  so  broad  that  it 
must  be  held  to  cover  all  of  the  property  of  the  corpora- 
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tioQs  entitled  to  the  benefits  of  the  act.  The  cases  cited 
by  appellant  upon  this  branch  of  the  case  would  be  deci- 
sive  of  the  question,  if  the  language  used  by  the  legislature 
had  been  such  as  to  leave  room  for  any  interpretation 
thereof  by  the  courts,  but  the  language  of  the  act  is  so 
broad  and  certain  that,  the  power  of  the  legislature  once 
being  conceded,  there  is  no  room  for  holding  otherwise  than 
that  the  act  exempted  all  of  such  property. 

The  appellant  further  contends  that,  even  although  the  act 
is  valid,  and  that  for  that  reason  the  property  was  not  liable 
to  assessment  for  territorial  and  county  purposes,  it  should 
still  be  held  that  the  exemption  did  not  extend  to  taxes 
sought  to  be  imposed  by  municipal  corporations  by  virtue 
of  the  powers  conferred  upon  them  in  their  charters.  If 
the  charter  of  the  city  of  Seattle  had  made  use  of  the  broad 
language  cited  in  the  brief  of  the  appellant,  without  any 
qualification  thereof,  there  would  be  much  force  in  this  con- 
tention, but  in  the  charter  of  said  city  the  broad  language 
by  which  it  is  given  the  right  to  impose  taxes  upon  all 
property,  both  real  and  pei^onal,  within  the  city,  is  limited 
by  this  pertinent  clause,  * '  which  is  by  law  taxable  for  ter- 
I'itorial  and  county  purposes,"  and  when  so  limited  it 
affords  no  foundation  whatever  for  this  contention  of  ap- 
pellant. The  city  derived  all  its  power  to  impose  taxes 
upon  any  property  by  virtue  of  the  express  provision  of 
its  charter,  and,  when  such  express  provision  contained  as 
a  part  thereof  a  clause  which  limited  the  property  which 
might  be  so  taxed  to  that  which  was  by  law  taxable  for 
territorial  and  county  purposes,  it  follows  that  whenever 
any  class  of  property  was  by  law  exempted  from  taxation 
for  territorial  and  county  purposes  the  city  was,  by  the 
terms  of  its  own  charter,  deprived  of  any  power  to  impose 
taxes  thereon.  There  is,  therefore,  no  foundation  for  the 
application  of  the  rule,  that  a  general  stiitute  will  not  ordi- 
narily affect  or  repeal  a  special  statute,  upon  which  the  ap- 
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pellant  founded  its  argument  upon  this  branch  of  the  case. 
We  feel  compelled  to  hold  that  the  law  was  valid;  that  it 
covered  all  the  property  of  the  corporation  respondent,  and 
that  it  exempted  the  same,  not  only  from  territorial  and 
county  taxes,  but  that  by  virtue  of  such  exemption  the  city 
of  Seattle  was  deprived  of  the  right  to  impose  any  taxes 
thereon  by  the  provisions  of  its  own  charter. 
The  judgment  must  be  affirmed. 

Dunbar,  C.  J.,  and  Anders,  Scott  and   Stiles,  JJ., 
concur. 


[  No.  861.    Decided  July  11, 1893.] 

Whiting  Manufacturing  Company,  Appellant^  v.  James 
M.  Gepiiart,  Receiver^  Respondent, 

8 ALE— BILL  OF  SALE  —  RECORDING  —  RESCISSION. 

Under  §1454,  Gen.  Stat.,  no  sale  of  personal  property  is  valid  as 
against  existing  creditors  or  innocent  purchasers,  where  the  prop- 
erty is  left  in  the  possession  of  the  vendor,  unless  such  sale  be  evi- 
denced by  a  memorandum  in  writing,  and  such  memorandum  be 
recorcled  in  the  auditor's  office  of  the  county  in  which  the  property 
is  situated  within  ten  days  after  such  sale. 

Where  there  has  been  an  absolute  delivery  of  goods  under  a  con- 
tract of  sale,  thus  resting  title  in  the  purchaser,  and  he  has  sold  a 
portion  of  the  goods,  an  agreement  to  return  the  remaining  goods 
to  the  original  owner  does  not  amount  to  a  rescission  of  the  orig- 
inal contract  of  sale,  but  to  a  re-sale  of  the  goods,  and  is  void  as  to 
creditors,  when  there  is  no  delivery  of  possession  nor  any  bill  of 
sale  executed  and  recorded. 

Appeal  from  Superior  Courts  King  County. 

Wiley  cfe  Bostwick^  for  appellant. 
Frank  A.  Steele^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — The  only  reasonable  construction  of  §  1454:, 
General  Statutes,  is  that  thereunder  no  sale  of  ))ersonal 
property  is  valid  as  against  existing  creditors  or  innocent 
purchasers,  where  the  property  is  left  in  the  possession  of 
the  vendor,  unless  such  sale  be  evidenced  by  a  memoran- 
dum in  writing,  and  such  memorandum  be  recorded  in  the 
auditor's  office  of  the  county  in  which  the  property  is  situ- 
ated within  ten  days  after  such  sale  shall  have  been  made. 
The  construction  of  said  section  contended  for  by  the  ap- 
pellant would  lead  to  such  results  as  to  make  it  the  duty  of 
courts  to  avoid  such  construction,  if  the  language  used  will 
allow  them  so  to  do.  If  the  construction  contended  for  by 
it  be  adopted,  a  sale  not  evidenced  by  a  memorandum  in 
writing  would  be  good  without  any  condition  whatever, 
while  one  thus  evidenced  would  only  be  good  upon  condi- 
tion that  the  memorandum  so  evidencing  the  sale  should 
be  recorded  as  required  by  the  statute.  The  language 
used,  when  taken  in  connection  with  the  other  provisions 
of  the  statute  relating  to  the  same  subject,  is  not  such  as 
to  lead  us  to  believe  that  the  legislature  intended  such  a 
condition  of  things.  The  construction  which  we  have 
above  suggested  does  no  violence  to  the  language  of  the 
section,  excepting  that  we  construe  the  clause,  *'rio  bill  of 
sale,'"  as  though  it  read  ''no  sale,'"  which  we  think  it  is 
necessary  that  we  should  do  in  order  that  the  evident  in- 
tent of  the  legislature  should  have  force.  Thus  construing 
our  statute,  it  is  evident  that  if  the  transaction  between 
the  appellant  and  the  one  to  whom  it  originally  sold  the 
goods  in  controvei*sy  is  to  be  treated  as  a  sale,  it  cannot 
have  force  as  against  the  respondent  as  a  representative  of 
the  creditors  of  such  person.  There  was  no  bill  of  sale  ex- 
ecuted between  the  parties,  nor  was  there  any  sufficient 
delivery  by  the  seller  to  the  purchaser. 
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Appellant  contends,  however,  that  the  transaction  should 
not  be  treated  as  a  sale,  but  rather  as  a  rescission  of  the 
contract  of  sale  originally  made  by  the  appellant.  In  our 
opinion  this  position  is  not  tenable.  The  contract  of  pur- 
chase had  been  entirely  completed  by  an  absolute  deliver}'' 
of  the  goods,  and  the  title  thereto  had  vested  in  the  pur- 
chaser. Such  being  the  case,  his  title  could  only  be  di- 
vested as  to  creditors  and  bona  fide  purchasers  by  the  same 
formalities  as  were  necessary  to  constitute  an  original  sale. 
Besides,  it  appears  reasonably  certain  from  the  record  that 
the  entire  contract  under  which  the  goods  had  been  orig- 
inally bought  could  not  be  rescinded  for  the  reason  that 
some  of  such  goods  had  been  disposed  of  by  the  purchaser. 
There  could,  therefore,  be  no  rescission  unless  the  original 
transaction  could  be  divided  into  as  many  separate  con- 
tracts of  purchase  as  there  were  articles  purchased.  This 
could  not  be  done,  as  it  is  evident  that  a  single  contract  of 
purchase  covered  all  the  goods  embraced  in  an  entire  bill. 
And  it  could  not  be  rescinded  unless  all  of  such  goods 
were  so  situated  that  they  could  be  returned  to  the  seller 
in  consideration  of  his  release  of  the  purchaser  from  the 
payment  of  the  purchase  price  thereof. 

As  we  gather  the  facts  from  the  record  in  this  case,  a 
certain  portion  of  the  goods  billed  by  the  appellant  to  the 
purchaser  had  been  sold  by  him,  and  the  attempt  to  rescind 
only  went  to  those  remaining  on  hand.  When  we  consider 
these  facts,  in  connection  with  all  the  other  circumstances 
surrounding  the  transaction,  it  seems  clear  to  us  that  it 
was  not  a  rescission  of  the  former  contract,  but  was,  in 
fact,  a  re-sale  of  the  goods  to  the  original  owner  thereof. 
This  re-sale  might  have  been  good  as  between  the  parties, 
but  cannot  have  force  so  far  as  creditors  are  conceraed. 
This  was  the  view  taken  by  the  court  below,  and  its  judg- 
ment must  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Axdeks  and  Stiles,  JJ., 
concur. 
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^J®  [No.  868.    Decided  Jnly  11, 1898.] 

J,  M.  Nichols  and  L.  E.  Handle y,  Appellants^  v.  Al- 
bert Oppermann  et  aZ.^  Respondents. 

CONTRACT  FOR  CONVEYANCE  OF  LANDS— PAROL  EVIDENCE. 

Parol  evidence  is  not  admissible  to  show  the  terms  and  condi- 
tions upon  which  deeds  for  the  exchange  of  lands  had  been  left  with 
a  third  person,  when  such  deeds  had  not  been  delivered  in  escrow, 
and  there  was  no  written  contract  for  the  conveyance  of  the  lands. 
(HoYT,  J.,  dissents.) 

Appeal  from  Superior  Courts  Pierce  County, 

Taylor  dh  McKay^  for  appellants. 

Doolittle  i&  Fogg^  and  John  P.  Cass^  for  respondents. 

The  opinion. of  the  court  was  delivered  by 

Scott,  J. — Plaintiffs  allege  that  they  had  entered  into 
an  agreement  with  certain  of  the  defendants  for  an  exchange 
of  lands,  and  they  brought  this  action  to  enforce  a  specific 
performance.  Judgment  was  rendered  for  the  defendants, 
and  the  plaintiffs  appealed.  Deeds  had  been  prepared  and 
signed  by  the  respective  parties,  and  deposited  with  John 
P.  Cass,  one  of  the  defendants,  who  was  the  general  legal 
adviser  and  attorney  for  the  others.  The  complaint  did 
not  allege  whether  the  contract  was  in  writing  or  by  parol. 
The  answer  of  the  defendants  denied  the  allegations  of  the 
complaint,  and  by  way  of  aflSrmative  defense  the  answer 
of  some  of  the  defendants  admitted  that  there  had  been 
negotiations  between  them  and  the  plaintiffs  looking  to  an 
exchange  of  lands,  but  denied  that  they  had  ever  agreeil 
upon  the  terms  thereof.  It  was  claimed  that  the  deeds 
had  been  prepared  as  a  matter  of  convenience  and  to  avoid 
unnecessary  delay  in  case  said  defendants  should  agree  to 
such  exchange  after  an  inspection  of  the  lands  to  be  con- 
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veyed  to  them  by  the  plaintiffs.  There  were  other  condi- 
tions also  connected  with  said  negotiations,  which  it  will  be 
unnecessary  to  notice. 

Appellants  complain  of  certain  ralings  of  the  court  pre- 
venting them  from  offering  testimony  to  show  the  various 
talks  and  conversations  of  the  parties  prior  to,  but  leading 
up  to,  the  signing  and  deposit  of  the  deeds.  The  general 
proposition  is  admitted  that  an  oral  conti*act  to  convey 
real  estate  cannot  be  enforced,  but  it  is  claimed  by  appel- 
lants that  in  this  instance  the  defendants  waived  the  point 
that  the  contract  was  not  in  writing  by  virtue  of  their 
pleadings.  We  are  unable  to  agree  with  appellants'  con- 
tention in  this  regard.  The  contract  alleged  was  squarely 
denied  in  the  answers,  and  in  the  affirmative  matter  set  up 
it  was  not  admitted  that  any  contract  had  been  made. 

It  is  further  contended  by  the  appellants  that  the  deeds 
were  left  with  said  John  P.  Cass  to  be  delivered  to  the  ap- 
pellants upon  the  satisfaction  of  a  mortgage  by  them  upon 
the  land  to  be  conveyed  to  defendants,  and  that  'as  the 
deeds  were  signed  and  deposited  with  a  third  person,  parol 
proof  might  be  made  of  the  contract  otherwise.  The  con- 
dition upon  which  a  deed  is  delivered  in  escrow  may  rest 
in  and  be  proved  by  parol.  This  is  as  far  as  the  rule  ex- 
tends,  and  it  presupposes  a  valid  contract  to  convey. 

Our  statute,  §  1422,  Gen.  Stat.,  i-eads: 

"All  conveyances  of  real  estate,  or  of  any  interest 
therein,  and  all  contracts  creating  or  evidencing  any  en- 
cumbrance upon  real  estate,  shall  be  by  deed." 

To  constitute  a  deed  there  must  be  a  delivery  to  the 
grantee  personally  or  to  some  third  person  for  him.  A 
deposit  of  a  deed  with  a  third  person  to  be  delivered  to  the 
grantee  upon  the  happening  of  some  future  certain  event 
has  been  held  sufficient  to  constitute  the  deed  an  escrow, 
and  control  of  it  in  such  a  case  has  passed  out  of  the 
grantor's  hands.     But  where  the  happening  of  the  event 
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is  uncertain  or  whei'e  the  grantor  retains  or  reserves  con- 
trol over  the  instrument,  it  is  not  an  escrow.  Xor  is  such 
an  undelivered  deed  evidence  of  a  valid  contract  to  convej^ 
for  it  is  essential  that  the  writing  required  by  the  statute 
be  delivered.  Where  there  exists  a  previous  valid  contract 
to  convey,  the  conditions  upon  which  the  deed  is  deposited 
may  rest  in  and  be  proved  by  parol. 

In  the  case  of  Thayer  v,  Luce^  22  Ohio  St.  62,  where  the 
deed  was  retained  by  the  grantor,  the  terms  upon  which  it 
was  to  be  delivered  were  evidenced  by  a  contract  in  writ- 
ing which  was  delivered,  which,  however,  was  not  full  and 
explicit,  and  the  deed  was  resorted  to  for  the  purpose  of 
aiding  it. 

In  the  case  at  bar  there  was  no  written  contract  to  con- 
vey the  lands,  nor  had  possession  thereof  been  transferred 
so  as  to  constitute  a  part  performance  of  a  parol  contract 
to  render  it  valid.  Even  if  a  case  could  be  found  sustain- 
ing the  plaintiff's  contention  here  —  which  we  very  much 
doubt — it  is  evident  that  the  overwhelming  weight  of  au- 
thority is  against  it,  and  the  evidence  offered  of  the  various 
talks  between  the  parties  to  prove  the  contract  alleged  was 
incompetent  for  such  purpose,  and  was  properly  excluded. 
Bonham  v.  Craig^  80  N.  C.  224;  CainpbeLl  v.  Thamas^  42 
Wis.  437;  Popp  v.  Swanke,  68  Wis.  364  (21  N.  W.  Rep. 
916);  Fitch  v.  Bunch,  30  Cal.  209;  Wier  v.  Batdorf,  24 
Neb.  83  (38  N.  W.  Rep.  22). 

Judgment  affirmed. 

Dunbar,  C.  J. ,  and  Anders  and  Stiles,  JJ.  ,  concur. 

HoYT,  J.  —  I  dissent.  I  think  the  negotiations  between 
the  parties  should  have  been  allowed  to  be  shown  as  tend- 
ing to  explain  the  conditions  upon  which  the  deeds  were 
to  be  delivered. 
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July,  1898.]  Opiaion  of  the  Court— Scott,  J. 


[Xo.  896.    Decided  July  11, 1898.] 

Edward  Wells  et  al.y  Respondents^  v.  The  Columbia 
National  Bank  of  New  Whatcom,  Appdlaatt. 

ATTACHMENT  — LABOR   CL^IM   NOTICES  —  EFFECT   OF   DISMISSAL   OF 

ACTION. 

Where  an  action  of  attachment  has  been  commenced  and  certain 
property  levied  upon,  but  before  judgment  the  action  has  been  dis- 
missed by  the  plaintiff,  and  a  chattel  mortgage  on  the  same  prop- 
erty taken  from  defendant  by  plaintiff  and  subsequently  foreclosed, 
the  fact  that  certain  parties  served  labor  claim  notices,  under  §  8124, 
Gen.  Stat.,  in  the  original  action,  will  not  give  them  a  cause  of  ac- 
tion against  the  mortgagee. 

Appeal  from  Superior  Courts  Wliatcom  County, 

Black  &  Leamning^  for  appellant. 
/.  N,  MoACfvodl^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Appellant  commenced  a  suit  against  one 
Foster  and  caused  a  writ  of  attachment  to  be  issued  therein 
against  his  property,  under  which  the  sheriff  seized  certain 
of  his  chattels.  The  respondents  here  then  served  labor 
claim  notices  under  §  8124,  Gren.  Stat.  Subsequently,  and 
before  judgment,  appellant  dismissed  said  action,  and  the 
property  attached  was  released  by  the  sheriff  and  delivered 
to  Foster.  Whereupon  Foster  executed  a  chattel  mort- 
gage upon  said  property  to  appellant.  The  mortgage  was 
subsequently  foreclosed  and  the  proceeds  arising  from  the 
sale  of  the  property  were  applied  upon  the  mortgage  debt, 
but  were  insufficient  to  satisfy  it.  Respondents  brought 
this  action  against  appellant  to  recover  the  amount  of  their 
several  labor  claims,  and  obtaining  judgment  therefor  an 
appeal  was  taken. 

In  our  opinion  there  was  no  foundation  for  such  an  ac- 
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tion.  The  service  of  the  notice  provided  for  by  the  stat- 
ute aforesaid  does  not  create  a  lien  upon  the  property  nor 
make  the  plaintiff  in  the  action  responsible  for  the  amount 
of  such  labor  claims.  Said  statute  provides  that  such 
claims  shall  be  first  paid  out  of  the  proceeds  of  the  prop- 
erty when  sold.  No  obligation  rests  upon  the  plaintiff  in 
such  action  to  prosecute  the  same  to  a  judgment  and  a 
sale  of  the  property  seized,  even  though  the  result  of  a  fail- 
ure to  do  so  may  be  to  prevent  the  claimants  under  the 
notices  from  collecting  their  claims  therein.  The  statute 
seems  to  be  inefficient  and  defective  for  the  purpose  of  cre- 
ating and  preserving  a  lien  unless  the  property  is  actually 
sold.  However,  as  to  whether  the  court  could  upon  an 
application  therefor  have  taken  any  steps  to  preserve  and 
enforce  such  claims  in  said  original  suit,  we  are  not  called 
upon  to  decide,  for  it  was  not  asked  to  take  any.  This 
case  is  brought  upon  the  theory  that  it  was  incumbent  on 
the  plaintiff  to  proceed  with  such  suit  after  the  service  of 
the  notices,  which  is  not  well  founded.  No  fraud  is 
charged  against  appellant  in  any  way,  but  a  legal  liability 
is  urged  as  resting  upon  it  to  pay  such  labor  claims  under 
the  facts  stated. 
Reversed. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 
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May,  1898.]      Opinion  of  the  Court — Dunbar,  C.  J. 


[No.  808.    Decided  May  24, 1893.] 

Stephen  Reidt,  Respondent,  v.  The  Spokane  Falls  &  Northern 

Railway  Company,  Appellant. 

[No.  807.    Decided  May  24, 1898.] 

Jacob  Fleutsch,  Respondent,  v.  The  Spokane  Falls  &  North- 
ern Railway  Company,  Appellant. 

Appeals  fro^n  Superior  Court,  Spokane  County. 

McBride  &  Allen,  lor  appellant. 
Ridpath  &  Marshall,  for  respondent. 

Per  Curiam. — The  facts  in  these  two  cases  being  nearly  the  same 
as  those  in  the  case  of  Enoch  v.  Spokane  Falls,  etc.,  Ry.  Co.,  ante,  p. 
398,  and  the  legal  questions  involved  being  identical,  it  was  stipu- 
lated by  counsel  for  the  respective  parties  that  the  three  causes 
should  be  heard  together,  and  that  the  disposition  of  the  cases 
should  be  governed  by  the  decision  in  that  case,  in  which  alone 
briefs  were  filed.         • 

For  the  reasons  given  in  the  opinion  filed  in  that  case,  the  judg- 
ment of  the  tower  court  in  each  of  these  cases  is  affirmed. 


[No.  929.    Decided  May  25, 1898.] 

State  of  Washington,  Respondent,  v.  James  D.  Minkler,  U.  A. 

GiLE,  et  al..  Appellants. 

Appeal  from  Superior  Court,  Leu*is  County. 
Opinion  on  application  for  reduction  of  bail  of  U.  A.  Gile. 

Swasey  &  Lemley,  and  0.  V.  Linn,  for  appellants. 
A.  E.  Rice,  for  respondent. 

Dunbar,  C.  J. —  Defendant  U.  A.  Gile  was  found  guilty  of  man- 
slaughter, and  his  appeal  bond  was  fixed  by  the  trial  court  in  the 
sum  of  six  thousand  dollars.  This  amount  he  claims  is  excessive 
and  unjust,  and  moves  this  court  to  reduce  the  same.  Counsel  for 
defendant  have  not  cited  the  court  to  any  law  empowering  this 
court  in  a  proceeding  of  this  kind  to  exercise  the  power  of  reducing 
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the  amount  fixed  by  the  trial  court.  Hence,  without  further  inves- 
tigation, we  assume  that  no  such  authority  exists  under  the  law, 
and  the  motion  is  therefore  denied. 

Stiles,  Scott,  Hoyt  and  Andebs,  JJ..  concur. 


[No.  689.    Filed  November  6, 1898.] 

Huttig  Brothers  Mfg.  Co.  et  al.,  v.  Denny  Hotel  Co.  et  ai. 

Dissenting  Opinion. 

( For  opinion  of  court  see  anie,  p.  122.) 

Dunbar,  C.J. — I  dissent.  I  think  the  only  theory  upon  which 
the  constitutionality  of  the  lien  law  can  be  sustained  is  the  theory 
of  the  benefit  to  the  property  upon  which  the  work  is  done  or  ma- 
terial furnished;  and  this  material  never  having  been  put  into  the 
building,  the  building  should  not  respond  to  a  lien  for  its  value.  It 
makes  no  difference  to  my  mind  why  the  material  was  not  used  in 
the  house;  whether  on  account  of  the  contractor  having  suspended 
work  or  for  any  other  reason.  The  fact  is  it  was  not  used,  and 
this  is  the  fact  in  which  the  owner  is  interested. 

I  think  in  all  things  the  judgment  should  be  afiirmed. 


INDEX. 

ACTION. 

Suit  in  Equity  Changed  to  Action  at  Law.  Although  an  ac- 
tion may  be  commenced  as  an  equitable  one,  yet,  where 
there  is  nothing  to  give  a  court  of  equity  jurisdiction 
thereof,  the  court  has  authority  to  permit  it  to  be  tried  as 
an  action  at  law,  if  the  defendant  is  not  thereby  prevented 
from  having  a  fair  trial. —  Surberv.  Kittenger 240 

ALTERATION  OF  INSTRUMENTS. 

1.  Without  Fraudulent  Intent — Effect,  The  alteration  of  the 
time  of  payment  of  a  promissory  note  after  its  execution, 
when  there  is  no  proof  of  fraud  on  the  part  of  the  payee  or 
holder,  will  not  prevent  a  recovery  thereon  after  its  ma- 
turity according  to  its  original  tenor. —  Wolferman  v.  Bell...    84 

2.  Action  on  Altered  Note —  Presumption.  Although  a  promis- 
sory note  may  show  upon  its  face  that  it  has  been  changed 
after  it  was  originally  written,  yet,  in  a  suit  thereon,  it  may 
be  offered  in  evidence,  as  the  presumption  is  that  the  note 
was  in  the  same  condition  when  signed  as  when  offered 

in  evidence. — Yakima  National  Bank  v.  Knipe 348 

3.  Negotiable  Instruments  —  Spoliation  A  material  alteration 
will  not  invalidate  a  written  instrument  when  made  by  a 
stranger  to  the  contract. —  Murray  v.  Peterson 418 

4.  Same  —  Pleading.  Where  a  promissory  note  has  been 
changed  by  altering  the  provision  for  attorney's  fee  from  5 
to  15  per  cent.,  and  a  complaint  is  founded  upon  the  note 
as  originally  executed,  to  which  defendants  answer,  alleg- 
ing the  change  made  in  the  note  without  their  knowledge 
or  consent,  a  reply  which  admits  the  change  as  alleged,  but 
avers  that  the  note^  was  not  changed  by  plaintiff  or  by  his 
authority,  and  that  said  alteration  was  made  without  his 
authority,  knowledge  or  consent,  is  equivalent  to  pleading 
spoliation  of  the  instrument  by  a  stranger. —  Id 418 

APPEAL. 

1.  Statement  of  Facts — Garnishment  —  Necessity  for  Shounng 
Jurisdictional  Matters.    On  appeal  from  a  judgment  against 
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a  garnishee  in  such  proceedings,  the  fact  that  execution  was 
issued  against  the  principal  debtor  should  appear  in  the 
statement  of  facts,  as  it  is  a  jurisdictional  matter  that  the 
garnishee  has  no  right  to  waive. — Timm  v.  Slegman 13 

2.  Notice — Time  of  Giving.  Notice  of  appeal  given  before  final 
judgment  has  been  entered  against  all  of  the  defendants  ap- 
pearing in  an  action  is  ineffectual. — Dwyer  v.  SchJumpf. 25 

3.  Facts  Not  Shown  in  Record  —  Presumption.  The  refusal  of 
the  court  to  grant  a  motion  for  a  default  for  failure  to  an- 
swer within  the  prescribed  time  will  be  presumed  to  have 
been  based  upon  a  showing  of  good  and  sufficient  cause 
therefor,  in  the  absence  of  any  showing  to  the  contrary  in 
the  statement  of  facts. — Mason  v.  McLean 31 

4.  Same.  In  the  absence  of  any  showing  or  allegation  in  the 
statement  of  facts  that  the  appointment  of  a  guardian  ad 
litem  for  certain  children  was  made  without  any  application 
therefor  on  their  part,  it  will  be  presumed  that  the  appoint- 
ment was  regularly  made. — Id 31 

5.  When  Statement  of  Facts  Unnecessary.  A  statement  of  facts 
is  not  required  on  appeal  in  an  equity  cause  where  the  whole 
case  has  been  determined  upon  the  pleadings. —  EuHngv. 
Van  Wagencn  39 

6 .  When  Appeal  Bond  Uimecessary .  Where  bo  nd  for  stay  of  pro  - 
ceedings  has  been  given  it  covers  the  costs  on  appeal,  and 

no  further  bond  for  such  costs  is  necessary. — Id 39 

7.  Weight  of  Teslimo7iy.  Where  the  testimony  in  a  damage 
case  is  voluminous  and  conflicting,  the  verdict  of  the  jury 
will  not  be  disturbed  on  appeal,  especially  when  the  jury 
has  examined  the  premises  and  property  alleged  to  be  dam- 
aged.—SeaW/c  Gas.  etc.,  Co.  v.  Seattle 101 

8.  Time  of  Filing  Statement.  The  time  within  which  a  state- 
ment of  facts  should  be  filed  on  appeal  begins  to  run  from 
the  date  of  the  judgment  on  a  verdict  for  the  defendant, 
and  not  from  the  date  of  the  verdict. — Wadhams  r.  Page  ...  108 

9.  Irregular  Judgment  —  Remedy  Other  Than  Appeal.  Where 
judgment  has  been  irregularly  entered  against  a  defendant 
by  default,  he  should  seek  a  remedy  by  motion  in  the  court 
below  to  set  aside  such  judgment  before  appealing  to  the 
supreme  court. — Belles  v.  Carroll 131 

10.  Notice — Time  of  Filing  After  Service.  Appellant  has  no 
right  to  retain  a  notice  of  appeal  after  service  upon  re- 
spondent beyond  a  reasonable  time,  and  a  retention  of  the 
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notice  for  a  period  of  two  months  withoat  filing  will  justify 
the  dismissal  of  the  appeal  upon  motion  by  the  respondent, 
based  upon  a  short  record. — In  re  Eyres'  Estate 132 

11.  Costs — Expense  of  Bri^.  The  cost  of  that  portion  of  a 
brief  which  is  devoted  exclusively  to  a  recital  of  the  testi- 
mony given  on  the  trial  of  a  cause,  cannot  be  recovered  by 
the  successful  party  as  among  the  costs  of  appeal. — Belling- 
ham  Bay  Land  Co.  v.  Dibble 165 

12.  Jtirisdictional  Amount.  An  appeal  will  not  lie  from  a  judg- 
ment where  the  original  amount  in  controversy  is  less  than 
$200,  and  does  not  involve  the  legality  of  a  tax,  impost, 
assessment,  toll,  municipal  fine,  or  the  validity  of  a  statute, 
although  the  action  may  be  for  the  recovery  of  a  portion 
of  a  stipulated  price  under  a  contract  which,  in  the  aggre- 
gate, exceeds  $200  in  amount. —  Lotz  v.  Mason  Co 166 

13.  Settlement  of  Statement  Before  Judgment — Blffeqt.  Where 
the  transcript  on  appeal  in  an  equity  cause  shows  that  the 
statement  of  facts  was  settled  before  the  rendition  of  judg- 
ment, a  motion  to  strike  the  statement  will  be  granted,  on 
the  ground  that  thei^e  is  no  afiirmative  showing  that  all  the 
facts  necessary  to  the  complete  determination  of  the  cause 
are  before  the  supreme  court. —  Bartlettv.  Beickenecker 168 

14.  Objections  Not  Baised  Below.  The  fact  that  a  petition  to  va- 
cate a  judgment  had  been  filed  in  a  cause  subsequent  to 
the  denial  of  a  motion  to  vacate  the  judgment  on  the  same 
grounds,  cannot  be  urged  for  the  first  time  on  appeal. — 
Bast  V.  Eysom • 170 

15.  Same.  The  fact  that  the  testimony  upon  which  the  argu- 
ment of  counsel  was  based  was  incompetent  cannot  be 
raised  for  the  first  time  in  the  supreme  court,  but  the  testi- 
mony should  have  been  objected  to  when  ofifered. —  Sears 

V.  Seattle,  etc.,  St.  By.  Co 227 

\^.  Appealable  Order — Order  Vacating  Judgment.  An  order 
setting  aside  a  judgment  is  not  a  final  order  from  which  an 
appeal  will  lie. — Greene  v.  Williams 260 

17.  Failure  to  File  Transcript  —  Negligence  of  Clerk  The  omis- 
sion of  the  clerk  to  send  up  the  statement  of  facts  with  the 
transcript  of  the  record  is  not  ground  for  dismissal  of  the 
appeal,  where  the  mistake  is  corrected  as  soon  as  discov- 
ered.—^'ox  V.  Utter 299 

18.  Appealable  Order — Appointment  of  Assignee  by  Court — Man- 
damus.   An  appeal  will  not  lie  from  an  order  of  the  su- 
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perior  court  appointing  an  assignee  in  place  of  the  one  ap- 
pointed by  the  assignor  in  his  deed  of  assign  men  t  for  the 
benefit  of  creditors;  and,  under  such  circumstances,  the 
superior  court  cannot  be  compelled  by  mandamus  to  fix 
the  amount  of  the  supersedeas  bond  for  an  appeal  from  such 
order. —  Sta^,  exrel.  Votaw,  v.  Parker 411 

1 9 .  Settlement  of  Statement  — Disqualification  of  Judge .  Where 
the  judge  of  the  superior  court  who  tried  a  case  has  ceased 
to  hold  office,  an  appellant  should  give  notice  of  the  settle- 
ment of  a  statement  of  facts  before  the  superior  court  of  the 
county  in  which  the  case  was  tried,  and  if,  when  the  matter 
comes  on  to  be  heard,  it  is  ascertained  that  the  judge  of  said 
court  is  disqualified  from  acting  in  the  matter,  it  should  be 
continued  until  a  judge  qualified  to  act  is  present. — WaU 

V.  O'Brien 415 

20.  Dismissal  qf  Action  by  Suprenie  Court.  Where,  under  all 
the  evidence,  it  appears  that  the  defendant  was  entitled  to 
have  the  jury  instructed  to  find  a  verdict  in  his  favor,  the  su- 
preme court  will,  on  reversal  of  the  judgment  on  appeal, 
direct  a  dismissal  of  the  action. — Bemhard  v.  Reeves 424 

21.  Question  Not  Baised  Below.  The  fact  that  such  order  oper- 
ated as  an  assignment  of  the  account  cannot  be  raised  for 
the  first  time  on  appeal. — Patchen  v.  Parke  &  Lacy  Machin- 
ery Co ^ 486 

22.  Weight  of  Testimony.  Where  there  is  evidence  in  an  action 
tending  to  support  the  issues  made,  the  supreme  court  will 
not  pass  upon  the  weight  of  the  testimony. — Booth  v.  Co- 
lumbia, etc.,  R.  E.  Co. 531 

28.  Omission  of  Judge  to  Sign  Bill  of  Exceptions  ^W  hen  Appel- 
lant Not  Prejudiced.  Where  an  appellant  has  filed  his  bill  of 
exceptions  with  the  judge  and  served  the  respondent  with  a 
copy  within  the  prescribed  time,  to  which  the  respondent 
has  filed  objections  and  suggested  certain  amendments,  the 
fact  that  the  judge  does  not  settle  and  sign  the  bill  at  the 
designated  time,  but  subsequently,  after  a  considerable 
length  of  absence  from  the  state,  settles  and  signs  the  bill 
of  exceptions  without  notice  to  the  respondent,  but  em- 
bodying the  amendments  proposed  by  the  latter,  is  not  suf- 
ficient ground  for  striking  the  bill  from  the  transcript. — 
State  V.Payne 563 

See  Insanity,  2;  Judgment.  8,  5,  6,  8;  Prohibition. 


INDEX— Vol.  6.                                 629 
f 

ARSON. 

1 .  Cftaracter  of  Premises — Description  in  InformcUion .  A  n  i  n  - 
formation  which  charges  defendant  with  the  crime  of  arson 
in  setting  tire  to  "  a  two-story  wooden  storehouse  building," 
is  sufficiently  definite  in  description,  although  the  lower 
story  only  of  the  building  was  used  as  a  storehouse,  and  the 
upper  story  as  a  lodging  hojise. —  State  v.  Biles 186 

3.  Ownership  and  Possession  of  Premises.  Where  the  actual 
or  constructive  possession  of  a  building  is  in  a  person  who 
is  alleged  in  an  information  for  arson  to  be  the  owner,  it  is 
no  variance  if  it  be  proved  on  the  trial  that  he  was  in 
such  possession  at  the  time  of  the  offense,  although  the 
actual  ownership  may  be  shown  to  be  in  another. —  Id 186 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

Assignment  by  Operation  of  Law.  The  fact  that  a  debtor  in 
failing  circumstances  disposes  of  his  entire  property  to  one 
creditor  does  not  work  an  assignment  thereof,  by  operation 
of  law,  for  the  benefit  of  creditors. — Furth  v.  Snell 542 

See  Appeal,  18;  Fraudulent  Conveyances,  9,  10; 
Insolvency. 

ASSUMPSIT. 

Money  Had  and  Received  —  Breach  of  Contract.  An  action  for 
money  had  and  received  cannot  be  maintained  ior  the 
breach  of  a  contract,  although  such  contract  was  invalid 
for  the  reason  that  it  was  a  lease  of  community  lands  exe- 
cuted by  the  husband  alone. —  Dietz  v.  Winehill 109 

ATTACHMENT. 

1.  Wrongful  Levy  —  Action  on  Bond.  In  an  action  upon  a 
bond  for  wrongful  attachment  of  property  of  the  obligees, 
recovery  may  be  had  in  one  suit  for  damages  to  both  the 
joint  and  individual  property  of  the  obligees. —  Sloan  v. 
Langert 26 

2.  Same — Exemplary  Damages.  Under  §295,  Code  Proc, 
exemplary  damages  may  be  recovered  for  malicious  at- 
tachment.    (Spokane  Truck  &  Dray  Co.  v.  Hoefer,  2  Wash. 

45,  distinguished.)  — /rf 26 

3.  Same — Evidence  —  JRthutting  Presumption  of  Malice.  In 
order  to  rebut  the  presumption  of  malice  in  suing  out  a 
wrongful  attachment,  the  defendant  may  testify  that  he 
believed  the  matters  stated  in  the  attachment  affidavit  to  be 
true  at  the  time  of  the  issuance  of  the  writ;  and  that  he  laid 


630  INDEX— Vol.  6. 


AITACHMENT  —  Continued. 

the  matter  fully  before  his  counsel  and  acted  upon  the  lat- 
ter's  advice. —  Id 26 

4.  Same  —  Eddence.  The  fact  that  an  attachment  was  dis- 
solved is  xn^reiy  prijtiajacie  evidence  that  lb  was  rightfully 
dissolved,  and  does  not  preclude  an  investigation  of  that 
question  in  an  action  on  the  b^nd. — Id 26 

5.  Refusal  to  Dissolve  Attachment  —  Harmless  Error.  Error  of 
the  court  in  overruling  a  motion  to  dissolve  an  attachment, 
and  in  continuing  by  judgment  the  lien  upon  the  goods 
attached,  is  harmless  where  the  judgment  in  the  main  ac- 
tion is  conceded  to  be  right,  and  the  goods  attached  would 
have  been  subject  to  execution  upon  such  judgment. — Tur- 
pin  V.  Whitney 61 

6.  Action  on  Bond — Liability  of  Sureties — Necessity  of  Prior 
Danand  on  Prijicipal.  Sureties  upon  an  attachment  bond 
may  be  liable  for  damages,  without  prior  demand  upon  the 
principal,  or  suit  against  him  to  adjudicate  the  damages.— 
Seattle  Crockery  Co.  v.  Haley 302 

1.  Same — Ueasonable  Cause  —  Damages,  In  order  for  the 
sureties  upon  an  attachment  bond  to  avoid  liability  for 
actual  damages,  reasonable  cause  for  the  attachment  must 
exist  as  a  fact;  credible  information  of  facts  sufficient  to 
warrant  a  belief  in  the  existence  of  reasonable  cause  tends 
merely  to  disprove  malice  and  thereby  relieve  from  exem- 
plary damages. —  Id 302 

8.  Same.  In  an  action  upon  au  attachment  bond  for  damages 
for  wrongful  levy  the  plaintiff  may  show  w^ant  of  reasonable 
cause  for  the  levy  by  proof  as  to  the  conduct  of  his  affairs 
and  the  good  faith  of  his  transactions. —  hi 302 

1).  Same — Liability  of  Principal  for  his  Agent's  Malice.  Lia- 
bility upon  a  bond  for  malicious  attachment  accrues,  if  the 
agent  whose  direct  act  caused  it  to  be  issued  was  actuated 
by  malicious  motives,  although  without  the  knowledge  of 
the  principal,  unless  it  is  shown  that  the  agent  had  no  au- 
thority to  attach,  and  that  his  act  in  doing  so  was  affirma- 
tively repudiated  as  soon  as  known  by  his  principal. —  Id  . .  302 

10.  Same — Damages —  Injury  to  Commercial  Credit.  In  an  ac- 
tion for  damages  for  malicious  attachment,  injury  to  com- 
mercial credit  is  not  an  element  of  damages. —  Id 802 

1 1 .  Labor  Claim  Notices  —  E[ffect  of  Dismissal  of  Attachment. 
Where  an  action  of  attachment  has  been  commenced  and 
certain   property  levied  upon,   but  before  judgment  the 
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action  has  been  diswissed  by  the  plaintifT.  and  a  chattel 
mortgage  on  the  sanac  property  taken  from  defendant  by 
plaintiff  and  subsequently  foreclosed,  the  fact  that  certain 
parties  served  labor  claim  notices,  under  §8124,  Gen.  Stat., 
in  the  original  action,  will  not  give  them  a  cause  of  actioa 
against  the  mortgagee. —  Wells  v.  Columbia  National  Bank      621 

See  Chattel  Mortgages,  5;  Courts.  2;  Exemptions. 

BANKS  AND  BANKING. 

1.  Taxation — National  Bank  Shares.  The  assessment  of  the 
capital  stock  of  a  national  bank,  made  to  the  bank  in  solido, 

is  valid. — First  National  Bank  v.  Chehalis  Co 64 

2.  Same — Injunction.  The  collection  of  the  tax  assessed  jnpon 
the  capital  stock  of  a  national  bank  will  not  be  enjoined 
on  the  ground  that  the  moneyed  capital  of  such  institutions 
is  unjustly  discriminated  against,  when  the  complaint  does 
not  show  that,  either  by  reason  of  the  law  or  through  the 
action  of  the  assessors,  some  considerable  moneyed  capi- 
tal, which  is  employed  by  individuals  in  the  business  of 
making  profit  by  the  use  of  their  moneyed  capital  as  money, 
is  permitted  to  escape  taxation.  The  non-taxation  of 
"credits"  is  not  ground  for  such  injunction. — Id 64 

3.  Discounting  Promissory  Note  —  Notice  of  Fraud.  A  remark 
by  the  maker  of  a  promissory  note  to  the  president  of  a 
bank  that  the  note  was  procured  by  fraud  and  that  he 
would  not  pay  it,  does  not  bind  such  bank,  although  it  sub- 

•  sequently  discounts  the  note,  when  such  communication 
was  not  made  to  the  president  in  his  official  capacity,  and 
was  not  made  at  the  bank  nor  with  reference  to  the  bank's 
business. —  Washington  National  Bank  v.  Pierce 491 

4.  Same — Evidence  of  Custom.  In  an  action  by  a  bank  upon 
a  promissory  note  payable  one  year  after  date,  and  which 
had  been  discounted  by  the  bank  a  month  before  maturity, 
it  is  not  en'or  for  the  court  to  sustain  an  objection  to  the 
question,  "Is  it  customary  in  that  business  to  discount 
paper  that  has  run  nearly  the  entire  time,  long  time  paper 
like  this,  without  some  inquiry?" — Id 491 

See  Interest. 

BONDS. 

Action  on  Bond  —  Pleading.  In  an  action  against  the  sureties 
upon  an  attachment  bond,  the  complaint  does  not  state 
facts  sufficient  when  it  alleges  the  execution  of  the  bond 
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by  the  principals,  without  alleging  that  the  sureties  joined 
in  its  execution,  although  it  may  set  out  a  copy  thereof  in 
the  complaint,  to  which  the  names  of  the  sureties  are  ap- 
pended.— Seattle  Crockery  Co.  v.  Haley 302 

BOUNDARIES. 

Location  of  Liiie  Between  Quarter  Sections.  The  patentee 
from  the  government,  of  the  northeast  quarter  of  a  certain 
section,  which  was  described  as  containing  160  acres  of  land, 
made  convej^ances  thereof  as  follows:  To  one  grantee,  a 
tract  commencing  20  rods  south  of  the  northeast  corner  of 
the  northwest  quarter  of  the  northeast  quarter  of  said  sec- 
tion, thence  8  rods  west,  thence  30  rods  south,  thence  8  rods 
east,  thence  20  rods  north  to  the  beginning;  to  another 
grantee,  a  tract  commencing  at  the  northwest  corner  of 
the  northeast  quarter  of  the  northeast  quarter  of  said  sec- 
tion, thence  south  40  rods,  thence  east  20  rods,  thence  north 
40  rods,  thence  west  20  rods  to  the  beginning.  Both 
grantees  claimed  a  strip  of  land  averaging  eighteen  feet  in 
width.  In  an  action  by  one  for  possession  of  said  strip  of 
land  it  was  shown  that  none  of  the  lines  of  said  quarter 
section  were  one-half  mile  in  length.  Held,  That  the  start- 
ing point  for  the  survey  of  the  two  tracts  in  controversy 
should  be  the  exact  middle  of  the  line  between  the  north- 
east corner  of  the  section  and  the  half-mile  post  set  by  the 
government  surveyors,  and  that  a  line  run  south  from 
that  point  would  establish  the  boundary  between  the  two 
tracts. —  Pnckscher  v.  Fuller 534 

BURGLARY. 

1.  Sufficiency  of  Information — Description  of  Premises.  An 
information  for  grand  larceny  which  charges  the  breaking 
and  entry  of  an  office,  is  sufficient  under  Penal  Code,  §46, 
without  also  charging  that  such  office  was  a  place  where 
goods,  merchandise  or  valuable  things  were  kept  for  sale 

or  deposit. —  State  v.  Sufferin... 107 

2.  Sa7ne — Inteiit.  An  information  sufficiently  alleges  burgla- 
rious entry  with  intent  to  commit  a  felony  when  it  charges 
intent  to  commit  grand  larceny,  followed  by  a  statement  of 
the  acts  intended,  which,  if  carried  into  effect,  would  have 
constituted  such  offense. — Id 107 

CARRIERS. 

1 .  Degree  of  Care  Necessary  in  Operating  Electric  Cars.  An 
instruction  is  not  erroneous  which  charges  a  jury  that  a  de- 
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fendant  is  bound  to  exercise  the  highest  degree  of  care, 
prudenc^  and  caution  in  the  running  and  operating  of  its 
cars  so  as  to  prevent  injury  to  its  passengers,  as  such  in- 
struction means  simply  the  highest  degree  of  practicable 
care  and  prudence  in  conducting  that  particular  business. 
Sears  v.  Sealtle,  etc.,  St.  By.  Co 227 

2.  Same — Control  of  Car — Negligence  of  Third  Parties.  Where 
a  motorman  operating  a  car  sees  that  the  driver  of  a  wagon 
in  front  of  him  on  the  track  does  not  look  back,  nor  pay 
any  attention  to  the  ringing  of  the  bell,  nor  increase  his 
rate  of  speed,  nor  attempt  to  leave  the  track,  it  is  the  duty 
of  the  motorman  to  bring  his  car  under  control,  and,  if 
necessary  to  avoid  a  collision,  to  stop  his  car;  and  the  neg- 
ligence of  the  driver  on  the  wagon,  in  contributing  to  the 
injury  received  by  a  passenger  on  the  car,  affords  no  de- 
fense to  the  carrier. — Id 227 

CERTIORARI. 

1.  Wfien  Lies — Granting  New  Trial.  Certiorari  will  not  lie 
to  review  the  action  of  the  superior  court  in  granting  a 
new  trial. — State,  ex  ret.  Tibbals,  v.  Superior  Court 201 

2.  Same — Amount  in  Controversy.  The  jurisdiction  of  the  su- 
preme court  to  inquire  into  the  proceedings  of  the  superior 
court  under  a  writ  of  certiorari,  is  not  dependent  upon  the 
amount  in  controversy;  but  Ihe  writ  will  lie  whenever 
judgment  is  rendered  by  the  superior  court  without  proper 
service  of  summons. — StcUe,  ex  rel.  Boyd,  v.  Superior  Court,  352 

8.  Quashing  Writ.  Although  a  writ  of  certiorari  has  been 
granted  in  favor  of  plaintiff,  it  may,  before  compliance  with 
its  directions,  be  quashed  on  motion  of  defendants  there- 
for.— Spooner  v.  Seattle •  370 

4.  Application  Sliould  be  Within  Heasonable  Time.    While  the 
statute  does  not  fix  the  time  within  which  a  writ  of  certi-    ■ 
orari  should  be  applied  for,  it  should  be  applied  for  within 

a  reasonable  time  aft^r  the  act  complained  of  has  been  done, 
and  two  years  is  not  a  reasonable  time. — Id 370 

5.  Beview  of  Street  Assessment  Proceedings.  Where  the  only 
method  prescribed  by  a  city  charter  for  the  collection  of  a 
street  assessment  is  by  foreclosure  in  a  court  of  record, 
certiorari  will  not  lie  for  the  purpose  of  reviewing  the  as- 
sessment proceedings. —  Id 870 

CHATTEL  MORTGAGES. 

1.  Levy  Upon  Mortgaged  Chattels — When  Mortgagee  Cannot 
Claim.    The  holder  of  a  chattel  mortgage,  who  has  not  re- 
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duced  the  property  to  his  possession,  cannot  maintain  a  pro- 
ceeding as  owner  to  recover  possession  thereof^  when  it 
has  been  levied  upon  as  the  property  of  another. —  Say- 
ward  V.  Nunan 87 

2.  Wfien  Instrument  Cayistriced  as  Chattel  Mortgage.  Where 
the  proof  creates  a  doubt  as  to  whether  an  instrunaent  ef- 
fects a  conditional  sale  of  property  or  is  a  chattel  mortgage 
thereof,  the  instrument  should  be  treated  as  a  chattel  mort- 
gage.—  Id 87 

3.  Sale  by  Holder  of  one  Note — Wfiat  Title  Passes.  Where  one 
chattel  mortgage  is  given  to  secure  three  promissory  notes 
to  difiFerent  parties,  and  the  holder  of  one  of  the  notes,  under 
the  power  of  sale  contained  in  the  mortgage,  has  the  entire 
property  sold  without  the  holders  of  the  other  notes  being 
made  parties  thereto,  the  entire  title  to  the  property  passes 
to  the  purchaser,  and  all  the  mortgagees  are  entitled  to 
share  ^0  rata  in  the  proceeds  of  the  sale. —  First  National 
Bank-  v.  Woolery...^ 215 

4.  Same  — Distribution  of  Proceeds.  The  fact  that  the  property 
was  purchased  at  the  foreclosure  sale  in  the  interest  of  the 
note  holders  who  had  no  part  in  instituting  the  proceeding, 
does  not  estop  them  from  maintaining  an  action  to  secure 
a  j9ro  rata  distribution  of  the  fund  arising  from  such  sale. — 

Id 215 

5.  Possession  of  Mortgagee — Attachment  by  Other  Credilors  — 
Priorities.  Where  a  chattel  mortgage  on  a  stock  of  goods 
is  given  to  a  bona  fide  creditor,  who  immediately  takes  pos- 
session, and,  placing  an  agent  in  charge  thereof,  proceeds 
to  the  county  seat  to  tile  the  mortgage  for  record,  the  levy  of 
an  attachment,  subsequent  to  the  execution  of  the  mort- 
gage, but  prior  to  its  tiling  for  record,  will  not  give  the  at- 
taching creditor  any  prior  rights,  although  he  may  have  had 
no  notice  of  the  mortgage  until  the  sheriff  was  notified  at 
the  time  of  making  the  levy. — First  National  Bank  v. Carter,  4W 

See  Trover  and  Conversion. 

COJVLMUNITY  PROPERTY.  See  Executors  and  Adminis- 
trators, 1,  2;  Fraudulent  Conveyances,  1;  Husband 
and  Wife,  1-8. 

CONSTITUTIONAL  LAW. 

Judicial  Comment  on  Facts.  An  incideutal  allusion  by  the 
court  to  the  facts  in  a  cause,  in  determining  a  motion  for  a 
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DOD-suit,  is  not  a  violation  of  §16,  art.  4,  of  the  constitntion, 
prohibiting;  a  judge  from  commenting  on  the  facts. — 
Patchen  v.  Parke  &  Lacy  Machinery  Co 486 

See  Eminent  Domain,  3, 5;  Municipal  Corporations, 
8,  9,  14,  18;  Office  and  Officer,  1;  Schools  and 
School  Districts,  2;  Taxation,  1. 

CONTINUANCE. 

Absence  of  Witness.  A  party  to  an  action  cannot  be  forced 
to  trial  the  instant  the  cause  is  at  issue,  but  is  entitled  to 
a  continuance,  upon  a  proper  showing  that  the  principal 
witness  is  absent  from  the  state. —  Robertson  v.  Woolley 156 

CONTRACTS. 

1 .  Promise  to  Forbear  Suit — Consideration .  An  accepted  order 
upon  a  third  person  for  the  payment  of  a  debt  not  due  is 
sufficient  consideration  for  an  agreement  to  forbear  to  sue 
upon  a  note  which  is  past  due. — Staver  &  Walker  v. 
Missimer 173 

2.  Same  —  May  be  Pleaded  in  Bar.  A  promise  to  forbear  to  sue 
for  a  definite  time,  where  the  promise  is  based  upon  a  suf- 
Hcient  consideration,  may  be  pleaded  in  bar  to  an  action. — 

Id 173 

See  Damages,  2. 

CORPORATIONS. 

1 .  Foreign  Corporations  —  Filing  Lien  Notices  Prior  to  Filing 
Articles  —  E[ffect.  The  tiling  of  articles  of  incorporation  by 
a  foreign  corporation  and  the  appointment  of  an  agent 
after  the  tiling  of  a  lien  notice,  but  before  suit  to  foreclose 
same,  is  a  sufficient  compliance  with  the  law  relating  to 
foreign  corporations  doing  business  within  the  state. — 
HuUig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co 122 

2.  Capital  Stock — Liability  of  Subscribers.    A  corporation  in 

this  state  cannot  enforce  subscriptions  to  its  stock  until 

the  full  capital  stock  has  been  subscribed  for. — Denny 

Hotel  Co.  V.  Schram 134 

• 

3.  Sam^ — Subscriptions  by  other  Corporations.    Under  the  laws 

of  this  state  one  corporation  cannot  subscribe  to  the  capital 
stock  of  another  corporation. — Id   134 

4.  Actions  to  Recover  on  Stock  Subscriptions — Effect  of  Part 
Payment.  A  subscriber  to  the  stock  of  a  corporation  does 
not  waive  auy  right  to  object  to  the  validity  of  other  sub- 
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scriptions,  or  to  dispute  the  authority  of  the  corporation 
to  sue.  merely  from  the  fact  that  he  has  made  payment  on 
such  subscription,  when  he  has  no  knowledf^e  as  to  the  va- 
lidity and  bona  fides  of  other  subscriptions. —  Denny  Hotel 
Co.  V.  Qilmorc 152 

5.  Plea  of  Ultra  Vires — When  Vnavailahle.  Where  a  banking 
corporation  has  received  and  retained  the  benefits  of  a 
transaction  it  cannot  set  up  the  plea  that  the  contract  was 
ultra  vires. ^Tootle  v.  First  National  Bank 181 

6.  Corporate  Acts — Estoppel  to  Deny.  Although  a  contract  of 
a  corporation  may  not  have  been  properly  authorized  by 
its  board  of  trustees,  yet,  where  the  corporation  continues 
to  receive  the  benefits  accruing  from  such  contract,  it  is 
estopped  to  deny  the  validity  thereof. — Leslie  v.  Wilshire      282 

7.  Denial  of  Corporate  Existence  —  Estoppel.  The  principal 
and  sureties  giving  bond  for  the  attachment  of  property  of 
a  corporation  are  thereby  estopped  to  deny  its  corporate 
existence. —  Seattle  Crockery  Co.  v.  Haley 303 

8.  Evidence  of  Corporate  Existence.  The  fact  that  plaintiff  is 
a  corporation  may  be  prima  facie  established  by  parol  proof 
that  it  is  carrying  on  a  general  banking  business  as  a  na- 
tional bank  under  the  name  b}'  which  it  has  brought  suit, 
as  judicial  notice  will  be  taken  by  the  court  of  the  general 
laws  of  the  United  States  which  authorize  national  banks. 

—  Yakima  National  Bank  v.  Knipe 348 

9.  Appointment  of  Manager  —  Authorization  of  Corjyorate  Acts 

—  Presumption.  When  a  corporation  names  some  person 
as  its  manager,  and  as  such  allows  him  in  a  large  measure 
to  control  all  its  business  transactions,  it  must  be  held  re- 
sponsible for  the  acts  of  such  manager  in  the  name  of  the 
corporation,  until  it  has  been  affirmatively  shown  that 
such  acts  were   unauthorized. —  Carrigan  v.  hnprovement 

Co 590 

10.  Unauthorized  Acts  —  Estoppel.  In  an  action  upon  a  note  of 
a  corporation  signed  in  its  name  by  its  president  and  secre- 
tary, but  for  which  there  was  no  express  authorization  of 
the  company,  the  company  is  estopped  from  asserting  that 
the  officers  acted  outside  of  their  authority,  when  all  the 
business  of  the  company,  including  the  making  of  numer- 
ous notes  of  the  kind  in  question,  had  been  for  a  long  time 
transacted  by  said  officers,  and  informally  ratified  by  the 
company  by  its  action  in  paying  the  same,  no  fault  ever 
being  found  with  the  action  of  such  officers  in  so  conduct- 
ing the  business. — Duggan  v.  Pacific  Boom  Co o98 
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11.  Transfer  and  Pledge  of  Stock -—Want  of  Record — Effect  of 
Judicial  Sale  Against  Stockholder,  The  transfer  by  a  stock- 
holder of  his  shares  of  stock  in  a  corporation,  although  no 
registration  has  been  made  thereof  on  the  books  of  the 
corporation,  will  pass  the  title  thereto  to  the  transferee  as 
against  a  subsequent  purchaser  on  execution  sale  against 
the  transferer. —  National  Bank  v.  Oas  and  Fuel  Co 597 

12.  Same.  Under  §2432,  Code  1881,  the  interest  of  a  pledgee 
in  shares  of  stock  in  a  corporation  cannot  be  divested  by 
judicial  sale  against  the  owner  thereof,  although  such  shares 
have  not  been  transferred  to  the  pledgee  on  the  books  of 
the  corporation. —  Id 597 

See   Fraudulent   Conveyances,   8;    Garnishment; 
Mechanics'  Liens,  3. 

COSTS. 

1.  Witness  Fees — Attendance  Without  Service  of  Suhpijena.  A 
witness  who  attends  a  trial  and  testifies  upon  request,  with- 
out the  service  of  a  subpoena  upon  him,  is  entitled  to  com- 
pensation.— Christensen  v.  Union  Trunk  Line 75 

2.  IHsinissal  of  Action — Judginent  for  Attorney  Fees.  A  judg- 
ment agaiust  plaintiff,  on  the  dismissal  of  his  action  in 
ejectment,  for  $125  attorney  fees,  on  the  ground  that  plaint- 
iff knew  at  the  time  of  instituting  suit  that  certain  of  the 
defendants  were  infant  children  for  whom  it  would  be  nec- 
essary for  the  court  to  appoint  a  guardian  ad  litem,  is  er- 
roneous.—  Mason  v.  McLean 31 

3.  Attorney  Fees —  When  Evidence  Unnecessary.  Where  the 
amount  of  attorney's  fee  in  an  action  for  the  foreclosure 
of  logger's  liens  is  left  to  the  discretion  and  decision  of  the 
court,  a  judgment  therefor  will  not  be  disturbed,  although 
no  testimony  may  have  been  offered  as  to  the  reasonable 
value  of  such  services. — Proulx  v.  Stetson  <l?  Post  Mill  Co 478 

4.  When  Incident  to  Judgment.    Where,  in  an  action  for  the 
'    recovery  by  an  assignee  of  the  proceeds  of  certain  goods 

converted  into  money,  judgment  is  given  for  the  assignee, 
he  is  entitled,  as  an  incident  to  the  judgment  awarding 
him  possession  of  such  money,  to  a  judgment  also  for  his 
costs. — Mansfield  v.  First  National  Bank 603 

See  Appeal,  6,  11;  Mechanics'  Liens,  5. 
COUNTIES.    See  Eminent  Domain,  3,  6. 
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COURTS. 

1 .  Transfer  of  Jurisdiction  From  Territorial  to  State  Courts. 
Under  the  provisions  of  the  enabling  act  and  constitntion 
of  this  state,  which  operated  to  transfer  causes  pending  in 
the  supreme  court  of  the  Territory  of  Washington  to  the  su- 
preme court  of  the  State  of  Washington,  the  state  supreme 
court  acquired  all  the  powers  of  the  territorial  court  under 
the  statutes  of  the  territory,  to  remand  criminal  cases  to  the 
successors  of  the  territorial  district  courts  for  the  execution 

of  its  judgments. —  Way  v.  Woolcry 157 

2.  Jurisdiction — When  Neglect  of  Officer  Does  not  4ffect.  The 
failure  of  the  sheriff  to  file  with  the  clerk  of  the  superior 
court  the  affidavit  and  bond  delivered  to  him  by  a  third  per- 
son, who  claims  property  seized  by  him  under  an  attach- 
ment, will  not  deprive  the  court  of  the  county  in  which 
the  property  was  seized  of  jurisdiction  to  adjudicate  the 
title  to  the  property. —  State,  ex  rel.  Peterson,  v.  Superior 
Court ' 417 

3.  Supreme  Court — Mandamus  as  to  State  Officers — Regent  of 
Agricultural  College,  A  member  of  the  board  of  regents  of 
the  agricultural  college  is  not  a  state  officer  over  whom  the 
supreme  court  has  original  jurisdiction  in  mandamus  pro- 
ceedings, within  the  meaning  of  §4,  art.  4,  of  the  constitu- 
tion.— Stale,  ex  rel.  Steams,  v.  Smith 496 

COVENANTS. 

1.  Conveyances — Warranty — Covenant  For  Quiet  EnjoymeiU. 
Where  a  grantor,  instead  of  simply  using  the  word  *' war- 
rant'' in  a  conveyance  and  leaving  the  statute  to  define 
what  should  be  implied  thereby,  goes  farther  and  sets  out 
the  particular  thing  or  things  which  he  will  warrant  against, 
he  cannot  be  held  to  have  intended  other  covenants  than  the 
one  or  ones  thus  set  out. —  Leddy  v.  Enos 247 

2.  Sarne — Payment  by  Grantee  of  Delinquent  Taaces.  The  pay- 
ment by  the  grantee  of  taxes  which  were  a  lien  upon  the 
land  at  the  time  of  the  conveyance,  is  not  a  breach  of  a  cove- 
nant for  quiet  enjoyment,  when  there  is  nothing  to  show 
that  anything  is  being  done  by  the  city  or  county  that  will 

in  any  manner  endanger  the  title  of  the  grantee. — Id 247 

3.  Seizin  of  Grantor — Breach  of  Covenant — After  Acquired 
Title  —  Right  of  Action  by  Grantee.  Where  the  grantor  of 
land  is  neither  in  possession  nor  has  any  right  of  posses- 
sion at  the  date  of  his  deed,  the  covenant  of  seizin  confers 
upon  the  grantee  an  immediate  right  of  action  for  the  re- 
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covery  of  purchase  money  paid,  and  the  action  cannot  be 
defeated  by  the  cantor's  acquiring  title  subsequent  to  the 
commencement  of  the  action. —  Eombough  v.  Koons 558 

CRIMINAL  LAW. 

1.  CcyimnitmerU.  A  commitment  directed  to  the  Sheriff  of 
King  county  in  the  State  of  Washington,  which  directs  him 
to  commit  a  defendant  to  the  county  jail  in  the  county  of 
King  and  Territory  of  Washington,  is  sufficient  to  authorize 
the  detention  of  the  prisoner. — Way  v.Woolery 157 

2.  Evidence — Irrelevancy  of  Former  Confinement  in  Jail. 
Proof  that  a  defendant  in  a  criminal  prosecution  has  for- 
merly been  confined  in  the  county  jail  is  irrelevant. — State 

V.  Payne 563 

8.  Same  —  Proof  of  Former  Conviction.  The  only  competent 
evidence  of  the  former  conviction  of  defendant  in  a  crim- 
inal prosecution  is  the  production  of  a  judgment  of  a  court 
of  competent  jurisdiction  founded  upon  an  indictment  or 
other  proper  accusation. —  Id 563 

4.  Same  —  Larceny — Admission  of  Knowledge  of  Crime.  An 
admission  by  defendant  that  he  knew  a  certain  larceny 
had  been  committed,  was  not  evidence  that  he  actually 
participated  in  the  commission  of  the  crime,  and  he  could 
not  be  convicted  on  such  an  admission  as  a  principal  and 
active  participant  in  the  larceny. — Id 563 

5.  Evidence  —  Variance.  In  such  a  case,  where  the  informa- 
tion alleges  that  the  warrant  was  issued  by  a  justice  of 
the  peace  for  a  certain  precinct  and  county  for  the  arrest 
of  defendant,  the  fact  that  in  the  warrant  offered  in  evi- 
dence there  were  other  names  mentioned  in  addition  to  de- 
fendant's, does  not  constitute  a  prejudicial  variance. — State 

V.  Brown 609 

See  Arson;  Burglary;  Courts,  1;  Indictment  and 
Information;  Larceny;  Municipal  Corporations, 
20. 

DAMAGES. 

1.  Personal  Injuries — Negligence  of  Carrier.  A  verdict  for 
$15,000  is  not  excessive  in  an  action  for  injuries  due  to  de- 
fendant's negligence,  when  the  evidence  shows  that  plaint- 
iff, at  the  time  of  the  accident,  was  a  strong,  healthy 
woman,  of  the  age  of  thirty  years;  that  she  was  industri- 
ous, and  had  been  making  fifty  dollars  per  month,  in  addi- 
tion to  looking  after  household  duties;  that  she  has  lost  the 
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use  of  her  lower  limbs  by  reason  of  paralysis,  as  a  result 
of  her  injuries,  and  that  she  will  be  a  helpless  invalid  dur- 
ing the  remainder  of  her  life. —  Sears  v.  SecUtle,  etc.,  81,  By. 
Co 227 

2.  Breach  of  Contract  to  Pay  Cash.  Where  there  is  a  breach 
of  a  contract  to  pay  cash'  when  due  for  certain  work,  the 
only  damages  recoverable,  when  the  injured  party  proceeds 
with  the  work  to  completion,  is  interest  on  the  money  from 
the  time  of  the  default. — Amott  v.  Spokane 442 

See  Attachment,  1,  2,  7,  8, 10;  Eminent  Domain,  1-3, 
5,  6;  Pleading,  1. 

ELECTIONS  AND  VOTERS. 

Submission  of  Water  Works  Purchase  —  Begistration  of  Voters. 
There  is  no  state  law  requiring  registration  of  voters  at 
elections  to  decide  upon  propositions  for  purchasing  water 
works  and  light  plants,  and  bonding  the  city  to  pay  there- 
for.—  Seymour  v.  Tacoma 138 

See  Municipal  Corporations,  2,  3,  26,  27. 

EMINENT  DOMAIN. 

1 .  Action  for  Damages — Pleading.  In  an  action  against  a  rail- 
road company  for  damages  caused  by  raising  the  grade  of 
a  street  five  feet,  thereby  shutting  off  access  thereto  from 
abutting  property,  an  answer  alleging  that  the  right  to 
enter  upon  the  street  and  change  the  grade  thereof  was  au- 
thorized by  an  ordinance  of  the  city  is  demurrable  for  want 
of  suflScient  facts,  when  the  charter  of  the  city,  while  au- 
thorizing the  grant  of  franchises  to  lay  railway  tracks, 
provides  that  "no  railway  track  can  thus  be  laid  down 
until  the  injury  to  property  abutting  upon  the  street  .  .  . 
has  been  ascertained  and  compensated." — Hatch  v.  Tacoma, 

» 

Olympia,  etc.,  B,  B.  Co 1 

2.  Samne — Liability  of  City  for  Construction  of  Bailroad  in 
Street.  Where  a  city  enacts  an  ordinance,  under  its  charter, 
granting  the  privilege  to  a  railroad  company  to  tunnel  a 
street,  build  a  bridge  over  it,  and  lay  a  railroad  track 
therein,  the  city  is  not  liable  therefor,  and  the  dismissal  of 
the  action  against  the  railroad  company  for  plaintiff's  fail- 
ure to  make  the  city  a  party  defendant  is  error. — Id 1 

8.  County  Boads — Appropriation  of  Lafid  for — Damages — 
Constitutional  Law.  Under  art.  1,  §16  of  the  constitution, 
private  lands  cannot  be  appropriated  by  a  county  for  road 
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purposes,  unless  the  amount  of  damages  is  ascertained  in 
court,  in  a  proceeding  instituted  for  that  purpose;  and  so 
much  of  the  act  of  March  7, 1890,  relating  to  county  roads, 
as  conflicts  therewith  is  unconstitutional. — Peterson  v. 
Smith les 

4.  Appropriation  of  Public  Lands — Rights  of  ^Pre-emption 
Claimant.  The  rights  of  a  preemption  claimant  to  public 
land  of  the  United  States  are  reserved  by  certain  provisions 
of  the  act  of  congress  of  March  8,  1875,  entitled  "An  act 
granting  to  railroads  a  right-of-way  through  the  public 
lands  of  the  United  States;'^  and  where  a  railroad  appro- 
priates public  lands  upon  which  a  preemption  entry  has 
been  properly  made  prior  to  the  filing  of  a  profile  of  the 
road  in  the  office  of  the  secretary  of  the  interior,  the  rail- 
road is  liable  for  damages. — Enoch  v.  Spokane  Falls,  etc., 
Ry.  Co 398 

5.  Same — Measure  qf  Damages.  Under  the  provisions  of  art. 
1,  gl6  of  the  constitution,  the  measure  of  damages,  where 
land  is  appropriated  by  a  railroad  for  right-of-way  pur- 
poses, is  the  fair  market  value  of  the  land  taken  at  the  time 
of  the  appropriation,  together  with  the  amount  of  depre- 
ciation, if  any,  in  the  value  of  the  land  not  taken,  and  these 
respective  amounts  should  be  ascertained  without  regard 
to  any  benefits  that  may  have  resulted  from  the  construc- 
tion, or  proposed  construction,  of  the  railroad:  ( Northern, 
etc.,  R.  R.  Co.  V.  Coleman,  8  Wash.  284,  overruled.)— /d 898 

6.  Appropriation  of  County  Road — Action  by  County  for  Dam- 
ages— Pleading.  In  an  action  against  a  railroad  company, 
under  §1570,  Gen.  Stat.,  to  recover  the  cost  of  relocating 
and  opening  a  portion  of  a  county  road  alleged  to  have 
been  appropriated  by  the  company,  the  complaint  fails  to 
state  a  cause  of  action,  when  its  only  allegation  of  damage 
is  "that  the  expense  of  relocating  and  opening  that  portion 
of  the  road  so  destroyed  and  appropriated  by  defendant 
as  aforesaid  is  and  tvill  be  the  sum  of  thirty  thousand  dol- 
lars."— Weymouth  v.  Pt.  Townsend,  etc.,  R.  R.  Co 575 

EQUITY.    See  Action;  Appeal,  5;  Husband  and  Wife,  8; 
Mechanics'  LIens,  6, 7. 

ESTOPPEL. 

1.  When  Mortgagee  Not  Estopped  to  Dispute  Liens.  The  fact 
that  a  mortgagee  loaning  money  for  the  erection  of  a  build- 
ing on  certain  land  reserves  the  right  in  the  mortgage  to 

41 — 6  WASH. 
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pay  liens  that  may  be  created  against  the  property  from 
the  amount  of  the  mortgage  loan,  does  not  make  the  mort- 
gagee a  party  to  such  liens  or  estop  him  from  disputing  the 
claims  of  lienors. — EuUig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co..  122 

2,  Pleading.  In  an  action  by  certain  parties  for  the  price  of 
oats  sold  defendant,  an  answer  by  defendant  that  the  plaint- 
iifs  sold  him  the  oats  not  as  individuals  but  in  their  cor- 
porate capacity  as  oflicers  and  stockholders  of  a  mill 
company,  and  that  he  purchased  the  oats  for  more  than  the 
market  price  for  the  reason  that  said  mill  company  was  in- 
debted to  him,  is  not  sufficient  as  a  plea  of  estoppel,  as  it 
does  not  aver  that  defendant  was  induced  to  believe  that 
the  mill  company  was  the  owner  of  the  oats  by  any  state- 
ment, representation  or  act  on  the  part  of  plaintiffs. — 
Walker  v.  Baxter 244 

8.  Same.  The  facts  constituting  an  estoppel  must  be  spe- 
cially pleaded  in  order  to  be  available  as  a  defense. —  Id 244 

See  Chattel  Mortgages,  4;  Corporations,  6,  7, 10; 
Executors  and  Administrators,  2;  Husband  and 
Wife,  1, 4;  Municipal  Corporations,  21,  22. 32. 34; 
Parties,  8;  Pleading,  3. 

EVIDENCE. 

1.  Proof  of  Debtor's  Possession  After  Bill  of  Sale.  The  act  of  a 
del}tor  in  putting  another  in  the  constructive  possession  of 
his  property  under  a  bill  of  sale  does  not  conclude  his 
creditors  from  showing  that  the  debtor  himself  was,  and 
claimed  to  be,  in  possession. —  Sayward  v.  Nunan 87 

2.  Proof  of  Condition  and  Value  of  Property.  Proof  of  the  con- 
dition and  value  of  property  before  and  after  the  date  of  a 
bill  of  sale  thereof  is  inadmissible  in  the  absence  of  proof 
that  the  condition  and  quantity  of  the  property  was  the 
same  at  such  times  as  it  was  when  the  bill  of  sale  was  exe- 
cuted.—/c? 87 

3.  Opinion  Evidence — Testimony  ofActtcal  Observer.  In  an  ac- 
tion for  injuries  received  by  a  passenger  as  the  result  of  a 
collision  between  an  electric  car  and  a  wagon,  where  a  wit- 
ness has  already  testified  that  the  car  was  running  at  the  rate 
of  about  twelve  miles  an  hour;  that  the  wagon  on  the  track 
was  in  plain  view  for  a  distance  of  four  hundred  feet;  that 
the  motorman  commenced  ringing  the  bell  as  a  warning  of 
his  approach  at  about  that  distance  from  the  wagon;  that 
the  man  in  the  wagon  made  no  attempt  to  get  off  the  track 
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until  the  car  was  pretty  close  to  him,  and  that  when  the 
motorman  foand  that  the  wagon  was  not  going  to  get  out 
of  the  way  in  time,  he  made  every  effort  possible  to  stop 
the  car,  but  that  he  was  then  within  a  hundred  feet  of  the 
wagon,  there  is  no  error  in  permitting  the  witness,  in  an- 
swer to  the  question,  "What  was  there,  if  anything,  to  pre- 
vent the  motorman  stopping  the  car  and  applying  the 
brakes  a  long  time  before  he  did?"  to  testify  that"  He  was 
running  at  too  high  speed  to  stop  it  in  that  distance." — 
Sears  v.  Seattle^  etc.,  Street  By.  Co 227 

4.  Same.  The  general  rule  of  evidence  that  witnesses  may  not 
give  opinions  as  to  matters  of  fact  does  not  preclude  the  evi- 
dence of  common  observers,  who  may  state  the  results  of 
their  observations  in  regard  to  ordinary  appearances  and 
conditions  of  things  which  cannot  be  produced  to  a  jury 
exactly  as  they  were  observed  by  the  witness  at  the  time. — 
Id 227 

6.  Action  Upon  Account  —  Immaterial  Evidence.  Where  an 
order  upon  a  debtor  is  given  by  a  creditor  to  a  third  party 
to  whom  he  is  indebted,  the  amount  of  indebtedness  to  such 
third  party  is  immaterial  in  establishing  the  amount  due 
from  the  debtor  to  the  creditor. — Patchen  v.  Parke  &  Lacy 
Machinery  Co 486 

6.  Contract  for  Conveyance  of  Lands  —  Parol  Evidence.  Parol 
evidence  is  not  admissible  to  show  the  terms  and  condi- 
tions upon  which  deeds  for  the  exchange  of  lands  had  been 
left  with  a  third  person,  when  such  deeds  had  not  been  de- 
livered in  escrow,  and  there  was  no  written  contract  for  the 
conveyance  of  the  lands. — Nichols  v.  Oppermann 618 

See  Alteratioij  of  Instruments,  2;  Arson,  2;  At- 
tachment, 8,  4;  Banks  and  Banking,  4;  Corpora- 
tions, 8;  Criminal  Law,  2-6;  Fraudulent  Con- 
veyances, 3,  6,  11 ;  Horse  and  Street  Railroads, 
2-4;  Larceny;  Municipal  Corporations,  40; 
Parties,  2;  Release  and  Discharge. 

EXECUTION. 

1.  Proceedings  Supplementary — Oamishment  —  Practice.  In 
garnishment  proceedings  supplementary  to  execution  it  is 
unnecessary  that  the  affidavit  tiled  as  a  basis  for  the  order 
summoning  a  garnishee  should  state  that  execution  had 
been  issued  against  the  judgment  debtor. — Timm  v.  Steg- 
man 18 
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2.  Same  —  Judgment  Against  Garnishee —^  Insufficient  Evi- 
dence. Judgment  against  a  garnishee  is  unwarranted 
where  it  appears  from  the  evidence  that  he  signed  a  prom- 
issory note  in  his  own  name  in  favor  of  the  principal 
debtor,  but  that  his  liability  thereon  was  in  fact  as  a  trustee 
for  others;  that  the  note  was  not  due;  and  that  it  was  in 
the  hands  of  a  third  party  not  before  the  court. —  Id 13 

3.  Equitable  Interest.  An  equitable  interest  in  land  can  be 
sold  on  execution  under  the  statutes  of  this  state. — Calhoun 

V.  Leary 17 

4.  Trial  of  Title — Unnecessary  Pleadings.  The  trial  of  title  to 
property  levied  upon,  where  it  is  claimed  by  a  third  party, 
is  based  upon  the  allegations  of  the  affidavit  setting  up 
ownership,  and,  a  complaint  being  unnecessary,  it  is  not 
error  to  strike  it  from  the  files. — Sayward  v.  Nunan 87 

5.  Same  —  Proper  Judgment  Against  Claimant.  Upon  the 
trial  of  title  to  property  levied  upon  under  execution,  the 
proper  judgment  against  a  claimant  who  fails  to  make  good 
his  title  to  the  property  is  for  the  amount  of  the  execution 
creditors*  claim,  not  exceeding  the  value  of  the  property  in 
controversy,  irrespective  of  any  priority  the  claimant  may 

be  entitled  to  as  against  such  creditor. —  Id 87 

See  Chattel  Mortgages,  1;   Corporations.  11.  12; 
Husband  and  Wife,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1 .  Administration  by  Husband's  Executors  Upon  Community 
Property.  Where  a  husband  acts  as  executor  of  a  deceased 
wife's  will,  but  at  the  time  of  his  death  has  not  completed 
administration  upon  her  estate,  and  th^^ecutors  of  his  own 
will  take  possession  and  administer  upon  all  the  property 
the  husband  held,  including  the  separate  and  community 
estate  of  the  deceased  wife,  such  administration  by  his  ex- 
ecutors is  merely  irregular  and  not  void,  nor  do  the  ordi- 
nary rules  relating  to  the  liability  of  executors  de  son  tort 
apply  thereto. — Li  re  HilVs  Estate 285 

2.  Same — When  Administrator  of  Wife's  Estate  Estopped.  In 
such  a  case,  although  it  is  proper  that  the  community  estate 
should  be  administered  upon  by  the  legal  representative  of 
the  wife,  she  having  died  first,  yet  where  an  administrator 
with  the  will  annexed  has  been  appointed  for  the  wife^s  estate 
subsequent  to  the  death  of  the  husband,  who  was  acting  as 
executor  thereof,  and  such  administrator  does  not  proceed 
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with  diligence  to  obtain  possession  of  the  community  prop- 
erty, but  sits  by  for  a  year  and  a  half  and  sees  the  same 
administered  in  the  settlement  of  the  estate  of  the  hus- 
band, such  administrator  is  estopped  fi'om  setting  up  any 
claim  of  right  to  administer  the  community  estate. — Id 285 

EXEMPTIONS. 

Absconding  Householder —  Pfi/e  Cannot  Claim.  Where  a  per- 
son has  left  the  state  with  intent  to  defraud  his  creditors 
his  property  is  not  exempt  from  attachment,  and  his  wife 
cannot  claim  the  statutory  exemption  in  his  behalf. — Car- 
ter V.  Davis 327 

FACTORS  AND  BROKERS. 

1.  Seal  Estate  Brokers— Commissions,  Where  land  is  placed 
in  the  hands  of  a  real  estate  broker  for  sale  on  certain 
terms,  and  the  broker  introduces  to  the  owner  prospective 
purchasers,  who  refuse  to  buy  the  land  on  such  terms,  but 
take  an  option  on  it  for  sixty  days,  the  broker  is  not  entitled 

to  any  commission. —  Ihvyer  v.  Rabom 213 

2.  Same  —  Agent  of  Both  Seller  and  Purchaser.  A  real  estate 
broker,  who  secretly  acts  as  the  agent  both  of  the  purchaser 
and  of  the  seller  in  a  sale  of  land,  is  guilty  of  constructive 
fraud,  and  is  not  entitled  to  recover  commissions  from  the 
seller;  and  should  be  non -suited  in  an  action  for  commis- 
sions, if  such  fact  sufficiently  appears  from  the  evidence. — 
Shepard  v.  Bill 605 

FRAUD.    See  Factors  and  Bkokeks,  2. 

FRAUDS,  STATUTE  OF. 

Parol  Contract  to  Convey  Land —  Possession  Taken  After  Ven- 
dor's Death.  Where  a  written  contract  for  the  conveyance 
of  land  is  so  indefinite  that  it  cannot  be  determined  with- 
out resort  to  parol  testimony,  the  contract  is  not  taken 
without  the  operation  of  the  statute  of  frauds  by  posses- 
sion of  the  land  taken  subsequent  to  the  death  of  the  party 
agreeing  to  convey. — Rochester  v.  Yeslcr's  Estate 114 

See  Sale,  2. 

FRAUDULENT  CONVEYANCES. 

1 .  Conveyance  by  Husband  to  Wife.  The  fraudulent  convey- 
ance by  a  husband  to  his  wife  of  community  property  is  not 
a  transfer  by  one  joint  debtor  to  another. — Ewing  v.  Van 
Wagenen 39 
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FRAUDULENT  CONVEYANCES  — Continued. 

2.  Assignment  of  Lease  of  Wild  Lands — Proof  of  Value  of 
Lease.  The  assignment  of  a  lease  of  wild  lands  will  not  be 
set  aside  as  a  fraud  upon  creditors,  although  the  considera- 
tion therefor  was  slight,  when  there  is  no  proof  that  the 
lease  was  of  some  value. — Klosterman  v.  Voder 99 

3.  Sufficiency  of  Evidence.  A  judgment  holding  certain  con- 
veyances fraudulent  on  the  ground  that  they  were  executed 
to  hinder,  delay  and  defraud  creditors  will  not  be  disturbed 
where  the  evidence  shows  that,  at  the  time  of  the  trans- 
fers, the  grantors  were  indebted  to  their  grantee  in  the  sum 
of  $1,750,  which  was  amply  secured  by  collateral  notes, 
and  otherwise;  that  one  of  the  grantors  and  the  grantee 
were  partners  in  business;  that  at  the  time  of  the  transfers 
a  suit  was  being  prosecuted  against  the  grantors  to  re- 
cover the  sum  of  $20,000,  although  this  suit  was  subsequently 
decided  in  favor  of  the  defendants;  that  the  total  indebted- 
ness of  the  grantors  to  the  grantee,  including  loans  and 
advancements  subsequent  to  the  conveyances,  which,  it  was 
claimed,  were  intended  merely  as  mortgages,  never  exceeded 
the  sum  of  $8,000,  while  the  value  of  the  property  transferred 
was  greatly  in  excess  thereof;  and  that  after  the  convey- 
ances the  grantors  still  continued  to  collect  rent  from  vari- 
ous tenants. — Burl  v.  Agassiz ..  242 

4.  Deed  Intended  as  Mortgage.  A  conveyance  of  land  intended 
as  a  mortgage  to  secure  an  existing  debt  is  not  void  as  to 
creditors,  in  the  absence  of  any  showing  that  the  value  of 
the  land  is  greatly  in  excess  of  the  indebtedness  which  it 

is  intended  to  secure. — Samuel  t\  Kitlenger 261 

5.  Trust  Deed.  A  conveyance  of  property  in  trust  for  those  to 
whom  it  equitably  belongs  can  in  no  event  be  void  as  to 
creditors  — Id 261 

6.  Evidence.  The  fact  that,  within  a  few  days  after  the  con- 
veyance of  certain  land  for  a  given  consideration,  another 
conveyance  is  made  of  the  same  land,  with  additional  land, 
to  the  same  grantee  and  for  the  same  consideration  as  ex- 
pressed in  the  former  deed,  is  not  evidence  of  fraud. — Id 261 

7.  Preference  of  Creditors.  A  debtor,  although  in  failing  cir- 
cumstances, may  pay  or  secure  any  one  or  more  of  his 
creditors,  to  the  exclusion  of  others. — Id 261 

8.  Insolvent  Corporations  —  Preferring  Creditors.  A  chattel 
mortgage  given  by  a  dairy  association  cannot  be  held  void 
on  the  ground  that  it  is  a  preference  of  creditors  by  an 
insolvent  corporation,  when  the  evidence  shows  that  the 
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'  association  had  not  enough  money  on  hand  to  pay  all  of  its 
indebtedness,  but  that  its  business  was.protitable;  and  that 
the  mortgage  was  given  for  the  purpose  of  inducing  the 
mortgagee  to  continue  to  supply  milk  to  the  association, 
in  order  that  its  business  might  be  carried  on. — Leslie  v. 
Wilshire 282 

9.  Assignment  for  Benefit  of  Creditors — Preference  —  Notice  of 
Fraudulent  Intent.  Where  a  debtor  in  failing  circum- 
stances confesses  judgment  in  favor  of  certain  creditors, 
who  have  knowledge  of  his  condition,  after  the  intention 
to  make  an  assignment  had  been  fully  formed  in  his  mind, 
and  follows  the  confessions  of  judgment  with  an  assign- 
ment for  the  benefit  of  creditors,  such  judgment  liens  are 
voidable,  and  the  assignee,  or  a  receiver  appointed  by  the 
court,  is  entitled  to  the  possession  of  all  the  debtor's  prop- 
erty for  the  purpose  of  making  pro  rata  distribution  among 
all  the  bona  fide  creditors. —//ymaw  v.Barmon 516 

10.  8ame — When  Client  Chargeable  with  Attorney's  Knowledge. 
A  creditor  is  chargeable  with  the  knowledge  of  his  attorney 
that  a  debtor  intends  to  make  an  assignment  at  the  time 

he  confesses  judgment  in  favor  of  the  creditor. —  Id 516 

11.  Suffit'iency  of  Evidence.  A  debtor  in  failing  circumstances 
made  a  bill  of  sale  of  his  stock  of  goods  and  store  fixtures 
to  the  plaintiff,  the  consideration  paid  by  the  plaintiff  being 
the  surrender  of  three  promissory  notes  executed  by  the 
debtor  as  follows:  One  for  $500,  to  the  plaintiff,  one  for 
$2,700,  to  the  debtor's  father,  and  one  for  $250,  to  the  debt- 
or's brother-in-law,  the  latter  two  notes  having  been  turned 
over  to  the  plaintiff  by  the  father  and  brother-in-law  in 
payment  of  valid  indebtedness  from  them  to  him;  it  was 
not  clearly  established  that  the  debtor  owed  these  sums 
to  his  father  and  brother-in-law,  but  it  was  clearly  shown 
that  the  latter  parties  owed  the  sums  named  to  the  plaint- 
iff, and  that  the  plaintiff  acted  in  good  faith,  without  knowl- 
edge of  the  debtor's  other  indebtedness,  or  of  any  intent 
on  his  part  to  defraud.  The  plaintiff  took  posses.sion  of 
the  stock  of  goods,  but  shortly  thereafter  it  was  attached 
by  other  creditors  and  sold  as  the  property  of  the  debtor, 
although  the  creditors  had  full  notice  of  the  plaintiff's 
rights.  Held,  That  the  plaintiff  was  entitled  to  recover 
the  value  of  the  stock  of  goods  and  store  fixtures. — t'urth 

V.  Snell : 542 

See  Assignment  for  Benefit  of  Creditors. 
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GARNISHMENT. 

Foreign  CorporcUums — Oamishment  in  Another  State — De- 
fense to  Action  on  Policy.  Where  a  foreign  tire  insurance 
company  has  been  garnished  in  another  state  upon  its  in- 
debtedness to  a  citizen  of  this  state  upon  its  policy  of  insur- 
ance, such  fact  is  a  good  defense  to  an  action  in  this  state 
against  the  corporation. —  Neuf elder  v.  Oerman  American 

Ins.  Co sae 

See  Appeal,  1;  Execution,  1,  2. 
GUARDIAN  AND  WARD.    See  Insanity,  1. 

HABEAS  CORPUS. 

1.  Grounds  for  Writ  —  Former  Jeopardy.  The  supreme  court 
cannot,  upon  an  application  for  habeas  corpus,  pass  upon  the 
question  of  former  jeopardy  of  the  petitioner,  but  such  plea 
must  bo  raised  and  tried  in  the  lower  court;  nor  can 
jurisdiction  to  determine  such  question  be  conferred  upon 
the  supreme  court  by  stipulation  accompanying  the  peti- 
tion for  habeas  corpus. —  Steiner  v.  Nerton 28 

2.  Commitment  Till  Payment  of  Finland  Costs — Invalid  Judg- 
ment for  Costs  Not  Ground  for  Writ.  Habeas  corpus  will 
not  lie  to  secure  the  release  of  a  prisoner  on  the  ground 
that  he  has  been  committed  under  the  judgment  of  the  su- 
preme court  of  the  state,  until  a  certain  tine  and  costs  are 
paid,  and  the  judgment  for  costs  is  in  fact  in  favor  of  the 
Territory  and  not  of  the  State  of  Washington,  when  the 
commitment  does  not  require  the  pa^^ment  of  such  costs  as 
a  prerequisite  of  the  prisoner's  discharge. —  Way  v.  Wool- 
ery 15 


I* 


HORSE  AND  STREET  RAILROADS. 

1 .  Collision  With  Horses  and  Vehicles — Contributory  Negligence. 
Where  a  driver  attempts  to  cross  a  track  in  front  of  a  rap- 
idly approaching  electric  car,  knowing  of  its  approach,  and 
his  team  is  struck  and  injured  by  the  car,  he  cannot  recover, 
for  the  reason  that  his  own  negligence  contributed  to  the 
injury. — Christensen  v.  Union  Trunk  Line 75 

2.  Evidence — Proof  of  Form^er  Negligence.  In  an  action  against 
an  electric  railway  company  for  negligence  it  is  irrelevant 
to  prove  that  the  motorman  had  run  his  car  at  a  high  rate 

of  speed  on  other  occasions. — Id 75 

3.  Sanu — Proof  as  to  Conductors.  In  the  absence  of  proof 
that  a  conductor  is  necessary  for  the  safe  management  of  an 
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HORSE  AND  STREET  RAILROADS— Continued. 

electric  car,  it  is  error  to  admit  testimony  showing  that  there 
was  no  conductor  upon  a  car  at  the  time  of  an  accident. — 
Id 75 

4.  Savie — Discharge  of  Motomian.  Proof  of  the  discharge  of 
the  motorman  after  an  accident  is  immaterial  in  an  action 
against  the  company  for  his  alleged  negligence. — Id 75 

See  Carriers,  1,  2. 

HUSBAND  AND  WIFE. 

1.  Community  Property — Equitable  Interest — Estoppel.  Where 
a  husband  and  wife  mutually  agree  that  property  acquired 
by  each  shall  be  treated  as  separate  property,  and  the  hus- 
band acquires  an  equitable  title  to  real  estate  which  he 
transfers  to  a  borui  fide  purchaser  who  has  knowledge  of 
such  agreement,  both  the  wife  and  the  community  are 
estopped  from  asserting  any  community  interest  in  the 
land. —  Calhoun  v.  Leary 17 

2.  Communily  Debts — Execution  Sale.  Every  debt  created  by 
the  husband  during  the  existence  of  marriage  is,  prima 
faciCy  a  community  debt;  and  a  sale  of  land  on  execution  on 
a  judgment  rendered  for  such  debt  will  divest  the  title  of 
the  community  to  the  land. — Id 17 

8.  Equitable  Interest  of  Btcsband — Rights  of  Community .  Where 
the  husband  does  not  acquire  other  than  an  equitable  in- 
terest in  land,  the  community,  or  the  wife  as  a  member 
thereof,  obtains  no  such  interest  therein  as  can  be  asserted 
against  one  having  superior  equities.—  Id 17 

4.  Mortgage  of  Community  Realty  Executed  by  Husband  — 
Foreclosure.  Although  a  mortgage  of  real  estate  may  have 
been  executed  by  the  husband  alone,  foreclosure  thereof 
may  be  had,  when  the  mortgage  itself  declares  that  the 
maker  is  an  unmarried  man,  and  there  is  little  or  no  testi- 
mony showing  knowledge  on  the  part  of  the  mortgagee 
of  the  maker's  marriage. — Schwabacher  Bros.  &  Co.  v.  Van 
Reypen 154 

5.  Promissory  Note  Give?i  by  Husband — Liability  of  Wife — 
Commtmity  Debt.  A  wife  cannot  be  joined  as  a  party  de- 
fendant to  a  suit  upon  a  promissory  note  executed  by  the 
husband  alone,  although  the  complaint  may  allege  that  the 
note  was  given  for  a  community  debt. — Cammercial  Bank 

V.  Scott 499 
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6.  Community  Property — Earnings  of  Wife.  Money  saved  by 
a  wife  from  the  funds  given  her  by  her  husband  for  house- 
hold expenses  does  not  thereby  lose  its  community  char- 
acter and  become  her  separate  property. — Abbott  t?.  WeUierby,  507 

7.  Same — Oift  by  Husband  to  Wife.  A  statement  by  a  hus- 
band that  his  wife  had  selected  certain  lots;  that  she  had 
always  worked  hard  and  earned  a  great  deal  of  money,  and 
that  he  intended  the  land  as  a  home  for  her,  cannot  be 
construed  as  creating  a  separate  estate  therein  by  gift,  when 
the  land  had  been  purchased  with  community  funds. — Id  ..  507 

8.  Community  Realty — Deed  of  Husband — What  Title  Passes. 
Where  husband  «.nd  wife  are  living  together,  a  deed  exe- 
cuted by  the  husband  alone  will  pass  no  interest  in  commu- 
nity real  estate,  although  the  husband  may  have  represented 
himself  as  a  single  man,  and  have  so  recited  in  the  deed. 

— Adams  v.  Black 528 

See  Assumpsit;  Executors  and  Administratobs.  I, 
2;  Exemptions;  Fkaudulent  Conveyances,  l. 

INDICTMENT  AND  INFORMATION. 

1.  Prosecution  in  Name  of  State — What  is  Sufficient  Allega- 
tion. An  information  is  sufficient  to  show,  that  the  prose- 
cution is  in  the  name  of  the  state  when  the  caption  of  the 
information  entitles  the  case  as  the  "State  of  Washington 
against"  the  defendants,  naming  them. — State  v,  Devine 587 

2 .  Resisting  Officer  —  Sufficiency  of  Information.  A 1  though  the 
information  in  a  prosecution  for  resisting  an  officer  does 
not  allege  that  defendant  knew  that  the  officer  was  a  deputy 
sheriff,  when  he  resisted  him,  yet,  if  such  knowledge  on  the 
part  of  the  defendant  sufficiently  appears  from  the  reading 
of  the  information  as  a  whole,  the  information  is  sufficient, 
under  the  code,  to  sustain  a  verdict,  the  defendant  having 
gone  to  trial  without  interposing  a  demurrer. —  Stale  v. 
Brown 609 

3.  Same.  In  a  prosecution  for  resisting  an  officer  in  the 
service  of  a  legal  warrant,  a  statement  of  the  facts  con- 
stituting its  legality  is  better  pleading  than  to  allege  that 
the  warrant  was  a  legal  warrant. —  Id 009 

See  Arson,  1,  2;  Burglary,  1,  2. 

INJUNCTION.    See  Banks  and  Banking,  1,2;  Judgment,  2. 
3;   Municipal  Corporations,  28. 
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INSANITY. 

1.  Habitual  Drunkard — Appointment  of  Guardian.  The  ap- 
pointment of  a  guardian  for  the  person  and  estate  of  one 
whose  mind  has  become  unsound  from  the  constant  and 
excessive  use  of  alcoholic  liquors,  thereby  rendering  him 
incapable  of  conducting  his  own  affairs*  is  authorized  by 
§1154,  Code  Proc. — In  re  Wetmore's  Guardianship 271 

2.  8a77ie  —  When  Want  of  Jurisdiction  Cured,  Although  the 
court  did  not  have  jurisdiction  to  appoint  a  guardian  for  a 
habitual  drunkard,  for  the  reason  that  the  latter  was  not 
before  the  court  at  the  time,  yet  where,  without  attacking 
the  proceedings,  he  subsequently  submits  himself  to  the 
jurisdiction  of  the  court  by  filing  a  petition  denying  the  al- 
legation of  the  original  petition,  and  asking  for  an  investi- 
gation upon  the  merits  and  for  an  order  setting  aside  the 
appointment  of  such  guardian,  the  court  thereby  obtains 
jurisdiction  of  his  person,  and  from  any  tinal  order  in  the 
promises  appeal  will  lie. — Id 271 

INSOLVENCY. 

Ilffect  qf  Repeal  Pending  Proceedings.  Where  proceedings  in 
insolvency  were  begun  under  the  provisions  of  the  Code  of 
1881,  and  a  receiver  appointed  to  take  charge  of  the  insolv- 
ent estate  for  the  benefit  of  creditors,  the  repeal  of  the 
Code  provisions  by  the  act  of  March  6, 1890,  while  the  pro- 
ceedings were  pending,  will  not  affect  the  title  of  an  as- 
signee appointed  in  such  insolvency  proceedings  subsequent 
to  the  repeal. — Swing  v.  Van  Wagenen 39 

INTEREST. 

National  Banks  —  May  Charge  Ten  Per  Gent.  Under  the  leg- 
islation of  this  state  the  established  rate  of  interest  is  ten 
per  cent.,  and  can  be  properly  charged  by  national  banks. 
— Yakima  Naiimud  Bank  v,  Knipe 848 

See  Damages,  2;  Judgment,  6;  Municipal  Corpora- 
tions, 13, 16, 17;  Negotiable  Instruments,  3,  4. 

JUDGE.    See  Appeal,  19. 

JUDGMENT. 

1.  Revival  of  One  Judgment  by  Setting  Aside  Another  Overrul- 
ing It.  A  decree  vesting  one-half  of  community  property 
in  the  children  of  a  testator  remains  unaffected  by  the 
setting  aside  of  a  decree  rendered  in  the  same  cause  upon 
proceedings  in   intervention   declaring  the  rights  of  the 
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parties  to  be  as  decreed  in  the  original  action,  except  that 
the  interests  of  all  parties  should-  be  subject  to  the  lien  of 
a  certain  mortgage. —  Mason  v.  McLean 31 

2.  Replevin  of  Partnership  Goods  by  One  Partner — Enjoining 
Judgment.  Where  one  partner  has  replevied  partnership 
goods  which  had  been  levied  upon  under  a  judgment 
against  his  co-partner,  he  cannot  enjoin  the  enforcement 
of  a  judgment  against  him  for  the  return  of  the  goods,  or 
for  their  value,  on  the  ground  that  the  goods  were  the 
property  of  an  insolvent  partnership  and  that  he  had  ap- 
propriated them  to  the  use  of  said  partnership. —  Bowman 
V.  McGregor 118 

8.  Erroneous  Judgment — Bemedy  by  Appeal.  Where  the 
proof  in  a  replevin  suit  shows  that  the  defendant  has 
merely  a  special  interest  in  the  property  levied  upon  and 
does  not  show  the  amount,  an  erroneous  judgment  against 
plaintiff  should  be  remedied  by  appeal  and  not  by  injunc- 
tion.—id  118 

4.  Setting  Aside  Default  Judgment.  Where  judgment  has 
been  taken  against  defendant  by  default  for  his  failure  to 
answer,  the  judgment  should  be  set  aside  when  it  appears 
that  he  has  a  defense  upon  the  merits  of  the  case  and  was 
misled  by  a  statement  of  plaintiffs  attorney  that  the  cause 
would  be  tried  several  months  later  than  the  time  at  which 
default  was  taken. —  Bastv.  Hysoni 170 

5.  Default  Judgment — When  Irregularity  Cured.  Although  a 
formal  default  may  not  have  been  entered  against  a  de- 
fendant before  the  trial  of  a  cause,  yet  the  supreme  court 
will  uphold  a  judgment  against  him  on  appeal,  where  it 
appears  by  the  record  that  the  time  for  answering  had  ex- 
pired, and  that  testimony  was  given  at  the  trial  as  to  the 
amounts  due  from  him  to  plaintiffs. — Proulx.  v.  Stetson  S 
Post  Mill  Co 478 

6.  Judgment  of  Supreme  Court — Construction.  Where  the  su- 
preme court,  in  reversing  a  decree  of  the  superior  court  in 
a  suit  for  the  foreclosure  of  mechanics'  liens,  virtually  af- 
firms the  decree  as  to  certain  claimants,  who  were  allowed 
interest  on  their  claims  by  the  judgment  appealed  from,  by 
directing  a  decree  in  favor  of  such  claimants  "for  the 
amounts  claimed,"  the  claimants  are  entitled  to  interest 
accrued  before  the  rendition  of  judgment  in  the  supreme 
court. — Fairhaven  Land  Co.  v.  Jordan 551 

7.  Failure  to  Amnoer  Interrogatories.  Judgment  may  be  given 
against  defendants  in  an  action  for  failure  to  answer  inter- 
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rogatories  within  the  time  prescribed  by  statute,  although 
a  formal  order  oa  the  part  of  the  court  requiring  defend- 
ants to  answer  such  interrogatories  has  not  been  made. — 
Livesley  v.  O'Brien 563 

8.  VaccUion  of  Judgment — Discretion  qf  Court.  A  motion  to 
vacate  and  set  aside  a  judgment  is  directed  to  the  discre- 
tion of  the  trial  court,  and  its  action  in  passing  thereon  wiU 
not  be  reversed  on  appeal,  unless  the  showing  made  there- 
for leaves  no  room  for  the  exercise  of  discretion  by  the 
lower  court. — Id 563 

See  Appeal,  9,  14,  16;   Costs,  3,  4;   Execution,  5; 
Habeas  Corpus.  2. 

JURISDICTION.    See  Appeal,  1;  Certiorari.  2;  Courts,  2. 
3;  Habeas  Corpus,  1;  Insanity,  2. 

JURY. 

1.  ChaXlenge  to  Juror.  A  challenge  to  a  juror  for  cause  should 
specify  the  grounds  of  ineligibility. —  StcUe  v.  Biles 186 

2 .  Drawing  Jury  —  Deputy  Sheriff  Disqualified  to  Serve .  Under 
§§69,  61.  CodaProc,  prescribing  the  method  of  drawing  a 
jury  from  the  jury  list  certified  by  the  county  commission- 
ers, a  deputy  sheriff  is  not  authorized  to  act  in  place  of  the 
sheriff. —  State  v.  Payne 563 

• 

3.  Special  Venire  —  Failure  of  Sheriff"  to  Make  Return.  The 
fact  that  a  sheriff  does  not  make  a  return  of  his  doings  in 
summoning  a  special  venire  of  jurors  until  after  the  com- 
mencement of  the  trial,  is  not  ground  for  a  challenge. —  Id,  563 

4.  Certificate  to  Jury  List.  The  certificate  of  the  officers  to  a 
jury  list  drawn  by  them  should  state  how  the  drawing  was 
actually  done,  and  not  simply  that  it  was  conducted  fairly 
and  as  provided  by  law. — Id 563 

LANDLORD  AND  TENANT. 

1 .  Sale  of  Leased  Land  —  Tender  by  Purchaser  of  New  Lease  — 
R^usal  of  Tenant  to  Accept.  Where  a  tenant  is  in  posses- 
sion of  land  under  a  written  contract  of  lease,  a  subsequent 
purchaser  of  the  land,  with  full  knowledge  thereof,  cannot 
maintain  an  action  for  ejectment  or  unlawful  detainer 
against  the  tenant,  on  the  ground  that  a  portion  of  the 
agreement  had  not  been  reduced  to  writing,  and  that  the 
tenant  refused  to  accept  a  new  lease  with  such  omitted  por- 
tion incorporated. —  Roderick  v.Swanson 222 
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2.  Unlawful  Detainer — Sufficiency  of  Evidence.  The  verdict  of 
the  jury  for  defendant  in  an  action  of  unlawful  detainer 
will  not  be  disturbed,  where  the  relation  of  landlord  and 
tenant  is  not  clearly  established  by  the  evidence. —  Seattle 
Operating  Co,  v.  Cavanaugh _ 325 

8.  Destruction  of  Premises — Recovery  of  Bent  Paid  in  Advance. 
Where  a  building,  occupied  by  a  tenant  under  a  lease 
whereby  he  covenants  to  pay  a  certain  rental  per  month 
in  advance,  is  destroyed  by  Hre,  the  tenant  may  recover  the 
money  paid  in  advance  for  that  portion  of  the  month  re- 
maining after  the  destruction  of  the  premises. — Porter  v. 
Tnll 408 

See  Assumpsit;  Parties,  1 . 

LARCENY. 

Sufficiency  of  Evidence.  The  evidence  is  insufficient  to  sus- 
tain the  conviction  of  defendant  for  the  crime  of  grand 
larceny,  when  it  is  shown  that  the  defendant  and  A  and  C, 
who  had  been  drinking  together,  went  to  bed  in  a  lodging 
house,  occupying  one  room;  that  the  defendant  and  A  got 
up  in  the  night,  leaving  C  in  the  room  with  the  door  un- 
locked, and  repaired  to  a  neighboring  saloon,  where  they 
spent  the  night  in  drinking,  the  defendant  paying  for  the 
drinks  with  a  twenty  dollar  gold  piece;  that  C  discovered 
in  the  morning  that  he  had  been  robbed  of  his  pocket  book 
containing  a  twenty  dollar  gold  piece;  but  there  was  no 
evidence  identifying  the  coin  spent  by  defendant  as  the  one 
stolen  from  C,  and  defendant  proved  that  he  had  received 
two  twenty  dollar  gold  pieces,  in  addition  to  silver  coin, 
about  a  month  prior  thereto  from  a  man  for  whom  he  had 
been  working;  and  it  was  further  shown  that  defendant 
had  and  was  spending  money  on  the  night  of  the  larceny 
and  before  the  alleged  commission  of  the  crime. —  State  v. 
Payne 563 

LIMITATION  OF  ACTIONS. 

Limitation  Reduced  from  Twenty  to  Ten  Years  —  When  Time 
Begifis  to  Bun.  Under  the  statute  of  1881,  which  reduced 
the  limitation  for  the  commencement  of  actions  to  recover 
the  possession  of  real  estate  from  twenty  to  ten  years  after 
the  accrual  of  the  cause  of  action,  a  party  whose  action  had 
not  been  barred  under  the  old  law  has  the  full  period  of 
ten  years  after  the  taking  effect  of  the  act  of  1881  in  which 
to  commence  such  action,  although  the  time  had  begun  to 
run  under  the  former  law. —  Packscher  v.  Fuller 534 
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LOGS  AND  LOGGING. 

1.  Liens  —  Sufficiency  of  Claim.  Under  the  provision  of 
§  1679,  Gen.  Stat.,  that  every  person  performing  labor  upon, 
or  who  shall  assist  in  obtaining  or  securing  saw  logs,  shall 
have  a  lien  therefor,  a  notice  of  lien  that  alleges  that  the 
claim  is  for  labor  pei*formed  upon,  and  assistance  rendered 
in  preparing  and  securing  certain  saw  logs,  is  sufficiently 
definite.—  Overbeck  v.  Calligan 842 

2.  Time  of  Filing  Liens.  The  thirty  days'  limitation  for  the 
filing  of  liens  for  labor  in  securing  saw  logs  does  not  begin 
to  run  from  the  time  such  logs  are  rafted  into  booms,  but 
from  the  time  the  services  rendered  in  securing  the  logs 
ends.— ia 842 

8.  Liens —  Upon  What  Property  May  be  Claimed  —  For  What 
Labor.  Under  §§1679  and  1690,  Gen.  Stat.,  one  who  has 
performed  labor  in  securing  saw  logs  may  enforce  a  lien 
against  a  part  of  the  property  upon  which  he  has  expended 
labor  for  all  the  labor  performed  upon  the  whole  lot  of  saw 
logs,  provided  the  logs  all  belonged  to  the  same  owner, 
and  the  labor  was  performed  under  one  entire  contract. — 
Proulx  V.  Stetson  &  Post  Mill  Co 478 

4.  Sam^  —  Construction  of  Logging  Roads.  One  who  con- 
structs a  necessary  road  by  which  certain  logs  are  taken 
from  the  forest  to  the  mill,  or  to  the  water  and  afterwards 
to  the  mill,  or  to  market,  as  much  assists  in  obtaining  and 
securing  such  logs  as  if  he  were  engaged  in  cutting  or  saw- 
ing them,  and  is  entitled  to- a  lien  for  such  labor. —  Id 478 

5.  Mistakes  in  Claim — Effect.  An  innocent  mistake  in  a  lien 
notice  as  to  the  exact  amount  due  a  laborer  for  his  hire  will 
not  defeat  the  lien. —  Id 478 

See  Venue  xs  Civil  Cases. 
MANDAMUS.    See  Appeal,  18;  Courts,  3. 

MASTER  AND  SERVANT. 

\.  Action  by  Servant  for  Injuries — Contributory  Negligence. 
Where  an  employe  of  a  coal  company  gets  upon  one  end  of 
the  brake  beam  of  the  company's  engine,  in  order  to  ride 
through  a  narrow  and  dark  tunnel  on  the  way  to  the  office 
to  get  his  pay.  and  is  injured  by  a  projecting  rock  in  the 
tunnel  striking  his  knee  and  throwing  him  to  the  ground, 
breaking  his  leg  and  dislocating  his  hip,  he  is  guilty  of  con- 
tributory negligence  although  riding  on  the  engine  at  the 
direction  of  a  foreman,  it  not  being  customary  for  the  men 
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to  ride  upon  the  brake  beam,  and  the  company  having  pro- 
vided another  way  to  reach  the  office  than  that  through  the 
tunnel. —  Richardson  v.  Carbon  Bill  Coal  Co^ ^    52 

2.  LiahUiiyfor  Negligence  of  Physician.  In  an  action  against 
a  company  for  injuries  sustained  in  consequence  of  the  neg- 
ligent  and  unskillful  treatment  of  the  surgeon  provided 
by  the  company,  a  non-suit  is  not  warranted  where  the 
evidence  shows  that  the  company  retained  one  dollar  per 
month  from  the  plaintiff's  pay  for  hospital  dues  and  a  phy- 
sician; that  the  company  by  the  acts  of  its  officers  assumed 
to  provide  a  physician  to  treat  plaintiff,  and  that  such  phyu- 
cian  was  a  negligent  and  unfit  person,  although  there  was 
no  proof  of  any  express  contract  relation  existing  between 
the  company  and  plaintiff  with  reference  to  providing  him 
a  hospital  and  a  physician,  and  he  was  in  fact  taken  to  the 
house  of  a  relative  instead  of  to  the  hospital. — Id 52 

3.  Fellow  Servants — Yard  Boss  as  Vice  Principal.  A  yard  boss 
of  a  lumber  yard  who  has  entire  control  of  the  yard,  with 
power  to  hire  and  discharge  workmen,  and  to  employ  them 
under  his  orders,  is  a  vice  principal,  and  not  a  fellow  serv- 
ant of  the  men  who  work  under  his  control  and  superinten- 
dence.— Zintek  v.  Stimson  Mill  Co 178 

4.  Negligence  of  Yard  Boss — Liability  of  Master.  In  an  action 
against  a  mill  company  for  the  death  of  a  workman  caused 
by  the  falling  of  a  lumber  pile  which  had  been  negligently 
piled,  it  is  error  to  non-suit  the  plaintiffs,  when  the  testi- 
mony tends  to  show  that  a  yard  boss  had  entire  charge  of 
the  yard  and  of  the  piling  of  lumber,  that  he  hired  and  dis- 
charged workmen,  and  that  they  worked  under  his  orders; 
and  that  the  injury  was  due  to  his  negligence. — Id 178 

5.  Fellow  Servants — Fire  Boss  in  Coal  Mine.  A  "  tire  boss"  in 
a  coal  mine,  whose  duty  it  is  to  direct  the  men  to  leave  the 
place  where  they  are  working  and  go  to  another  place  if,  in 
his  opinion,  continuance  at  work  in  such  place  is  dangerous, 
but  who  has  no  control  of  the  action  of  the  miners  in  the 
prosecution  of  their  work,  does  not  stand  in  the  position  of 

a  vice  principal. — Morgan  v.  Carbon  Hill  Coal  Co 577 

MECHANICS'  LIENS. 

1.  For  What  Materials.  Where  materials  have  been  specially 
designed  for  a  certain  building  and  furnished  the  contractor 
therefor,  a  lien  may  be  claimed  for  the  whole  amount  fur- 
nished, although  only  a  portion  has  been  used  in  the 
construction  in  consequence  of  the  contractor  having  sus- 
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peDded  work  on  the  building. —  Hvitig  Bros.  Mfg.  Co.  v. 
Denny  Hotel  Co 122 

2.  Second  Notice  After  Premature  Filing  of  Claim.  Where  a 
notice  of  lien  is  prematurely  Hied  for  the  reason  that  the 
last  portion  of  the  materials  furnished  had  not  arrived,  al- 
though on  the  way,  the  claimant  has  a  right  to  file  a  second 
notice  after  the  delivery  of  the  materials. —  Id 122 

3.  Claim  of  Foreign  Corporation.  Under  §1667.  Gen.  Stat., 
it  is  unnecessary  that  the  attorney  verifying  a  mechanic's 
lien  notice  for  a  foreign  corporation  should  be  specially 
authorized  by  appointment  and  the  appointment  filed  in 
the  oflSce  of  the  secretary  of  state. —  Id 122 

4.  Materials  Furnished  After  Cessation  of  Work.  Where  there 
is  a  partial  cessation  of  work  upon  a  building  because  of 
differences  between  the  owner  and  contractor,  but  the 
abandonment  of  the^.ontract  is  not  complete  and  perma- 
nent until  after  the  furnishing  of  certain  materials,  lien 
maybe  claimed  therefor. —  Id 122 

5.  Enforcement  — Attorney's  Fee.  An  attorney's  fee  of  $2,000 
for  enforcing  a  lien  of  $21,000  is  excessive  and  should  be 
reduced  to  the  sum  of  $1,000,  or  lower. —  Id 122 

6.  Priority  of  Mortgage  and  Mechanies'  Liens.  Under  the  pro- 
visions of  our  statutes,  a  material  man  can  claim  a  lien 
only  from  the  time  he  commenced  to  furnish  materials  for 
the  building,  and  if  such  time  is  subsequent  to  the  crea- 
tion of  a  mortgage  lien,  of  which  he  had  notice,  his  claim 
for  materials  is  subject  thereto. —  Id 122 

7.  Same.  A  mechanic's  lien  will  not  date,  for  the  purpose  of 
priority  over  mortgage  and  other  liens,  from  the  time  the 
claimant  commenced  the  preparation  of  the  materials  in 
another  state,  which,  by  the  contract,  were  to  be  delivered 
at  a  certain  building  in  course  of  construction  in  this  state. 

—  Id 122 

8.  Insufficiency  of  Description.  A  lien  notice  which  describes 
the  property  as  **all  of  lot  5  in  block  9  .  .  .  except 
the  west  20  feet  of  said  lot;  and  that  said  building  is  known 
as  the  Brodek-Schlessinger  building,  and  is  on  the  north- 
west corner  of  Third  and  Washington  streets,  in  said  city," 
is  insufficient  to  create  a  valid  lien,  when  the  building  also 
covers,  in  addition  to  the  tract  specified,  the  south  half  of 

lot  ^.—  Whiiiier  v.  Stetson  &  Post  Mill  Co 190 

9.  Mistake  in  Amount  of  Claim — Remitting  Excess.  Where  the 
owners  of  adjoining  parcels  of  land  jointly  construct  build- 

42—6  WA«H. 
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injifs  thereon  under  contract  with  the  sanie  contractors,  and 
a  lien  is  claimed  for  glass  furnished  both  buildings  by  a 
sub-contractor,  who  understands  that  the  whole  structure  is 
being  built  by  B.  &  S.,  while  in  fact  one  N.  is  the  owner  of 
a  portion  thereof,  but  the  claim  of  lien  as  made  out  by  his 
attorneys  correctly  describes  the  B.  &  S.  property,  and  by 
mistake  seeks  to  charge  the  same  with  the  glass  furnished 
for  N/s  portion,  the  mistake  may,  on  the  trial,  be  rectified 
by  remitting  the  excessive  claim. — Id 11*0 

10.  Materials  Furnished  Holder  of  Equitable  Title — Liability  of 
Owner  of  Fee.  Where  materials  are  furnished  for  a  build- 
ing to  one  who  has  possession  of  the  land  upon  which  the 
building  is  being  constructed  under  a  contract  of  purchase, 
a  lien  can  attach  only  to  the  interest  of  the  holder  of  such 
contract;  and  on  a  forfeiture  of  his  rights  thereunder,  the 
owner  of  the  legal  title  is  not  liable  to  personal  judgment 
for  such  materials,  nor  is  his  interest  in  the  land  subject  to 
a  mechanic's  lien  therefor. — Menizer  i\  Peters 540 

See  CORPOItATION8,  1;  ESTOFPEL,  1. 

MORTGAGES. 

Foreclosure  of  Mortgage  —  Attorney  Fees.  Although  a  mort- 
gage may  provide  for  the  payment  to  the  mortgagee  out  of 
the  proceeds  of  sale  on  foreclosure,  of  "counsel  fees  at  the 
rate  of  ten  per  cent,  upon  the  amount  which  may  be  found 
to  be  due  for  principal  and  interest  by  the  said  decree"  of 
sale,  the  mortgagor  is  not  liable  to  the  payment  of  such 
counsel  fee  where,  before  the  expiration  of  the  time  for 
answering  in  the  foreclosure  suit,  he  pays  into  court  the 
full  amount  of  principal  and  interest  and  costs  to  date. — 
Lanuiwn  v.Anstiti 191) 

MUNICIPAL  CORPOKATIONS. 

1.  Purchase  of  Wntcr  Works  —  Ordinance.  An  ordinance  pro- 
viding for  the  purchase  by  a  city  of  the  existing  plant  of  a 
light  and  water  company,  embracing  its  water  works  and 
electric  light  plant,  with  a  certain  exception,  and  that  the 
city  extend  the  water  works  by  a  gravity  system  from  cer- 
tain springs,  is  sufficient  without  the  ordinance  containing 
a  schedule  showing  the  extent  of  territory  covered,  the 
miles  of  pipe  laid  and  of  what  sizes,  the  sources  of  water 
supply  and  the  extent  of  the  righl!^  of  the  seller  therein,  the 
quantity  of  water  available,  and  if  brought  to  the  city  in 
a(|ueduct  or  flume,  of  what  capacity,  the  capacity  of  the 
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pumping  stations  and  their  character,  and  the  amount  of 
land  and  where  situate. — Seymour  v.  Tacoma 138 

2.  Same — Issuance  of  Bonds — Submission  to  Voters.  Under 
the  act  of  March  26,  1890  (Laws  1889-90,  p.  520),  and  the 
amendment  thereof  (Laws  1891,  p.  326),  the  question  of  pur- 
chasing water  works  and  light  plant,  and  paying  therefor 
with  the  proceeds  of  bonds,  may  be  submitted  to  the  voters 
at  the  same  election  as  one  proposition. —  Jd 188 

3.  Savie — Election  Notice.  It  is  not  necessary  that  the  ordi- 
nance itself  providing  for  the  purchase  of  water  works 
should  be  set  out  in  full  in  the  election  notice  where  the 
latter  contains  a  fair  statement  of  the  matters  to  be  voted 
upon.— id 138 

4.  Liability  for  Injury  to  Firennen.  A  municipal  corporation 
is  not  liable  for  the  negligence  of  firemen  engaged  in  the 
line  of  their  duty. — Lawson  v.  SeattU 184 

5.  Same.    The  apparatus  used  by  a  fire  company  being  under 
-the  special  control  and  inspection  of  such  company  and  not 

of  the  city,  the  city  cannot  be  held  liable  for  injuries  re- 
ceived on  account  of  the  defective  condition  of  the  appa- 
ratus.—ic^ 184 

6.  Taxation — Assessment  in  Unclassified  Cities.  The  act  of 
Mai*ch  9, 1893,  entitled  '*An  act  to  provide  for  the  assess- 
ment and  collection  of  taxes  in  municipal  corporations  of 
the  third  and  fourth  class  in  the  State  of  Washington,"  does 
not  apply  to  the  city  of  Port  Townsend,  as  the  latter  has 
not  become  a  classified  city  Under  the  laws  of  the  state. — 
Fort  Townsend  v.  Sheehan 220 

7.  Same.  The  assessor  of  the  county  of  Jefferson  is  not  au- 
thorized by  the  general  revenue  law  approved  March  15, 
1893,  to  make  the  assessment  for  the  city  of  Port  Townsend, 

as  a  part  of  his  duties  as  such  county  assessor. — Id 220 

8.  Cities  of  First  Class — Collection  of  Taxes  by  County  Treas- 
urer— Constitutional  Law.  The  act  of  March  9, 1893,  en- 
titled "An  act  to  provide  for  the  assessment  and  collection 
of  taxes  of  cities  of  the  first  class,  and  specifying  the  duties 
of  certain  county  ofticers  in  regard  thereto,"  does  not  vio- 
late any  constitutional  provision  relating  to  municipal  cor- 
porations, as  it  leaves  the  power  to  impose  taxes  unaffected, 
but  works  an  amendment  to  all  conflicting  provisions  of 

.  charters  of  cities  of  the  first  class  upon  the  subject  of  the 
assessment  and  collection  of  taxes. — Staie,  ex  rel.  Seattle,  v. 
Carson 250 
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9.  Same.  A  legislative  act  which  provides  that  the  county 
treasurer  shall  be  charj^ed  with  the  duty  of  assessing  and 
collecting  city  taxes,  and  that  the  city  shall  pay  him  there- 
for the  sum  of  $500  per  year,  does  not  violate  the  constitu- 
tional inhibition  against  increasing  the  compensation  of  any 
public  officer  during  his  term  of  office. —  Id 250 

10.  Same — ilffect  of  Repealing  Clause  in  GefiercU  Revenue  Law, 
The  act  of  March  15, 1893,  repealing  "all  acts  and  parts  of 
acts  heretofore  enacted  by  the  legislature  of  the  Territory 
or  State  of  Washington  providing  for  the  assessment  and 
collection  of "  taxes  in  this  state,"  aflfects  laws  relating  to 
state  taxation  generally,  and  has  no  application  to  the 
special  provisions  of  the  law  of  March  9,  1893,  relating  to 
the  collection  of  taxes  in  cities  of  the  first  class. —  Id 250 

11.  Street  Improvements  —  Payment  Out  of  Special  Ftiful  —  Lia- 
bility of  City.  Where,  under  authority  of  its  charter,  an 
ordinance  of  the  city  provides  that  certain  classes  of  street 
improvements  shall  be  paid  for  by  special  assessment 
against  the  property  fronting  thereon,  such  provisions  be-, 
come  a  part  of  the  contract,  and  the  persons  contracting  to 
make  such  improvements  must  look  to  payment  from  a 
special  fund;  and  the  remedy  of  the  contractor  remains 
the  same  although  the  charter  provisions  under  which  the 

improvement  was  made  have  been  superseded. —  Soule  v. 
Seattle  315 

12.  Same.  Where  a  city  has  already  reached  its  constitntional 
limit  of  indebtedness,  it  has  no  power  to  render  itself  liable 
for  the  cost  of  street  improvements  contracted  for  subse- 
quent thereto,  even  although  the  city  fails  to  levy  an  as- 
sessment and  provide  a  special  fund  for  such  improvement, 

as  it  is  required  by  ordinance  to  do. —  Id 315 

13.  Same  —  Interest.  Where  city  officials  have  issued  warrants 
upon  a  special  fund  which  was  to  be  collected  from  prop- 
erty benefited  by  the  construction  of  street  improvements, 
the  city  is  not  liable  for  interest  thereon,  until  the  delin- 
quency of  the  assessments  made  for  such  improvements. — 

Id    315 

14.  Streets  Over  Tide  Lands.  Under  the  constitution  and  laws 
of  this  state  cities  of  the  Jdrst  class  have,  as  against  private 
parties,  the  absolute  right  to  extend  their  streets  over  and 
across  the  tide  lands  lying  within  their  corporate  limits, 
subject  only  to  the  rights  of  navigation  in  the  waters  cov- 
ering such  tide  lands. —  Columbia,  etc.,  R.  R.  Co.  v.  Seattle     332 

15.  Same.  Where  a  city,  by  an  ordinance  regularly  passed, 
recognizes  the  existence  of  a  street  over  a  certain  portion 
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of  tide  land,  aad  provides  for  the  widening  and  extension 
thereof,  and  the  city,  by  hs  proceedings,  is  estopped  to  deny 
that  such  location  is  a  street,  snch  location  must  be  held  to 
be  a  street  as  to  the  public  generally,  and  no  private  per- 
son can  question  the  city's  right  to  establish  it. —  Id 382 

16.  Warrants — Rate  of  Interest.  In  this  state,  municipal  corpo- 
rations are  liable  for  interest  at  the  legal  rate  —  ten  per 
centum  —  upon  the  amounts  due  from  them,  from  the  time 
that  a  warrant  therefor  has  been  issued  and  payment  thereof 
refused  for  want  of  funds. —  Seymour  v.  bpokanc 862 

17.  Same.  Ch.  2,  §19,  of  the  freeholders*  charter  of  Spokane, 
limiting  the  interest  upon  city  warrants  to  8  per  cent,  per 
annum,  applies  only  to  warrants  given  for  raonej'  borrowed 

on  the  credit  of  the  city. —  Iff 362 

18.  Bonds  for  Internal  Improvements  —  Constitutional  Law  — 
Cities  of  First  Class.  The  act  of  March  9, 1893,  entitled  "An 
act  relating  to  internal  improvements  in  cities,  authorizing 
the  issuance  and  collection  of  bonds  upon  the  property  bene- 
fited by  local  improvements,  and  declaring  an  emergency," 
is  constitutional,  and  is  applicable  to  cities  of  the  lirst  class, 

as  well  as  to  all  other  cities. — Oermond  r.  Tacoma 365 

19.  Taxation  in  Cities  of  First  Class — Assessment  by  County  As- 
sessor. The  general  revenue  law  adopted  March  15, 1893, 
requiring  that  the  names  of  persons  to  whom  personal  prop- 
perty  is  assessed  shall  be  listed  alphabetically  in  the  roll,  and 
that  real  estate  shall  be  listed  numerically,  must  be  con- 
strued in  connection  with  the  provisions  of  the  act  of  March 
9,  1898,  requiring  assessors  in  counties  containing  cities  of 
the  first  class  to  list  the  property  within  the  limits  of  any 
such  city  in  as  compact  a  form  as  practicable  on  the  assess- 
ment roll,  and  when,  by  reason  of  a  change  in  the  bound- 
aries of  any  city,  or  otherwise,  the  rate  of  nixes  is  required 
to  differ  in  different  districts  thereof,  the  assessor  shall  prop- 
erly segregate  the  real  and  personal  property  in  each  dis- 
trict so  that  each  rate  of  taxation  may  be  readily  applied  to 
property  lawfully  coming  thereunder;  and  for  the  purposes 
of  cit}'  assessments,  the  making  of  separate  lists  for  different 
districts,  which  shall  themselves  be  arranged  alphabetically, 
in  the  case  of  personal  property,  and  numerically  in  the 
case  of  real  property,  will  be  a  full  compliance  with  the 
statute. —  State,  ex  rel.  Seattle,  v.  Abrahams 372 

20.  Vagrancy  —  Conviction  Under  Municipal  Ordinance.  Al- 
though a  city  may  be  authorized  to  puuish,  but  not  to  de- 
tine,  the  crime  of  "vagrancy,"  j'et  a  conviction  under  an 
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ordiDance  defining  the  crime  and  providing  punishment 
therefor  will  be  valid  when  the  complaint  states  facts  suf- 
ficient to  constitute  a  crime  under  the  statute  defining 
VAgr^ncy.— Spokane  v.  Williams 87ft 

31.  Fraiichise  for  Right-of-way  Over  Streets — Estoppel.  Where 
the  city  of  Seattle  has  laid  out  a  street  over  tide  land,  and 
granted  a  railway  company  the  right  to  lay  tracks  thereon, 
by  virtue  of  provisions  contained  in  the  charter  conferred 
upon  the  city  by  the  territorial  legislature,  and  its  acts  in 
exercising  such  power  have  been  subsequently  confirmed 
by  the  provision  of  the  state  constitution  authorizing  cities 
to  extend  their  streets  over  tide  lands,  such  city  is  estopped 
to  dispute  the  validity  of  the  franchise  granted  the  railway 
company,  on  the  ground  of  want  of  authority  in  the  city  to 
grant  the  right-of-way. —  Seattle  v.  Colinnbia,  etc.,  R.R.  Co..  37^ 

23.  Savie.  Although  an  ordinance  of  a  city  granting  a  railway 
company  a  right-of-way  over  a  certain  street  may  impose  a 
condition  that  the  railway  must  be  constructed  within  a  cer- 
tain time,  yet  the  cily  is  estopped  to  urge  that  the  grant  is 
void  by  reason  of  a  failure  to  comply  with  such  conditions, 
when  the  ordinance  has  never  been  repealed  and  the  city 
has  permitted  the  railway  company  to  continuously  operate 

its  road  for  several  years. — Id 379 

28.  Same  —  Clianging  Street  Grade.  A  municipal  corporation 
has  no  right  to  make  such  a  change  in  a  street  grade  as  will 
elfect  a  destruction  of  the  franchise  theretofore  granted  a 
railway  company  to  lay  its  tracks  therein. —  Id 379 

24.  Perpetual  Grant.  A  municipal  corporation  may  grant  a 
perpetual  franchise  for  a  right-of-way  over  its  streets.— /rf    379 

25.  When  Assessment  May  be  Used  as  Limitation  on  Indebtedness. 
Under  the  charts  of  the  city  of  Tacoma  the  assessment  for 
purposes  of  taxation  is  not  complete  when  the  board  of 
equalization  has  finished  its  labors  in  fixing  and  equaliz- 
ing values,  but  the  assessments,  as  equalized,  must  be  added 
up  on  the  rolls  by  the  comptroller,  and  the  same  delivered 
by  him  to  the  city  council  before  the  assessment  can  be 
used  as  a  basis  for  computing  the  limitation  on  municipal 
indebtedness. — Seymour  v.  Tacoma 427 

20.  Purchase  of  Water  Works  —  Issuance  of  Borkds — Notice  qf 
Election.  Where  there  has  been  a  substantial  compliance 
with  the  requirements  of  the  law  governing  notice  of  elec- 
tions, in  the  matter  of  voting  municipal  bonds,  and  there 
has  been  a  fair  election  thereunder,  the  result  cannot  be 
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defeated  by  technical  irregularities,  such  as  posting  the  no- 
tice only  twenty-six  days  instead  of  thirty,  and  failure  to 
publish  the  notice  in  the  official  paper  on  the  day  immedi- 
ately preceding  the  election,  when  the  ordinance  required 
publication  for  the  thirty  days  next  preceding  election  day. 
— /f/ 427 

27.  Same— Elections — Suf)7nissi(m  of  Various  Propositions.  An 
election  for  the  issuance  of  bonds  for  the  pui'chase  of  water 
works  is  not  void  for  the  reason  that  at  the  same  election 
there  was  also  submitted  another  proposition  for  the  issu- 
ance of  bonds  for  the  construction  of  a  bridge. — Id 427 

28.  Same  —  Limilalion  of  Indehtedtiess — Enjoining  Issuance  of 
Bonds  in  Excess.  Where,  subsequent  to  a  municipal  elec- 
tion for  voting  bonds  for  the  purchase  of  water  works,  but 
prior  to  their  issuance,  a  new  assessment  becomes  opera- 
tive, whereby  the  valuation  of  taxable  property  is  reduced, 
the  city  may  be  enjoined  from  issuing  bonds  in  excess  of 
five  per  cent,  of  the  existing  valuation,  although,  under  the 
valuation  in  force  at  the  time  of  the  election,  the  city  could 
lawfully  vote  for  a  larger  issue. — Id 427 

20.  Municipal  hidebtcdmss —Limitation.    Under  the  act  of  1891, 
the    limitation   upon    municipal   indebtedness  for    water 
works,  light  plants  and  sewers  is  live  per  cent,  of  the  total 
valuation  of  property  within  the  city  limits.    {Metcalfe  v. 
Seattle,  1  Wash.  297,  distinguished.)— /(/ 427 

30.  Same.  Where  municipal  bonds  are  not  payable  out  of  the 
general  fund,  but  out  of  the  proceeds  of  special  taxes,  the 
amount  of  cash  in  the  general  fund  cannot  be  credited 
upon  the  amount  of  bonded  indebtedness  proposed  so  as 
to  reduce  the  municipal  indebtedness  below  the  live  per 
cent,  limit. — Id 427 

31.  Illegal  Contracts — Ratification.  Where  the  charter  of  a  city 
provides  against  liability  on  any  contract  for  the  payment 
of  any  sum  exceeding  fifty  dollars,  unless  the  same  is  au- 
thorized by  ordinance  and  made  in  writing  and  signed  by 
the  clerk  or  an  authorized  agent,  the  city  cannot  be  ren- 
dered liable  by  the  verbal  agreement  of  the  mayor  and  a 
council  committee  to  pay  certain  sums  exceeding  fifty  dol- 
lars, in  addition  to  those  duly  authorized  by  the  council; 
nor  can  the  city,  by  its  conduct,  acquiesce  in  and  ratify  the 
acts  of  its  officers,  so  as  to  make  such  verbal  contract  valid 
and  binding  retroactively. —  Arnottv.  Spokane 442 

32.  Same  —  Discounting  Warrants.  A  municipal  corporation 
has  no  authority  to  make  a  contract  to  discount  its  own 
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warrants;  and  the  fact  that  the  city  has  paid  a  portion  of 
the  discount  on  its  warrants  in  accordance  with  an  agree- 
ment of  its  oiticers,  will  not  estop  it  from  asserting  the  ille- 
gality of  such  a  contract. —  Id 442 

33.  Contracts  With  Miinici2>al  Corporation.  Wherever  a  person 
enters  into  a  contract  with  an  agent  of  a  raunioipal  corpor- 
ation, he  must  at  his  peril  ascertain  the  extent  of  such 
agent's  authority,  and,  if  he  fails  to  do  so,  he  alone  must 
suffer  the  consequences. —  Jd 442 

34.  Franchise  for  Street  RaiUrny — Estoppel.  Where  a  street 
railway  company,  under  an  ordinance  granting  it  a  right 
to  lay  tracks  in  certain  streets,  lays  and  operates  in  con- 
nection with  such  system  a  track  upon  a  street  not  named 
in  its  franchise,  the  city  is  estopped  to  interfere  therewith, 
when  it  had  knowledge  thereof  through  its  officers,  the 
tracks,  in  fact,  being  laid  under  the  direction  of  its  super- 
intendent of  streets,  and  the  company  had,  for  several 
years,  operated  its  railway  thereon  without  objection,  and 
paid  taxes  assessed  upon  the  property  by  the  city. — S//o- 

iS7.  My.  Co.  v.  iypokane  Fails 521 

35.  Same  —  Cnauthorized  Tracks  —  Abatement  as  Nuisance. 
Where  a  street  railway  company  .holds  a  franchise  to  oper- 
ate a  cable  railway  upon  certain  streets,  through  compli- 
ance with  the  absolute  conditions  contained  in  the  grant, 
but  operates  a  horse  railway  instead  of  a  cable  railway 
upon  one  of  the  streets,  the  proper  course  for  the  city  is. 
not  to  abate  such  horse  railway  as  a  nuisance,  but  to  take 
such  legal  proceedings  as  will  compel  the  oi)eration  of  the 
road  by  cable  instead  of  by  horses. —  Id 521 

36.  Same.  Although  a  street  railway  track  constructed  with- 
out authority'  may  be  technically  a  nuisance,  yet  where  there 
is  no  general  law  of  the  city  declaring  such  railway  a 
nuisance  and  authorizing  its  abatement,  the  city  is  not 
authorized,  under  a  charter  provision  empowering  it  *'to 
cause  any  nuisance  to  be  abated,"  to  tear  up  such  street 
railway  track. —  Id 521 

37.  Violation  of  Ordinances  —  Prosecution.  A  prosecution  for 
the  violation  of  a  city  ordinance  may  be  conducted  in  the 
name  of  the  city  instead  of  in  the  name  of  the  state. — Spo- 
kane   V.  Robison : 547 

38.  Same — Complaint  by  Private  Person.  The  charter  of  the 
city  of  Spokane  providing  that  the  city  attorney  shall  con- 
duct all  prosecutions  for  violations  of  its  ordinances  does 
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not  require  that  officer  to  subscribe  and  swear  to  the  com- 
plaints therefor,  and  the  prosecution  raay  be  had  upon  the 
complaint  of  any  private  person. — Id 547 

39.  Right  to  Prohibit  Slaughter  Houses.  Cities  of  the  first  class 
are  authorized  to  prohibit  the  erection  an^i  maintenance 

of  slaughter  houses  within  their  corporate  limits. — Id 547 

40.  Same  —  Evidence.  In  a  prosecution  for  maintaining  a 
slaughter  house  within  the  city  limits  at  a  certain  time  in 
the  year  1892,  evidence  is  immaterial  as  to  what  the  bound- 
aries were  in  1886. — Id 547 

See  Certioraki,  5,  Elections  and  Voters;  Eminent 
Domain,  2;  Negligence.  1.  2;  Public  Lands;  Stat- 
I'TES,  1;  Taxation,  8. 

NEGLIGENCE. 

1.  Icy  Sidewalks  —  Liabilily  of  City.  A  city  is  not  liable  for 
damages  for  injuries  received  from  falling  on  an  icy  side- 
walk if  the  ice  is  not  so  rough  and  uneven,  or  so  rounded 
up,  or  at  such  an  incline  as  to  make  it  an  obstruction  and 
to  cause  it  to  be  unsafe  for  travel  with  the  exercise  of  due 
care.— Ca/rfcr  ?•.  Walla  Walla 377 

2.  Same — Instructions.  Where  there  is  testimony  tending  to 
show  that  an  accident  was  due  to  the  slipperiness  and 
smoothness  caused  by  the  ice  upon  a  walk,  it  is  error  for 
the  court  to  refuse  to  instruct  the  jury  that  "mere  slip- 
periness of  the  sidewalk,  occasioned  by  ice  or  snow,  not 
being  accumulated  so  as  to  cause  an  obstruction,  is  not 
ordinarily  such  a  defect  as  will  make  the  city  liable  for 
damages  occasioned  thereby." — Id 377 

3.  Defective  Water  Closet — Pleading — Instructions.  In  an  ac- 
tion for  damages  caused  by  the  leakage  of  water  from  a 
water  closet,  where,  under  the  pleadings,  no  question  is 
raised  as  to  the  manner  in  which  the  plumbing  had  been 
originally  done,  nor  as  to  the  make  or  construction  of  the 
water  closet,  it  is  prejudicial  error  to  charge  the  jury  that, 
unless  the  best  kind  of  closet  known  at  the  time  was  placed 
in  the  building  by  the  defendant,  the  jury  may  from  that 
fact  alone  find  him  guilty  of  negligence. —  Bernhard  v. 
Beeves 424 

4.  Coal  Mining — Ventilating  Machinery.  The  fact  that  a  coal 
mining  company  had  stopped  its  ventilating  machinery 
from  Saturday  night  until  Sunday  night  does  not  consti- 
tute negligence  when  coupled  with  the  fact  that  the  machin- 
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ery  had  been  started  and  continuously  run  for  a  period  of 
twelve  or  fourteen  hours  before  an  explosion  of  gas  oc- 
curred on  Monday  morning. — Morgan  v.  Carbon  Bill  Coal 
Co 577 

5.  Same — Contributory  Negligence.  Where  a  miner  assured  a 
"tire  boss"  about  to  test  the  air  in  a  gangway  in  a  mine 
that  there  was  no  gas  there,  and  the  "fire  boss"  resting 
upon  such  assurance  opened  his  lamp  to  light  his  pipe,  and 
an  explosion  ensued,  killing  the  miner,  such  remark  on  the 
part  of  the  miner  amounted  to  contributory  negligence. — 
Id 577 

See  Cakkieiis,  1,2;  Damages,  1;  Horse  and  Street 
Railroads,  1;  Master  and  Servant,  1.  2,  4;  Mu- 
nicipal Corporations,  4,  5;  Railroad  Co3ipanibs. 

NEGOTIABLE  INSTRUMENTS. 

1 .  Action  071  Note — Assessment  of  Attorney  Fees  by  Court,  The 
fact  that  the  court,  in  an  action  upon  a  promissory  note,  as- 
sessed the  amount  of  attorney's  fees  due  thereon,  and  added 
same  to  the  verdict  of  the  jury,  is  not  prejudicial  error. — 
Yakima  National  Bank  v.  Knipe 348 

'Z.  Promissory  Notes — Frovisioii  for  Attorney  Fees  —  Effect 
Upon  Negotiability.  A  condition  in  a  promissory  note  pro- 
viding for  the  payment  of  attorney  fees  in  the  case  of  a  suit 
to  enforce  its  collection,  does  not  affect  the  negotiability  of 
the  note. —  Second  National  bank  v.  Anglin 403 

8.  Promissory  Notes  —  Default  in  Payment  qf  Interest  —  Matu- 
rity of  Note.  In  a  suit  to  foreclose  a  mortgage  securing  a 
promissory  note  and  coupon  interest  notes  the  plaintiff  is 
not  entitled  to  judgment  for  the  interest  notes  not  due,  al- 
though the  note  in  terms  provides  that  in  case  of  default  in 
payment  of  any  interest  when  due,  the  principal  note  and 
interest  coupons  shall  mature  and  become  payable  at  once 
at  the  option  of  the  holder. —  Cloud  v.  Rivord 555 

A.  Same — Contract  for  Interest  After  Maturity.  Where  a 
promissory  note  provides  that  it  shall  bear  interest  at  the 
rate  of  four  per  cent,  per  month  after  maturity,  such  con- 
tract applies  to  the  definite  time  set  for  the  payment  of  the 
note,  and  not  to  the  maturity  arising  by  reason  of  a  default 
in  the  payment  of  an  installment  of  interest. —  Id 555 

5.  Action  on  Note  —  Attorney  Fees.  Where  a  promissory  note 
contains  a  provision  for  the  payment  of  an  attorney's  fee 
in  case  of  suit  to  collect  principal  or  interest,  such  provi- 


INDEX— Vol.  6.  667 


NEGOTIABLE  INSTRUMENTS  — Continued. 

sion  must  be  construed  as  a  promise  to  pay  a  reasonable 
attorney's  fee,  and  when  plaintiff,  in  an  action  on  such 
note,  has  alleged  and  proved  a  reasonable  attorney's  fee, 
he  is  entitled  to  judgment  therefor. — Id 555 

See  Alteration  of  Instruments.  1-4;  Husband  and 
Wife,  5;  Parties,  2. 

NEW  TRIAL. 

1.  Insufflciency  of  Evide?ice.  A  new  trial  may  be  awarded, 
although  the  verdict  be  supported  by  some  evidence,  where 
it  appears  that  the  evidence  is  insufficient  to  justify  the 
verdict. — Pederson  v.  Seattle,  etc.,  St.  Ry.  Co 202 

2.  New  Trial— 'Newly  Discovered  Evidence.  Where  the  com- 
plaint in  an  action  for  damages  alleged  that  the  ties  of  de- 
fendant's road  bed  were  rotten  and  unsafe,  whereby  the 
injury  was  caused,  defendant  had  sufficient  notice  to  put  it 
upon  an  investigation  of  allHts  road  bed  at  the  place  where 
the  accident  occurred,  and  the  defendant  is  not  entitled 
to  a  new  trial  on  the  ground  that  it  was  surprised  at  the 
proof  of  the  defective  condition  of  a  particular  tie,  and  that 
it  now  has  newly  discovered  evidence  to  the  contrary. — 
Booth  r.  Columbia,  etc.,  R.  R.  Co 531 

See  Certiorari,  1 . 

NOVATION. 

Dissolution  of  Partnership  —  Effect  as  to  Creditors.  An 
agreement  between  parties,  whereby  the  partnership  is 
dissolved  and  one  of  them  released  from  liability  for  past 
debts,  does  not  bind  a  creditor  to  whom  notice  thereof  is 
sent,  when  there  is  no  consent  or  act  of  acquiescence  on 
his  part. —  Wadhams  v.  Page 103 

NUISANCE.    See  Municipal  Corporations,  35,  36,  39. 

OFFICE  AND  OFFICER. 

1.  Comity  Officers — Terms  of  Office — Constitutional  Law.  A 
prosecuting  attorney  holding  office  under  the  provisions 
of  art.  27,  §6  of  the  constitution,  does  not  fill  such  a  term 
as  is  contemplated  by  art.  11,  §7  of  the  constitution,  which 
prohibits  a  county  officer  from  holding  more  than  two 
terms  in  succession. — Sitialley  v.  Snell 161 

2.  Verification  Before  Deputy  County  Clerk'  —  Jurat  Siiould  he 
Signed  in  Deputy's  Natne.    When  the  verification  to  an  in- 
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formation  is  made  by  the  prosecutinfjf  attorney  before  the 
deputy  county  clerk,  it  is  proper  that  the  jurat  should  be 
signed  by  such  officer  in  his  own  name;  and  it  is  unneces- 
sary that  he  sign,  in  such  case,  in  the  name  of  his  principal 
by  himself  as  deputy. —  Stute  v.  Devine 587 

See  Courts,  3;  Jury,  2. 

PARTIES. 

1.  Action  for  Breach  of  Contract — Lease  of  Community  Land — 
Parties.  The  fact  that  one  of  two  joint  lessees  paid  all  the 
money  on  the  contract  of  lease  does  not  warrant  an  ac- 
tion by  him  alone  for  breach  of  the  contract. —  Dietz  v. 
WinehiU 109 

2.  Action  Cpon  Note  —  Blank  Indorsement — Real  Party  in  Inter- 
eM.  In  an  action  upon  a  promissory  note  by  an  indorsee, 
who  makes  the  payee  a  party  defendant,  the  production  of 
the  note  in  evidence  with  an  indorsement  in  blank  thereon, 
is  sufficient  to  prima  facie  establish  the  fact  that  the  plaint- 

itf  is  the  owner. —  Yakima  National  Bank  v.  Knipe 348 

3.  Dffert  of  Parties  Plaintiff — Estoppel  of  Defendant.  Where 
a  person  is  joined  as  a  party  plaintiff  in  an  action  by  an 
amended  complaint,  after  the  answer  of  defendants  had 
averred  such  person  had  an  interest  in  the  controversy,  the 
defendants  cannot  afterward,  on  appeal,  raise  the  objec- 
tion that  such  additional  party  plaintiff  is  not  a  party  in 
interest. — Shepard  r.  Hill 605 

See  Eminent   Domain,  2;   Husband   and  Wife,  5; 
Schools  and  School  Districts,  1. 

PARTNERSHIP. 

Liability  of  Incoming  Partner.  An  incoming  partner,  in  the 
absence  of  some  agreement  assuming  past  indebtedness, 
becomes  liable  only  for  the  future,  and  not  for  the  preex- 
isting, debts  of  the  partnership. —  Wolff  r.  Madden 514 

See  Judgment,  2;  Novation. 

PLEADING. 

1.  Motion  to  Strike  Answer — When  Improper.  In  an  action 
for  damages  to  abutting  property  from  the  construction 
and  operation  of  a  railroad  in  a  street,  an  answer  by  the 
railroad  company  which  is,  in  effect,  a  plea  of  license  from 
the  city  to  construct  and  operate  their  railroad  in  the 
street  cannot  be  stricken  out  on  the  ground  of  irrelevancy 
or  immateriality. —  Hatch  v.  Tacoma,  Vlympia,  etc.,  R,  R. 
Co 1 
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PLEADING— Continued. 

2.  Demurrer  Pending  —  Answer  Not  Bequired.  A  plaintiff  is 
not  called  upon  to  reply  to  an  affirmative  defense  while  his 
demurrer  to  a  special  defense  remains  undetermined. — 
Ewing  v.  Van  Wage^ien 39 

3 .  Admissions  in  Pleading  —  Estoppel — Premature  Action — 
Dismissal.  Plaintiff,  on  the  25th  day  of  February,  1892, 
brought  an  action  for  goods  sold  and  delivered  defendant, 
alleging  that  the  price  became  due  on  the  1st  of  February, 
1892.  Defendant  answered  that  by  the  terms  of  credit 
given  to  defendant  the  price  became  due  April  1,  1892. 
The  plaintiff  replied,  admitting  that  it  extended  '*the  time 
for  payment  to  April  1, 1892,  making  the  same  due  and  pay- 
able at  said  time."  Held,  That,  the  plaintiff  having  ad- 
mitted the  extension  of  time  of  payment  in  its  pleading,  it 
is  estopped  to  say  that  such  extension  was  void  for  want  of 
consideration,  and  defendant  is  entitled  to  judgment  of  dis- 
missal on  the  pleadings,  on  the  ground  that  the  action  was 
prematurely  brought. —  Rockford  Slice  Qo.  v.  Jacob 421 

See  Alteration  op  Instrdments,  4;  Bonds;  Con- 
tracts, 2;  Eminent  Domain,  l,  6;  Estoppel,  2,  3; 
Execution,  4;  Sale,  2;  Trover  and  Conversion. 

PLEDGE.    See  Corporations,  12. 

PRACTICE  IN  CIVIL  CASES. 

Amendment  of  Pleading — Non-suit.  Where  leave  has  been 
obtained  to  file  an  amended  complaint  to  correspond  with 
the  proofs,  it  is  error  to  direct  a  non-suit  for  insufficiency 
of  the  original  complaint,  if  the  proofs  show  a  cause  of 
action. — Richardson  v.  Carbon  Hill  Coal  Co 52 

See  Appeal,  20. 

PRINCIPAL  AND  AGENT.    See  Attachment,  9;  Fraudu- 
lent Conveyances,  10;  Municipal  Corporations,  33. 

PRINCIPAL  AND  SURETY. 

Notice  by  Sureties  to  Obligee  to  Sue,  Where  the  principal  on 
a  bond  is  a  non-resident  and  has  no  property  in  the  state 
liable  to  attachment,  the  sureties  on  the  bond  cannot  re- 
quire the  obligee,  by  notice  in-  writing,  to  forthwith  institute 
an  action  against  the  principal. —  Seattle  Crockery  Co.  v. 
Haley 302 

See  Attachment,  6;  Bonds. 
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PROHIBITION. 

En/arcing  Judgment  on  Stay  Bond  Pending  Appeal.  Prohibi- 
tion will  lie  to  prevent  the  superior  court  undertaking  to 
enforce  the  collection  of  a  judgment  against  sureties  on  a 
bond  for  stay  of  execution,  when  notice  of  appeal  from  such 
judgment  has  been  given  and  a  supersedeas  bond  filed  by 
the  sureties. — State,  ex  ret.  McDonald,  v.  Superior  Court 112 

PROMISSORY  NOTES.    See  Alteration  of  Instruments; 
Negotiable  Instruments. 

PUBLIC  LANDS. 

Entry  Within  ('orporatc  Limits  —  Kn&wledge  of  Entry  man. 
Under  the  act  of  congress  of  March  3,  1877  (19  St.  at  Large, 
p.  392),  where  entry  had  been  regularly  made  upon  vacant 
unoccupied  land  of  the  United  States,  within  the  limits  of 
an  incorporated  town,  which  was  not  settled  upon,  nor  used 
for  municipal  purposes,  and  such  land  was  afterwards  as- 
certained to  be  within  the  corporate  limits  of  a  town,  it 
was  the  duty  of  the  secretary  of  the  interior  to  issue  a  patent 
therefor  to  the  entryman,  regardless  of  knowledge  on  the 
entryman's  part  that  such  land  was  within  the  corporate 
limits. — Alger  v.  Hill 858 

See  Eminent  Domain,  4. 

RAILROAD  COMPANIES. 

Injuries  at  Crossings — Contributory  Negligence.  A  person 
injured  by  collision  with  a  train  at  a  railroad  crossing  is 
not  chargeable  with  contributory  negligence,  if  he  looks  for 
the  train  before  driving  upon  the  track  and  cannot  see  it 
by  reason  of  intervening  trees  and  embankments,  nor  hear 
it  on  account  of  the  rattle  of  his  own  and  other  vehicles 
upon  the  roadway. — Ladouceur  v.  Northern  Pacific  R.  R. 
Co 280 

See  Taxation,  1. 
REGENT  OF  AGRICULTURAL  COLLEGE.    See  Courts.  3. 

RELEASE  AND  DISCHARGE. 

Sufficiency  of  Evident  e — Burden  of  Proof  An  allegation  by 
a  plaintiff  that  his  signature  to  a  written  release  exempt- 
ing defendant  from  liability  for  injuries  received  through 
the  latter's  negligence  was  secured  from  him  by  fraud  is 
not  sufficiently  supported  by  proof  on  plaintiffs  part  that 
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RELEASE  AND  DISCHARGE  — Continued. 

he  was  misinformed  as  to  the  contents,  and  did  not  under- 
stand the  nature  of  the  paper  he  signed,  while  three  wit- 
nesses, who  were  present  at  the  time,  testify  that  the  release 
was  read  over  and  explained  to  plaintiff  twice  before  he 
signed  it,  and  that  he  then  said  he  understood  it;  especially 
in  view  of  the  fact  that  the  burden  of  proof  is  upon 
plaintiff,  and  the  other  testimony  in  the  cause  tends  to  cor- 
roborate defendant's  side  of  the  issue. — Pederson  v.  Seattle, 
etc.,  St.  By,  Co 202 

REPLEVIN. 

Agreement  an  to  Custody  qf  Moneys — Liabitity  of  Parties. 
Where  certain  goods  in  controversy  have  been  converted 
into  money,  which  has  been  placed  in  possession  of  an 
officer  of  the  court  by  consent  of  all  parties  to  the  action, 
and  the  only  question  to  be  decided  is  as  to  which  of  the 
parties  should  receive  said  moneys  from  such  officer, 
neither  party  can  be  held  responsible  for  the  safe  keeping 
of  such  moneys  as  against  the  other. — Mansfield  v.  First 
National  Bank 603 

SALE. 

1.  Failure  to  Becord  Bill  of  Sale  —  Effect.  The  failure  to 
record  a  bill  of  sale  within  ten  days  after  its  execution, ' 
where  the  purchaser  does  not  take  possession  of  the  prop- 
erty, renders  it  void  only  as  to  such  parties  as  obtain  inter- 
vening rights  between  the  time  of  its  execution  and  of  its 
recording.—  Sayward  v.  Nunan '87 

2.  Articles  Manufactured  to  Order  —  Statute  of  Frauds.  Al- 
though a  complaint  may  be  based  upon  a  contract  of  sale 
which  is  void  within  the  statute  of  frauds,  yet  where  the 
case  made  by  the  answer  and  reply,  and  tried  without  ob- 
jection by  the  defendant,  shows  the  contract  to  be  one  for 
the  manufacture  and  delivery  of  an  article,  the  statute  of 
frauds  has  no  application. —  Fox  v.  Utter 299 

3.  Same — Delivery  and  Acceptance.  In  case  of  the  manu- 
facture of  specific  articles  upon  order,  a  tender  of  the 
manufactured  article  is  a  sufficient  delivery,  without  its 
acceptance  by  the  purchaser. —  Id ! 299 

4.  Same.  If,  upon  the  tender  of  a  manufactured  article  or- 
dered by  the  purchaser,  defects  of  construction  or  depart- 
ure from  the  terms  of  contract  are  alleged,  they  must  be 
pointed  out  within  a  reasonable  time,  and  the  maker  given 
a  chance  to  repair  defects,  or  acceptance  will  be  presumed. 

—  Id 299 
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SALE  —  CONTINU  ED . 

5.  Bill  of  Sale — Recording.  Under  §1454,  Gen.  Stat.,  no  sale 
of  personal  property  is  valid  as  against  existing  creditors 
or  innocent  purchasers,  where  the  property  is  left  in  the 
possession  of  the  vendor,  unless  such  sale  be  evidenced  by 
a  memorandum  in  writing,  and  such  memorandum  be  re- 
corded in  the  auditor's  office  of  the  county  in  which  the 
property  is  situated  within  ten  d^ys  after  such  sale. — Whit- 
ing Mfg.  Co.  V.  Gephart ^  615 

6.  Same — Elffect  of  Rcturiiing  Goods  to  Original  Owner.  Where 
there  has  been  an  absolute  delivery  of  goods  under  a.  con- 
tract of  sale,  thus  resting  title  in  the  purchaser,  and  he  has 
sold  a  portion  of  the  goods,  au  agreement  to  return  the 
remaining  goods  to  the  original  owner  does  not  amount  to 
a  rescission  of  the  original  contract  of  sale,  but  to  a  re-sale 
of  the  goods,  and  is  void  as  to  creditors,  when  there  is  no 
delivery  of  possession  nor  any  bill  of  sale  executed  and 
recorded. — Id 615 

See  Chattel  Mortgages,  2;  Evidence,  1,  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1 .  Liability  for  Materials  Furnished  Contractors.  It  is  not 
necessary  Chat  a  school  district  should  be  made  a  party  to 
a  suit  against  a  contractor  for  materials  furnished  in  the 
construction  of  a  school  house  in  order  to  subject  the  dis- 
trict to  liability  for  failure  to  take  a  bond  from  the  con- 
tractor as  retjuired  by  Laws  1887-8,  p.  15. — Pacific  Mfg.  Co. 

v.  School  District  No.  7 121 

2.  Same — Constitutional  Law.  Laws  1887-8,  p.  15,  requiring 
bonds  to  be  taken  by  school  districts  as  municipal  corpora- 
tions does  not  violate  art.  9,  sec.  2,  of  the  constitution,  pro- 
viding that  "the  entire  revenue  derived  from  the  common 
school  fund,  and  the  state  tax  for  common  schools,  shall  be 
exclusively  applied  to  the  support  of  the  common  schools." 

Id '. 121 

STATUTES. 

1.  Purchase  of  Water  Works —  Title  of  Act.  The  provision  of 
the  act  of  March  26, 1890  (Laws  1889-90,  p.  520),  authorizing 
cities  to  purchase  water  works  and  light  plants  which  had 
theretofore  been  erected  by  private  enterprise,  is  suffi- 
ciently expressed  in  the  title  of  the  act,  which  reads,  '*An 
act  authorizing  cities  and  towns  to  construct  internal  im- 
provements, and  to  issue  bonds  and  pay  therefor." — Sey- 
ftiour  V.  Tacoma 138 
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STATUTES  —  Continued. 

2.  Repeal  of  Special  by  General  Ads.  Where  an  act,  general 
in  terms,  contains  such  reference  to  special  acts  as  to  show 
an  intent  on  the  part  of  the  legislature  thereby  to  repeal  or 
change  them,  the  rule  that  general  acts  have  no  effect  upon 
special  ones,  though  covering  the  same  subject  matter, 
must  yield  to  the  manifest  intention  of  the  legislature. — 
Germond  v.  Tacoma 365 

^.Regularity  of  Passage — Conclusiveness  of  Enrolled  BUI. 
The'enrolled  bill  on  file  in  the  ofl3ce  of  secretary  of  state  of 
an  act  of  the  legislature,  which  is  duly  signed  by  the  pre- 
siding officers  of  both  houses,  and  otherwise  appears  fair 
upon  its  face,  is  conclusive  evidence  of  the  regularity  of  all 
proceedings  necessary  for  its  proper  enactment  in  con- 
formity with  the  constitutional  provisions. —  State,  ex  rel. 
Reed,  v.  Janes 452 

See  MuNicirAL  Corporations,  10, 19. 

TAXATION. 

1.  Gross  Earnings  Law  —  Exemption  of  Railroad  Property  — 
Constitutional  Law.  The  act  of  November  28,  1888,  known 
as  the  "gross  earnings  law,"  which  exempted  railroad  prop- 
erty from  taxation  and  substituted  a  tax  upon  the  gross 
earnings  of  the  railroads,  was  not  in  conflict  with  §  1924  of 
the  organic  act,  requiring  all  taxes  to  be  equal  and  uni- 
form, and  that  no  distinction  be  made  in  the  assessments 
between  different  kinds  of  property. —  Columbia,  etc.,  R.  R. 

Co.  V.  Chilberg 612 

2.  Same.  Under  said  act  all  the  property  of  the  railroads  was 
exempted,  whether  actually  used  in  the  operation  of  the 
roads  or  not. —  Id 612 

3.  Restnc'on  Upon  Municipal  Corporations  to  Impose  Taxes. 
Where  the  charter  of  a  city  limited  its  right  to  impose  taxes 
upon  all  property  within  the  city  to  that  "taxable  for  terri- 
torial and  county  purposes, "  the  city  had  no  right  to  im- 
pose taxes  upon  a  railroad  whose  property  was  exempted 

by  territorial  law. — Id 612 

See  Banks  and  Banking,  1,  2;  Municipal  Corpora- 
tions, 6-9, 19. 

TRIAL. 

1 .  Instructions — Harmless  Error.  Although  detached  expres- 
sion^in  the  court's  charge  to  a  jury,  if  considered  as  inde- 
pendent expressions,  may  be  technically  erroneous,  yet  if 

48—6  WASH. 
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TRIAL—  Continued. 

the  instructions  as  a  whole,  and  considered  tog^ether,  fairly 
state  the  law,  in  nowise  misleading  the  jury,  there  is  no 
prejudicial  error. — Seattle  Oas,  etc.  Co.,  u.  Seattk 101 

2.  Failure  to  Prove  Burden  of  Issue  —  Instructing  Jury  for 
Plaintiff.  Where  the  defendant  in  an  action  of  debt  admits 
the  indebtedness  but  sets  up  an  affirmative  defense  which 
throws  the  burden  of  the  issue  on  him.  and  the  undisputed 
proofs  show  a  failure  to  prove  the  facts  necessary  to  sustain 
such  defense,  the  jury  should  be  instructed  to  find  a  ver- 
dict for  the  plaintitf. — Wadhams  v .  Page 103 

'A.  Argument  of  Counsel  —  Inferences  From  Facts  Proved. 
Where  the  evidence,  in  an  action  for  injuries  as  the  result 
of  negligence  in  the  operation  of  an  electric  car,  shows  that 
the  motorman  in  charge  of  the  car  at  the  time  was  dis- 
charged about  three  weeks  later,  but  does  not  show  the 
reason  of  his  discharge,  it  is  not  improper  argument  for 
counsel  for  plaintiff  to  draw  the  inference  from  such  fact 
and  argue  it  to  the  jury,  that  the  discharge  of  the  motor- 
man  was  on  account  of  his  carelessness  at  the  time  of  the 
accident. — Sears  v.  Seattle,  etc.,  St.  By.  Co 227 

4.  Admission  of  Improper  Testimony — Cured  by  Striking  Out. 
Where  error  is  committed  in  permitting  plaintiffs  to  ask  a 
witness  a  question  with  a  view  to  his  impeachment,  the 
error  is  harmless  where  the  witness  denies  the  imputed 
declarations  and  the  testimony  of  the  impeaching  witness 
is  subsequently  stricken  out  by  the  court  on  motion  of  the 
defendant.— /d 227 

o.  Indefinite  Instructions.  Where  the  only  objection  to  an  in- 
struction is  that  it  is  too  general  in  its  terms,  the  proper 
practice  is  to  move  to  make  it  more  specific. — Enoch  v.  Spo- 
kane Falls,  etc.,  Ry.  Co 398 

().  Non-suit.  In  an  action  to  recover  a  balance  due  upon  ac- 
count, it  is  error  to  non-suit  the  plaintiff,  when  it  appears 
from  the  evidence  that  he  had  given  an  order  to  a  third 
party  for  the  sum  due  from  defendant,  on  the  supposition 
that  it  was  a  certain  amount,  but  in  fact,  as  the  evidence 
showed,  there  was  a  further  balance  due  him. —  PcUchen  v. 
Parke  &  Lacy  Machinery  Co 486 

7.  Proper  Cross-examination.  Where  a  witness  is  put  upon 
the  stand  to  identify  the  signature  to  a  receipt  which  was 
claimed  to  have  been  give.n  such  witness,  as  defendant's 
agent,  in  full  of  account,  and  was  offered  for  the  purpose 
of  proving  payment,  such  witness  may  be  properly  cross- 
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TRIAL — Continued. 

examiDed  as  to  the  moneys  he  has  received  and  paid  out 
for  and  on  account  of  the  plaintiff. — Id 486 

8.  Right  to  Non-suit  Not  Waived  by  Introduction  of  Evidence. 
Althouji^h  a  defendant  may  go  into  his  defense  after  the  de- 
nial of  his  motion  for  a  non-suit,  he  is  entitled  to  the  benefit 
of  such  motion  if,  at  the  time  the  proofs  are  finally  closed, 
they  are  not  suflScient  to  establish  a  prima  facie  case  for  the 
plaintiffs. — Morgan  v.  Carbon  Hill  Coal  Co 577 

9.  Instructions — Harmless  Error.  Where  an  instruction,  taken 
altogether,  fairly  informs  the  jury  of  the  law,  it  will  be  up- 
held, although  separate  clauses  in  themselves  may  be  mis- 
leading.— Duggan  v.  Pacific  Boom  Co 593 

10.  Joinder  of  Proper  and  Improper  Matter  in  Requested  Instruc- 
tions. Although  a  defendant  may  be  entitled  to  have  a  cer- 
tain requested  instruction  given  for  the  purpose  of  making 
more  definite  a  matter  touched  upon  by  the  court  in  its 
charge,  yet,  if  he  embodies  with  that  instruction  other  mat- 
ter that  is  improper,  it  is  not  error  for  the  court  to  refuse  to 
give  the  instruction  as  a  whole. —  Id 593 

See  Appeal,  15;  Carriers,  1;  Constitutional  Law; 
Execi:tion,  4;  Master  and  Servant,  2,  4;  Negli- 
gence, 2,  3;  Practice  in  Civil  Cases. 

TROVER  AND  CONVERSION. 

Conversion  of  Mortgaged  Chattels — Action  by  Mortgagee.  A 
complaint  by  a  mortgagee  of  chattels  against  a  subsequent 
mortgagee  for  their  conversion  does  not  state  facts  sufii- 
cient  to  constitute  a  cause  of  action,  when  it  contains  no 
allegation  of  actual  possession  by  plaintiff  at  the  time  of 
the  alleged  conversion,  nor  of  his  right  to  possession,  nor 
of  demand  for  possession. — Binnian  v.  Baker 50 

VENDOR  AND  PURCHASER. 

Rescission — Placing  Party  in  Statu  Quo —  Tender.  In  an  ac- 
tion to  obtain  the  re-conveyance  of  land  on  the  ground  of 
fraudulent  misrepresentation,  a  tender  of  the  purchase 
price  less  the  x^ommission  paid  the  agent  negotiating  the 
sale,  he  being  the  agent  of  the  party  seeking  rescission,  is 
not  sufficient  to  uphold  the  action. —  Wood  v.  Nichols 96 

See  Covenants,  1,  2,  3;  Evidence,  6;  Husband  and 
Wife,  8. 
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VENUE  IN  CIVIL  CASES. 

Enforcement  of  Loggers^  Lien.  An  action  to  foreclose  a  log- 
ger's lien  is  properly  brought  in  the  county  where  the  logs 
were  cut  and  the  lien  notice  tiled,  regardless  of  the  fact  that 
the  logs  are  in  another  county. — Overbeck  v.  Calligan 342 

WILLS. 

Bevocation.  A  will  devising  all  the  testator's  real  estate  to  his 
wife,  and  which  expressly  declares  that  it  is  the  last  will 
and  testament  of  the  testator,  cannot  be  construed  as  a  cod- 
icil to  a  former  will  whereby  all  the  real  estate  was  devised 
to  the  wife,  and  certain  sums  bequeathed  to  the  children, 
but  such  former  will  is  necessarily  revoked  by  the  last  one; 
and  the  last  will  not  naming  or  providing  for  the  children 
is  inoperative  as  to  them. — Mason  v.  McLean 31 

WITNESS. 

Credibility — Former  Convictionfor  Misdemeanor.  The  former 
conviction  of  a  witness  for  the  commission  of  a  misde- 
meanor cannot  be  proved  for  the  purpose  of  affecting  his 
credibility. —  State  v.  Payne 568 

See  Costs,  1;  Evidencb,  3,  4;  Trial,  4,  7. 

WRITS. 

1.  Service  by  Publication  —  Affidavit.  An  affidavit,  upon 
which  publication  of  summons  in  an  action  is  based,  is  not 
sufficient  under  Laws  of  1887-8,  p.  26,  §5,  when  it  alleges 
merely  that  the  defendants  "are  absent  from  the  county 
of  Pierce,  and  that  their  place  of  residence  is  unknown." — 
Staie,  ex  rel.  Boyd,  v.  Superior  Court 352 

Same —  Sufficiency  of  Publication.  Under  a  statute  requir- 
ing publication  of  summons  to  be  made  not  less  than  once 
a  week  for  six  consecutive  weeks,  six  publications  is  saffi- 
cient,  where  it  is  made  once  in  each  of  six  consecutive 
weeks. — Id 832 
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